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Drew E. Haskins Jr.,andhis two sons,Drew E. Haskinslll, andJosephV. Haskins formedtwo
partnershipsCapital DevelopersPartnershipand Dayton Pike PlazaAssociateswith each
sharingan equal one-thirdinterestin both partnerships. After the fatherOsleath,the sons
continuedto operatethe partnershipsand electednot to purchasetheir fatherOpartnership
interest. Fouryearsafterthe fatherOdeath,suit wasfiled to dissolvethe partnerships.Thetrial
court orderedthat the partnershipde dissolved.On appeal,questionsare raisedregardingthe
trial courtOgulings asto the distribution of moniesrelatedto the Capital Developers
Partnershipasto the propriety of actionstakenby JosephV. Haskinsafter he electedhimself
managingpartnerof that partnershipandasto Drew E. HaskinsllIOsrequestfor attorneyOfees
andexpensesvith regardto both partnerships.We affirm the trial courtOsuling thatJosephVi.
Haskinsdid not haveto pay intereston fundsthat he erroneouslypaid himself as managing
partnerof CapitalDevelopersPartnershipandwas later requiredto reimburse;affirm the trial
courtOsuling that the Estateof Drew E. Haskins,Jr.Osnterestin Capital Developersbe
determinedas of the date of the partnershipOdissolutionratherthan at the time of final
distributionof proceeddrom its sale;andaffirm thetrial courtOapprovalof aleaseexecutedy
atenantof the CapitalDeveloperdPartnershimndJosephM. Haskinsafterthe latter proclaimed
himself managingpartnerof that partnership. We affirm in partandreversein partthe trial
courtOsenialof Drew E. HaskinsllIOsrequestor attorneyOfees,costsandexpensesisto both
partnershipandremandfor further determinationn thatregard. Finally, we reversethe trial
courtOsuling thatthe Drew E. Haskins,Jr. Estateshouldreceiveintereston proceedsealized
from the saleof Capital Developersafter suchfundswere depositedn the clerk and masterOs
office.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Chancery CouAffirmed in Part
and Reversed in Part; Cause Remanded



SHARON G. LEE, J., deliveredthe opinion of the court,in which HERSCHELP. FRANKS, P.J.,and
CHARLES D. SUSANO, R., J., joined.

JohnP. Konvalinkaand Mathew D. Brownfield, ChattanoogaTennesseefor the Appellant,
Drew E. Haskins llI.

Robin L. Miller, CharlesJ. Gearhiserand R. WaynePeters,Chattanoogal] ennesseefor the
Appellee, JosephM. Haskins,Individually andasExecutorof the Estateof Drew E. Haskins Jr.,
Deceased.

OPINION
l. Background

In 1983, Drew E. Haskins,Jr.,andhis two sons,the appellantDrew E. HaskinslIl, and
the appellee JosephM. Haskins,formeda partnershiplesignatedaytonPike PlazaAssociates
(OthePlazapartnershipOfo leasepropertyin Tennesseelater, in 1986, the threeformed a
secondpartnershipdesignatedhe CapitalDeveloperdPartnershig"Capital Developers"for the
purposeof leasinga building in CatoosaCounty,Georgiato CapitalBank. Eachof the partners
held an equalone-thirdinterestin both partnerships. Drew E. Haskinslll was electedand
designated managing partner of Capital Developers.

In April of 1996,Drew E. Haskins,Jr. died,andon April 18,1996,JosephM. Haskins
was appointedexecutorof the Estateof Drew E. Haskins,Jr. (OtheEstateO). The Capital
Developers partnership agreement provided as follows in the event of a partnerOs death:

The Partnershipshall not be dissolvedby the deathof a partner.
The remaining Partnersshall have the right to continue the
Partnershigusinessinderits presennamefollowing the deathof
a Partner,provided they elect to purchasethe interestof the
deceasedPartnerand make paymentsspecifiedin Paragraph£0
and21. Theelectionto purchaseaheinterestof a decease®artner
shall be exercisedby written notice deliveredwithin three (3)
monthsafter the effective date of the appointmentof a personal
representativen behalfof a decease#artner. The noticemaybe
deliveredin personor may be mailed by registeredor certified
mail to the personal representative of the deceased Partner.

It is undisputedhat, althoughthe surviving partrersdid not electto purchasehe interest
of Drew E. Haskins, Jr. after his death, they treated both partnerships as ongoing after that time.

In March of 2000,JosephM. Haskins,individually andasexecutorof the Estate filed a
complaintin the Hamilton County ChanceryCourt againsthis brother,Drew E. HaskinslII,
alleging that the latter had breachedhis fiduciary duties by paying himself unreasonable
managementeesfrom Capital Developersand from the Plazapartnership. The complaint
soughtan accountingwith regardto both partnershipsrequestedhat Drew E. Haskinslll be



requiredto accountfor managemenfiees,demandedhe expulsionof Drew E. Haskinslll from
Capital Developers, and requested that the Court dissolve the Plaza partnership.

In his answerandcounterclainto this complaint,Drew E. Haskinslll deniedthatany of
the managementees he receivedwere unreasonabler improper,deniedall allegationsof
wrongful conduct,anddeniedthe necessityof a judicial dissolution. The counterclaincontained
threecounts. Countonenotedthatbecauseno partnerelectedto purchasdhe sharesof Drew E.
Haskins,Jr., asrequiredunderthe Capital Developerspartnershipagreementthat partnership
shouldhaveendedhreemonthsafter Josephvl. Haskins@ppointmenaspersonatepresentative
of the Estate. Countone further assertedhat becauselosephM. Haskinsfailed to electto
purchasdhe sharef his father,thatJosephV. Haskinsasholderof one-thirdof theinterestin
CapitalDeveloperdPartnershipdid not maintainthe necessarywo-thirdsinterestto expelDrew
E. Haskinslll; andthatJosephM. Haskinsbreachedis fiduciary duty by attemptingto expel
Drew E. Haskinslll from CapitalDevelopersFinally, countonerequestedhe courtto dissolve
Capital Developersandto determinethe rights andinterestsof the partiesin the assetof that
entity. Counttwo of the counterclaimassertedhatthe paymentof managemenieesfor Capital
Developersandthe Plazapartnershipwas expresslyrecognizedoy the partnersthat suchfees
wereat or belowfair marketvaluefor suchservicesandthatthe appelleeshouldnot be allowed
to unjustly benefitby avoidingthe paymentof reasonablenanagemenfiees. Countthreeof the
counterclaimassertedhat, pursuanto the partnershipagreementshe appellantwasentitledto
indemnificationand reimbursementor all costs,expensesandfees,including attorneyOfees,
related to this litigation.

In Augustof 2000, JosephM. Haskinselectedhimself managerof CapitalDevelopers,
believingthat he carrieda two-thirdsvote baseduponhis own one-thirdshare plus a one-third
sharehe claimedasexecutorof his fatherOsstate. Contraryto the partnershipagreementthere
was no notification of a meetingof partnersasto this action of the appellant,and no such
meeting was held.

The casewastried without a jury in Novemberof 2002. Uponfinding thatthe surviving
partnersdid not electto purchasethe interestof the Estate,the trial court ruled: 1) Capital
Developerswvas dissolvedas a matterof law asof July 18, 1996, threemonthsafter the date
JosephM. Haskinswasappointedpersonalepresentativef the Estate;2) therewasto be an
accountingand payoutof appropriatepartnershippropertiesin proportionsallowed underthe
partnershipagreemenasof July 18, 1996;3) the managemenfeesreceivedby Drew E. Haskins
Il werereasonabl@andequitable;4) thatthe Plazapartnershigbe dissolvedeffective November
6, 2002; 5) thatthe partiesprepareandexchangeaccountingdor the partnership®n or before
January6, 2003;6) andthe requesbf Drew E. Haskinslll for attorneyOfeesbe denied. After
entry of this order,thetrial courtenteredan additionalorderreferringthe caseto the clerk and
masterfor a determinatiorasto the mannerin which thetwo partnershipshouldbe soldandas
to the appropriatedistributionof the netproceed$rom the saleof CapitalDevelopers.Thetrial
courtfurther directedthat Drew E. Haskinslll, JosephV. Haskins,andthe Estateshouldeach
receive one-third of the net sale proceeds of the Plaza partnership.

Pursuantto a ruling of the clerk and master,the partnershippropertieswere sold at
private auctionon July 8, 2003,and Drew E. Haskinslll wasthe successfubidderasto both



partnerships.Although closingwasscheduledor SeptembeR4, 2003, prior to thatdate,Joseph
M. Haskinsfiled a motion to setasidethe salebasedin part upon allegationsthat Drew E.

Haskinslll hadfailed to closethe salewithin a reasonablgeriod of time. This motion was
grantedby orderof the clerk andmasterhowever the clerk andmasterOsrderwasreversecy

orderof thetrial courtwhich decreedhat closingtake placewithin thirty daysof the datethe

latterorderbecamdinal. Drew E. HaskinslliOsrequesfor attorneyOeesincurredopposingthe

motion to void the sale was denied.

There-scheduledlosingwasheldon Junel, 2004,andthe proceedsrom the saleof the
partnerships were paid into the office of the clerk and master as ordered.

Pursuanto requestof the partiesand by memorandunopinion andorderenteredJune
21, 2005, the trial court held that the EstateOmterestin Capital Developersshould be
determinedasof July 18,1996,andthatthe Estatewasentitledto receivethe value of a one-
third interestin CapitalDevelopersasof July 18, 1996,plusinterestin theamountof ten percent
perannum. Thetrial courtfurtherruledthat Drew E. Haskinslll andJosephV. Haskinswere
entitledto split equallythe remainingbalanceof the proceedsttributableto CapitalDevelopers.
After entry of this order,motionswerefiled requestinghat the trial courtaddressinter alia,
remainingissuesof whether,in 2003 and 2004, JosephM. Haskinsimproperly paid himself
$25,508 asfeesfor the managemenbf Capital Developersfrom August of 2000 through
Novemberof 2002andof the proprietyof JosephV. Haskins@egotiationand executionof an
amendedeasebetweenCapital Developersand Capital Bank after JosephM. Haskinselected
himself managingpartnerof Capital Developeran Augustof 2000. Drew E. Haskinslll also
requestedhatthetrial courtaddressis objectionto the awardof interestto the Estatebeyond
Junel, 2004,the dateof the closingof the partnershigroperties. All of theseissuesweretried
in Octoberof 2005, and on Novemberl14, 2005, the trial court enteredits final orderwhich
provided in pertinent part as follows:

The managemerniee for the managementf CapitalDevelopersn
the amount of $25,500.00paid to [JosephM. Haskins]is
disallowedand shall be reimbursedby [JosephM. Haskins]to
CapitalDevelopershowever,[JosephM. Haskins]is not required
to pay interest on management fees taken;

The rental amountas provided in the lease betweenCapital
Developersand Capital Bank is approvedas a new leasewas
negotiatedand enteredinto betweenthe partiesandtherewasno
evidence presented that the new rental amount was not reasonable.

Thefinal orderfurther providedthatthe Estatebe paidfor its sharein CapitalDevelopers
asof July 18, 1996, plus ten percentinterestfrom that dateuntil disbursalof the fundsby the
clerk and master.

II. Issues

1 The recordindicatesthat JosephM. Haskinspaid himself managementeesin the amountof $21,750in
December of 2003 and additional management fees in the amount of $3,750 in 2004.



The following issues are presented for our review:

1) Whetherthetrial courterredin failing to orderthatJosephM. Haskinspayintereston
the $25,500 Capital Developers management fees that he was required to reimburse.

2) Whetherthe trial court erredin holding that the Estateshould haveits interestin
Capital Developers determined as of July 1996 rather than at final distribution.

3) Whetherthe trial courterredin approvingthe new leasebetweenCapital Developers
andCapitalBankwhich wasexecutedy JosephM. Haskinswhenheassumedaontrol of Capital
Developers in August of 2000.

4) Whetherthe trial courterredin awardingthe Estateinterestafter the datethe funds
from the sale of Capital Developers were paid into the office of the clerk and master.

5)Whetherthe trial courterredin failing to awardDrew E. HaskinslIl attorneyOees,
costs, and expensesncurred by him with respectto Capital Developersand the Plaza
partnership.

[1l. Standard of Review

In anon-jury casesuchasthis one,we reviewtherecordde novowith a presumptiorof
correctnesssto thetrial courtOgeterminatiorof facts,andwe musthonorthosefindingsunless
thereis evidencewhich preponderateto the contrary. Tenn.R. App. P. 13(d); Union Carbide
Corp.v. Huddleston 854 S.W.2d87, 91 (Tenn.1993). Whena trial courthasseenandheard
witnessesgespeciallywhereissuesof credibility and weight of oral testimonyare involved,
considerabledeferencemust be accordedto the trial courtOdactual findings. Sealsv.
England/CorsairUpholsteryMfg. Co., 984 S.W.2d912, 915 (Tenn. 1999). The trial courtOs
conclusionsof law are accordedno presumptionof correctness.Campbellv. Florida Steel
Corp.,919 S.W.2d 26, 35 (Tenn. 1996resley v. Bennet860 S.W.2d 857, 859 (Tenn. 1993).

IV. Prejudgment Interest on Reimbursed Management Fees

The first issuewe addresss whetherthe trial court should have orderedJosephM.
Haskinsto pay prejudgmenintereston the $25,500he erroneouslypaid himselffor managing
Capital Developers.

Although, as we have stated,the trial court disallowedthis fee and ruled that it be
reimbursedthe courtdid not requirethat JosephVl. Haskinsalsopayintereston the reimbursed
funds. Becausehetrial courtfailed to setforth findings of fact or conclusionsf law underlying
its denialof prejudgmeninterest,it is not possiblefor usto know the basisof the trial courtOs
decision.

Pursuanto Tenn.CodeAnn. _ 47-14-123,prejudgmentinterestmay be awardedOin
accordancavith the principlesof equity.O In Myint v. AllstateIns. Co., 970 S.W.2d920, 927



(Tenn.1998), the Tennesse&upremeCourt further statedas follows with respectto a trial
courtOs decision in that regard:

An awardof prejudgmentnterestis within the sounddiscretionof

thetrial courtandthedecisionwill notbedisturbedoy anappellate
court unlessthe recordrevealsa manifestand palpableabuseof

discretion. This standardof review clearly veststhe trial court
with considerablaleferencan the prejudgmeninterestdecision.
Generally stated, the abuseof discretion standarddoes not

authorizean appellatecourtto merely substituteits judgmentfor

thatof thetrial court. Thus,in casesvherethe evidencesupports
the trial courtOs decision, no abuse of discretion is found.

(Internal citations omitted).

As we have noted, JosephM. Haskinsdid not pay himself the managementeesin
guestionuntil 2003 and 2004. On April 14, 2005, Drew E. Haskinslll filed a motion for a
decisionby thetrial courtwith respecto the proprietyof thesepayments.This motioncontained
no prayerfor relief with respecto the payments.On July 13, 2005,Drew E. Haskinslll filed a
motionfor clarificationandalternatively to alteror amendudgmentwhereinhe statedhis belief
that his motion of April 14, 2005, remainedbeforethe court and requestectlarification asto
whetherthat matterwasresolvedandthat an evidentiaryhearingbe setif the matterwas still
pending. This second motion also contained no prayer for relief with respect to the payments.

Rule 8.01, Tenn. R. Civ. P., provides in pertinent part as follows:

A pleadingwhich setsforth a claim for relief, whetheran original
claim, counterclaim,cross-claim,or third-party claim, shall
contain (1) a shortandplain statemenbf the claim showingthat
thepleaderis entitledto relief, and(2) a demandor judgmentfor
therelief the pleaderseeks. Relief in the alternativeor of several
different types may be demanded.

(Emphasis added).

In Mitchell v. Mitchell, 876 S.W.2d830(Tenn.1994),the TennesseS&upremeCourtheld
thatprejudgmeninterestmay be awardedeventhoughnot pled asspecialdamagesvheresuch
awardis authorizedunderthe prayerfor generarelief. However,if therelevantpleadingdail to
includea prayerfor eitherspecialrelief or generalelief, thenanawardof damagess improper.
SeeMohnv. Graff, E1999-01015-COA-R3-CV2000WL 705314(Tenn.Ct. App. E.S.,filed
April 25,1994); seealso GIBSONG SUITS IN CHANCERY, (8th ed. 2004)(statingat _15.03that

O[a]sa rule, no relief can be grantedif noneis demandedand no relief will be granted
inconsistent with that demanded.O.

We havereviewedthe recordbeforeus, and we candiscernnothingin the pleadings
which might be construedo be a requestfor damageswith respectto the moniesJosephM.
Haskinspaid himselfin 2003and2004for managemenf CapitalDevelopers.Accordingly,we



do not agreethatit would havebeenproperto awardinterestuponthosefunds,andwe do not
find that the trial court abused its discretion in denying such an award.

V. Date of Valuation of EstateOs Interest in Capital Developers

The next issuewe addresss whetherthe trial court erredin ruling that the EstateOs
interestin CapitalDevelopershouldbedeterminedasof July 18,1996, ratherthanat the time of
final distribution in June 2005.

In its memorandunopinionandorderenteredJune21, 2005,thetrial courtruledthatthe
Estatewasentitledto receivethevalueof a one-thirdinterestin CapitalDevelopersasof July 18,
1996,threemonthsafterthe datethat JosephM. Haskinswasappointedexecutorof the Estate.
JosephM. Haskinsassertghat this ruling wasin error and that the Estateshouldhavebeen
allowedits one-thirdshareof the proceedf CapitalDeveloperdo be determinedbasedon its
value at the time of the final distribution in June 2005.

JosephM. Haskins contendsthat he and the Estate continuedto operateCapital
Developersasequalpartnersafter July 18, 1996. He contendghathe andDrew E. HaskinsllI
treatedthe Estateasan equalpartnerafter the deathof Drew E. Haskins,Jr., andthat this was
reflectedon the partnershipscomeandexpensestatementsindon the partnershipQax returns
which, between1996 and 2000, were preparedandfiled by Drew E. Haskinslll. JosephM.
Haskinsalsonotesthatin his counterclaimDrew E. Haskinslll allegedthathe wasthe holderof
only a one-thirdinterestin the partnership. JosephM. Haskinsarguesthat he and Drew E.
Haskinslll voluntarily dissolvedCapital Developersy not purchasingheir fatherOmterestin
the partnershipasrequiredby the partnershipagreement. The partnershipagreementurther
providesthatin the eventthe partnershigs voluntarily dissolved O[tjhePartnersshall continue
to sharethe OperatingProfits or Lossesand Capital Profits or Lossesduring the liquidationin
the sameproportionsas beforedissolution.OJosephM. Haskinsnotesthat at no point during
trial did Drew E. HaskinslIl arguethat the EstateOmterest in the partnershipshould be
distributedas of July 18, 1996, and on December30, 2002, the trial court enteredan order
proposed by Drew E. Haskins IIl which states in pertinent part as follows:

CapitalDeveloperdPartnerships dissolvedasa matterof law asof

July 18, 1996 due to the fact that no electionwas madeby the

remainingpartnergo purchaseheinterestof the Estateof Drew E.

Haskins,Jr. in Capital DevelopersPartnership pursuantto the

CapitalDeveloperdPartnershipAgreementFromthatdateforward

thereis to be an accountingand pay out of the appropriate
partnershippropertiesin the proportionsfor which the Capital
Developers Partnership Agreement provides, ... .

. JosephM. Haskinsassertghat paragrapt® of the partnershipagreemenprovidesthat
Ola]llallocationsof OCapitaProfits or LossesQ. shallbe divided andborneequallyamongthe
Partners@nddefinesOCapitaProfits or Losses@ Oincludehe netproceeddrom a saleof the



Partnership%sets.@oseph\ﬂ. Haskinsindicatesthat this languageentitlesthe Estateto one-
third of all of the partnershipOs income and assets.

JosephM. Haskins@ssertiornthat Drew E. Haskinslll treatedthe Estateas an equal
partner after the death of Drew E. Haskins, Jr., was addressedoy the trial court in its
memorandum opinion of June 21, 2005, as follows:

Drew Haskins,lll, testified that, as managingpartner,after the
deathof his father,he continuedo recognizehe Estateasanequal
one-thirdpartner. As managingpartner,he treatedthe [E]stateas
an equalone-third partnerin filing tax returnsand accountings.
JosephHaskinscontendghat Drew Haskins, |, is estoppedrom
now contendingthat the EstateOgiterestis limited to the valueas
of July 18, 1996.

Although JosephM. Haskinsdoesnot specificallyargueon appealhat, becausef Drew
HaskinsllIOsactionsafterthe deathof his father,Drew E. Haskinslll is estoppedrom denying
that the partnershipcontinuedwith the Estateas an equalpartner,we construethatto be his
argument. The trial court rejectedthis estoppelargumentunderthe evidencepresentedand
applicable Georgia law as follows:

JosephHaskinsalso contendghat the partnershipcontinuedwith
the decedentas a partnersince by statute,the law of estoppel
appliesto partnershipsn Georgia. O.C.G.A._ 14-8-4(b). A party
assertingestoppelmust establishfacts to substantiateestoppel,
suchasconductamountingto falserepresentatioor concealment
of materialfacts, the intention or expectationthat suchconduct
will beacteduponby the otherparty, knowledgeby the partyto be
estoppedof the real facts, and the party claiming estoppelmust
establishlack of knowledgeof the true facts, relianceupon the
conductof the party to be estoppedand action basedthereonof
suchcharacterasto changeits position prejudicially. Horne v.
Exum 419S.E.2d147 (Ga.App. 1972). The elementof estoppel
are not established by the evidence in this case.

Our review of the recordcompelsus to agreewith the trial courtOsonclusionthat the
elementof estoppelverenot establishedn this case.JosephM. Haskinsreferenceso evidence
or authoritywhich negateshe trial courtOsuling in this regard. Thereforewe find no meritin
the his argumenthat becausef the treatmentaccordedhe Estateby Drew E. Haskinslll the
partnershipcontinuedwith the Estateasan equalpartner. Further,JosephM. Haskinspresents
no authority in supportof his argumentthat the surviving partners@ailure to purchasethe
interestof Drew E. Haskins,Jr., constituteda voluntary dissolutionof the partnership. OThe
voluntary dissolutionof a partnershipmustbe provedby evidenceshowingnot only that the
partiesmutually agreedto dissolveit but that they performedactsin accordancewith their
mutualagreementor dissolution.39A AM. JUR. 2d Partnership 551. We do not agreethatthe
surviving partners@eglectto purchasehe interestof their fathershoweda mutualagreemento



dissolve Capital Developers,and JosephM. Haskinspresentsno authority to the contrary.
Further,JosephM. Haskinspresentsio evidencethatheandDrew E. Haskinslll performedany
actsin accordancevith amutualagreementor dissolutionand,thereforejt is our determination
that he hasfailed to meethis burdenof proof asto this issue.Finally, Drew E. HaskinsIl1Os
argumentthat the trial courtOsrderof December30, 2002, requiredthat the Estatereceivea
one-thirdshareof the partnershipassetsavailableat final distributionignoresthe fact thatthe
Estatewasno longera partnerafter July 18, 1996, the partnershiphaving beendissolvedas a
matterof law uponthatdate. For all of thesereasonsyve find no meritin Josephvl. HaskinsO
argument that the trial court erred in its ruling on this issue.

VI. The New Lease

The nextissuewe addresss whetherthetrial courterredin upholdingandenforcingthe
leasebetweenCapital Developersand Capital Bank which was negotiatedand executedby
JosephM. Haskinsafter he electechimselfmanagingpartnerof CapitalDevelopersn Augustof
2000.

ThreeleaseagreementbetweenCapital Developersand CapitalBank werein evidence
at the trial of this caseon October12, 2005 - the original leaseagreemenbetweenthosetwo
entities, the first amendmento the original lease(designatedLeasdodification Agreement
#1), andthe secondamendmento the original lease(designatedSecondmendmento Lease
AgreementO).The original leaseprovidedfor a leaseterm of 10 yearsfrom May 1, 1986,
throughApril 30, 1996. LeaseModification Agreement#1 extendedhe original leasefor an
additionalfive years,from May 1, 1996, through April 30, 2001, and providedthat at the
expirationof this five-yearterm, Capital Bank was entitled to againextendthe leasefor five
years. However,uponexpirationof LeaseModification Agreement#1, CapitalBank chosenot
to exercisethatoption. Instead,CapitalBank agreedo a year-to-yeateaseasprovidedin the
Second Amendment to Lease Agreement. Joseph M. Haskins testified in this regard as follows:

Q Werethereany negotiationswith regardto the bankcontinuing
to occupy the real [e]state?

A There were.
Q Tell us about those negotiations.

A They did not want to renew for the five-year period. They
wanted to go to year to year.

Q Just part of your negotiations when this developed?

A Yes. In returnfor going to a year-to-yearlease,they were
willing to increasethe rent yearly insteadof lock it in for five
years. Thatwasthe leasethat we wentwith, which hasactually



earnedhe partnershipmoremoneythanif we would havegoneon
the five-year lease.

Q All right, sir. You saidthe rentwasincreased.Do you know
how much the rent increase was?

A Yes. It wasover $1000per month,over 10 percent. | think it
was 8880, up to 9930.

Drew E. Haskinslll testifiedthatwhenthe original leasewassetup, the amountof rent
to be paid eachmonthwas Opeggetb a standardhatwould changewith inflation overtime, so
that the future rentswould all reflect, in effect, the termsof the original lease. The amount
would not changeup or down. It would adjustfor inflation.O The standardhat was chosento
accomplishthis wasthe consumeipriceindex. However,Drew E. Haskinslll contendghatthe
OCPIU®@r OConsumePrice Index for All Urban Consumers,@as chosenwhen the original
leasewasenterednto andshouldhavebeenusedin calculatingthe amountof rentdueunderthe
SecondAmendmento Leasewhile JosephM. Haskinscontendghatthe OCPIW®r OConsumer
PriceIndexfor UrbanWageEarnersand Clerical WorkersQvasthe standarcunderthe original
leaseand was the properstandardunderthe SecondAmendmentto LeaseAgreement. The
partiesQlisagreements to which standardshould apply was reflectedin correspondence
betweerthemasdiscussedelow,andDrew E. Haskinslll argueghatalargeramountof money
would have been realized had Joseph M. Haskins used the CPIU rather than the CPIW.

In its memorandunopinionincorporatednto its final orderof Novemberl4, 2005,the
trial court ruled as follows:

Ontheissueof theamendmento the leasethatwasnegotiatedoy
Dr. JosephHaskins and which is designatedas [Second
Amendmentto LeaseAgreement]..., the Court finds that the
original leaseand [LeaseModification Agreement#1], that the
original leaseby its termshad expiredwithout being renewedor
the optionto extendrenewed;andtherefore therewas, in fact, no
leasebetweenCapital Developersand Capital Bank; andthat Dr.
JosephHaskins,in fact, negotiateda new lease. He did thaton
behalf of the partners.

Thatnewlease,n fact, through[the SecondAmendmento Lease
Agreement]incorporatedermsfrom the original leaseand[Lease
Modification #1], butin factandin law it wasa newlease. There
is no evidencethe Courtfinds thatit wasnotreasonabler thatthe
rentsthatweresetoutin this newleasewerenot reasonable.The
Courtis not going to allow or requireany reimbursemenby Dr.

JosephHaskins for the differencein what would have been



allowedunderthe original leasein termsof rentandwhatis paid
under the [Second Amendment to Lease Agreement].

Drew E. Haskinslll arguesthatthe trial court erredin approvingJosephM. HaskinsO
negotiationof the SecondAmendmentto LeaseAgreementand contendsthat this leasewas
unenforceable.In supportof his argument,Drew E. Haskinslll notesthat the trial court
previouslyruled that Capital Developersshouldhavebeenvaluedasof July 18, 1996,andthat
he andhis brotherheldequalsharesfterthatdate. Drew E. Haskinslll maintainsthatafter July
18,1996, JosephM. Haskinscould not claim control of the EstateOsiterestin the partnership
andtherefore, lackedauthorityto enterinto the leasebasedupona controlling interestin the
partnership.Further,Drew E. Haskinslll notesthathedid not signthe newleaseasrequiredby
the following provision of the partnership agreement:

Contracts. All contractsor commitmentsn connectionwith the
Partnershipand any contractof sale,deed, mortgageor lease
concerningthe Partnershipr any partthereofmustbe signedby
all of the Partnersin order to be valid and binding upon the
Partnership.

Even assuming,for the reasonsstatedby Drew E. Haskinslll, that the Second
Amendmentto LeaseAgreementconstituteda voidable contract,it doesnot follow that this
agreementid not subsequenthbind the partnership. It is well establishedn this stateand
elsewherghata voidablecontractmay beratified by eitherthe actionor non-actionof a party,as
we acknowledgedn Valley Fidelity Bankand Trust Co. v. Cain Partnership,Ltd., 738 S.W.2d
638, 639-40 (Tenn. Ct. App. 1987):

A voidablecontractis subjectto ratification. Hinton v. Robinson
51 Tenn.App. 1, 364 S.W.2d97 (1962), and ratification canbe
describedas Oconfirmatiorafter conductOnanifestedoy actsor
statements.OsborneCo. v. Baker,etal., 35 Tenn.App. 300, 245
S.W.2d419 (1951); Bagley& Co. v. Union-BuffaloMills Co., 9
Tenn.App. 63 (1928). Silencecanamountto a ratificationwhere
a party with knowledgeof the transactionfails for a reasonable
time to protestor dissent. McClure v. Evarstonand Mottley, 82
Tenn.495 (1884). However,therecanbe no ratification unlessa
party is informed of the facts necessaryto form an opinion.
Trotterv. Peterson166 Tenn.142,60 S.W.2d149(1933);Wagner
v. Frazier, 712 S.W.2d 109 (Tenn. App. 1986).

Therecordshowsthaton May 30, 2001,JosephMV. Haskinssentthe following letterto
Drew E. Haskins Il regarding the Second Amendment to Lease Agreement:

Dear Drew,

Capital Bank did not exerciseits 5 yr. leaseoption. Insteadthe
realestatecommitteehasaskedthe leasebeamendedor 1 yr. with



4 1 yr. options. Eachyearthe rentwill adjustwith the CPI-U2 as
definedin the lease. Enclosedis a copy of the correspondence
from CapitalBank,datedApril 30,2001, regardingAmendmenbf
the LeasebetweenCapital Developersand Capital Bank. Also
enclosedis a copy of Capital BankOsalculationsof the lease
payments.

| intend to acceptthe amendedterm of the leaseon behalf of
Capital Developers. If you have any comments pleaselet me
know.

Sincerely,

Joe Haskins
Managing Partner of Capital
Developers

On Junel, 2001, the SecondAmerdmentto LeaseAgreementvassignedby Joseph\.
Haskinsas managingpartnerof Capital Developersandby JamesD. Flowersas presidentof
Capital Bank. On that samedate JosephM. Haskinsmailed the following letter to Drew E.
Haskins IlI:

Dear Drew,

Enclosedis a SecondAmendmentto the LeasebetweenCapital
Developersand Capital Bank extendingthe termsof the leasefor

oneyearwith anoptionto extendthetermfor up to four additional
terms of one year eachand increasingthe rent from $8820to

$9930. As ManagingPartnerf CapitalDevelopers| haveentered
into the SecondAmendment. Pleasdet me know if you haveany
guestions regarding the enclosed document.

Sincerely,
Joe Haskins
Although this evidenceindicatesthat Drew E. Haskinslll was providedwith a copy of
the SecondAmendmentto Leaseandwasrequestedo submitcomments,JosephM. Haskins
testified that at no time did Drew E. Haskinslll objectto the SecondAmendmentto Lease
Agreement.

Thefollowing letter datedJunel3, 2001, wasalsomailedto Drew Haskinslll afterhe
guestioned Joseph M. Haskins about the method used to calculate rent due from Capital Bank:

Drew,

2 This letter erroneouslystatedthatrentwill be adjustedpursuanto OtheCPI1-UOIn fact, JosephM. Haskins
adjusted rent pursuant to the CPI-W, as shown by his testimony and other evidence.



You arecorrectthat we usedMarch 2001 and not April 2001 for

our calculations. MarchwasusedsinceApril wasnot availableat
the time of renewal. Otherthanthis point, your letter wastotally

incorrectand makesme questionthe competenceof the prior

managementA review of the file showsthatyou madethe same
mistakewhenthe leasewasrenewedpreviouslyandMr. Coehad
to correct you.

Encloseds a copy of section2.2 of the lease. Obviously,CPI-W
not CPI-U is to be usedfor the calculation. Also, encloseds the
CPI-W extracted on May®] the date of lease renewal.

Sincerely,

Joe Haskins
Managing Partner

Drew E. Haskinslll respondedo this letterby letterdatedJunel9, 2001,which statedas
follows:

Re: letter dated 6/13/01 regarding Capital BankOs rental rate
Dear Joe,

It is evidentfrom your letter that confusionstill existsregarding
the calculationof the new rental rate for Capital BankOgeaseof

theRinggoldproperty. Let me clarify this matter,asit is really not

that complex.

First notethatneitherthe full CPI, nor CPI-W haveanythingto do
with the calculation. Although section2.2 of the leasereferences
the CPI-W (Urban Wage Earnersand Clerical Workers), please
notethat this is a routine OboilemplateCclauseincludedin many
leaseswhich goeson to state Oor any ... substitute index
appropriately adjusted.O

At theinitial agreementn 1986to executethis lease,all parties
agreedto usethe CPI-U asthe actualbaseline index. (I think
eitherthe bankattorneyor accountantshut not me,recommended
it.) Thereforethe CPI-U valuefor April 19860f 108.6wastiedto
theinitial rentalrate of $6,250. Your review will notethatsince
1986all rentalpaymentsandrateadjustmentfiavebeencalculated
usingthis baseline CPI-U valueof 108.6. This valueis not found
in March 1986 of eitherthe full CPI or the CPI-W. | am still
unclearas to why you think the baseindex of 108.6 and its



repeateduserelateto eitherthe full CPIl or CPI-W. They never
have. Your consultantshouldhaverealizedhis errorimmediately
whenhetried to verify the 108.6indexvalueon the CPl or CPI-W
charts.

You are partially correctin noting that on a prior occasionl too

was not suppliedCPI-U values,so my initial calculationswere

incorrect. However,when| discoveredthe error | immediately
sentMr. Coealletternotingthe correctedentalrateasrecalculated
per the CPI-U index. The point being, we were all working

togetherto obtainthe correctnumberg(basedon the CPI-U index

of 108.6). | hope that is the case now.

Again: 108.6/176.9 equals $6250/new rent
New rate = $10,180.70902 or $10,180.71

The issue of rounding the rent down to the nearest$5 was a
courtesythat| offeredthe Bank, sothatthe monthly checkwould
not haveto be written for anoddamount. Thatwasnot partof the
leasebut viewedasreasonabldy bothDadandme. You canelect
to do that if you wish or you can have the Bank pay the full
amount.

This shouldclarify the detailsfor you. If this doesnot easeyour
mind, please contact me.

Sincerely,
Drew Haskins Ill, MD

Althoughhby this letter,JosephM. Haskinsdisputedthe appropriatanethodof calculating
rentunderthe SecondAmendmento LeaseAgreementDrew Haskinslll did not contendthat
the new leasewasunenforceabl®r protestthe circumstancesinderwhich it wasenterednto.
On the contrary, the letter confirmed Drew E. Haskins I1IOsacceptanceof the Second
Amendmentto LeaseAgreementin that Drew E. Haskinslll attemptedto dispel confusion
regardingOthenew rental rateCand advisedthat JosephM. Haskinsmight electto eitherallow
CapitalBankto roundtherentdownto the nearesftive dollarsor havethempaythe full amount.
Ratherthanassertinghe invalidity of the new lease,Drew E. Haskinslll suggesteaptional
means of enforcing it.

It is our determinationthat Drew E. Haskins,|lIOdailure to protestthe Second
Amendmentto Leasewithin a reasonabldime of its executionresultedin its ratification,
notwithstandinghis argumentthat the JosephM. Haskinsnegotiatedthe leasewithout proper
authority.



VII. Award of Interest to the Estate

The nextissuewe addresss whetherthe trial court erredin awardinginterestto the
Estate on its shareof CapitalDeveloperaup to the dateof disbursalof the monies,ratherthan
the date the funds were paid into the office of the clerk and master.

Thefundsfrom the saleof CapitalDevelopersvere paidinto the office of the clerk and
masteron Junel, 2004. In its final orderof Novemberl4, 2005,thetrial courtdecreedhat,for
its interestin CapitalDevelopersasof July 18,1996,the Estatebe paid $236,000plusinterestat
ten per centperannumfrom July 18, 1996, to the datethe fundswere disbursedoy the court.
Drew E. Haskinslll contendghatthe trial court shouldnot haveawardednterestto the Estate
beyondJunel, 2004, which was the datethe sale proceedswvere depositedin the clerk and
masterOs office. We agree.

Rule67.02,Tenn.R. Civ. P.,authorizesa courtto orderthatfundswhich arethe subject
of litigation be depositedn the courtsubjectto the courtOfurtherorders. Rule 67.03, Tenn.R.
Civ. P, further providesthat O[u]ponmaking a depositin court a party shall not be liable for
further interest on the sum deposited.O

JosephM. Haskinsnotesthat the trial courtOsinchallengeduling in its memorandum
opinion andorderof June21, 2005, recognizedhat the EstateOisiterestin Capital Developers
wascontrolledby Georgialaw. He insiststhat Georgialaw, codified asfollows at O.C.G.A._
14-8-42 supportshetrial courtOawardof interestto the Estateup to the dateof distributionof
the partnership sale proceeds:

Whenany partnerwithdrawsor dies,andthe businesss continued
underany of the conditionssetforth in subsection(a) of Code
Sectionl4-8-41or paragraph(2) of subsectior{b) of CodeSection
14-8-38, without any settlementof accountsas betweenthe
withdrawn partneror the legal representativef the estateof a
decease@artnerand the personsor partnershipcontinuingthe
business, unless otherwise agreed:

(1) Suchpersonsor partnershipshall obtainthe dischargeof the
withdrawn partneror the legal representativef the estateof the
decease@artner,or appropriatelyhold him harmlessfrom all
presentor future partnershipliabilities, and shall ascertainthe
value of his interest at the date of dissolution; and

(2) The withdrawnpartneror legal representativef the estateof
the deceasedpartner shall receive as an ordinary creditor an
amount equal to the value of his interestin the dissolved
partnershipwith interest,or, at his option, in lieu of interest,the



profits attributableto the useof his right in the propertyon the
dissolvedpartnershipprovidedthat the creditorsof the dissolved
partnershipasagainstthe separatecreditors,or the representative
of the withdrawn or deceasegbartner,shall have priority on any
claim arisingunderthis Codesection,as providedby subsection
(d) of Code Section 14-8-41.

(Emphasis added).

While this statutedoesindicatethatthe estateof a deceasegartneris entitledto interest
on funds constitutinghis shareof a dissolvedpartnershipjt doesnot indicatethat liability for
interestshallcontinueto increaseevenafter suchfundshavebeendepositedo the courtregistry.
As JosephM. Haskinscorrectlystatedin his brief, Othdssueis not whetherinterestshouldhave
beenawardedput how long suchinterestshouldaccrue.OT he cited statutedoesnot addresghat
issue in any way whatsoever.

In Vooysv. Turner, 49 S.W.3d318, 325-26(Tenn.Ct. App. 2001),we summarizedhe
effect of Tenn. R. App. P. 67 as follows:

Rule67,then,governsdepositanadependingdeterminatiorby the
trial courtof theright to the propertyor money. SeeTenn.R. Civ.

P. 1 (rulesapplyin circuit andchancerycourts). In thatsituation,
Rule 67.03'sinitial condition that it applies only to money
depositedOtoabidethe resultof any legal proceeding@eansOto
wait for.O SeeBLack@® LAaw DICTIONARY at 7 (6" ed. 1990).
Thus,thatsentence®f Rule 67.03which relievesa depositingparty
of interestcanonly applyto any pre-judgmeninterestwhich may
be awardedby thetrial courtwhenit decideswvhois entitledto the
money or property deposited. This provision is intendedto

encouragevoluntarydepositsunderRule 67.01andto lessencosts
to the depositor under Rule 67.02.

In the instantmatter,the trial courtdid not decreewhatportion of the salesproceedshe
Estatewas entitled to until entry of the final order of Novemberl4, 2005, and, abiding that
decision,Drew E. Haskinslll wasrelievedof payingintereston the monieshe depositedn the
office of the clerk andmaster. Therefore the trial courterredin awardinginterestbeyondthe
date the funds were paid into the office of the clerk and master.

VIII. AttorneyOs Fees and Expenses

The final issuewe addresds whetherthe trial court erredin failing to awardDrew E.
Haskinslll reimbursementf attorneyOfees,costs andexpensesHe assertshatsuchanaward
was supportedby the partnershipagreementdor both Capital Developersand the Plaza
partnershipvhich containedorovisionsallowing a partnerindemnificationand/orreimbursement
of expensesHe maintainsthathewasthe prevailingpartyin this casein that,1) he successfully
purchasedndnow ownsboth partnerships?) thetrial courtdeniedJosephVl. Haskins@ttempt



to void the saleof the partnerships3) the trial court found no merit in JosephM. HaskinsO
allegationghat Drew E. Haskinslll wrongfully paid himself managemenfieesfor management
of Capital Developersand deniedJosephM. Haskins®@equestthat Drew E. Haskinslll be
expelledfrom the partnershipandthatthe partnershige dissolveduponthatground;and4) the
trial court agreedwith Drew E. Haskins 111Osclaim that JosephM. Haskinswrongfully paid
himself managemenfiees. While we do not agreethatthe trial courterredin denyingDrew E.
Haskinslll attorneyOfees,expensesandcostsrequestedn connectiorwith his purchaseof the
partnershipand successfubppositionto the attemptto void the sale,we do believe he was
entitledto suchfees,expensesandcostsincurredwith respecto the othermatterdisted because
they wereincurredin connectionwith partnershipbusinesswvhile he was actingas managing
partner.

The Tennessee&SupremeCourt recently restatedthe law in this stateregardingthe
recovery of attorneyOs feedaylor v. Feze]l158 S.W.3d 352, 359 (Tenn. 2005), as follows:

In Tennesseegourtsfollow the AmericanRule, which provides
that litigants must pay their own attorneyOeesunlessthereis a
statuteor contractualprovision providing otherwise. Statev.
Brown & WilliamsonTobaccoCorp., 18 S.W.3d186,194 (Tenn.
2000). OTheallowanceof attorneyOsees is largely in the
discretion of the trial court, and the appellatecourt will not
interfere exceptupon a showing of abuseof that discretion.O
Aaron v. Aaron909 S.W.2d 408, 411 (Tenn. 1995).

Theindemnificationclauseof the Capital Developerspartnershipagreementelied upon
by Drew E. HaskinslIl in supportof his requestfor attorneyOfeesstatesin pertinentpartas

follows:

The partnershipshall indemnify and hold the ManagingPartner
harmlesdrom andagainstany claim, demandor liability incurred
by him in connectionwith the businessof the Partnership,
providedthatthe actsor omissionsrom which the claim, demand,
or liability arosewere performedor committedin the goodfaith
belief thatthe ManagingPartnemwasactingwithin the scopeof his
authorityandin the bestinterestof the Partnershimndthathewas
not grossly negligent or guilty of intentional misconduct.

Drew E. Haskinslll alsoreliesupona provision of the Plazapartnershipagreement
which statesin pertinentpart that O[tlhePartnersshall be reimbursedoy the Partnershigor all
reasonableut-of-pocketexpensemcurredby the Partnersn connectiorwith the conductof the
affairs of the Partnership.O

The languageof the abovereferencedorovision of the Capital Developerspartnership
agreementonly calls for indemnificationwith regardto acts or omissionsperformedor
committedby the managingpartnerOinthe goodfaith belief that he wasactingwithin the scope
of his authority.O Further, the referencedanguageof the Plazapartnershipagreemenbnly



requiresreimbursemenof expense®incurredy Partnersn connectiorwith the conductof the
affairs of the Partnership.WVe do not agreethateitherof theseprovisionsdictatedthat Drew E.
Haskinslll be awardedattorneyOfeesand expensedecausee was successfuln purchasing
the partnership®r becauselosephvl. Haskins@ttemptto void the salefailed. Drew E. Haskins
l1IGssuccessfubid for the partnershipsvasprimarily attributableto the fact thathe offeredmore
moneythandid his competition,and in purchasingthe partnershipsand opposingJosephM.
Haskins@ctionto void the sale,he actedin his own behalfandwasnot actingwithin the scope
of his authority as managingpartneror in connectionwith the conductof the affairs of the
partnership.Accordingly, we do not agreethatthe partnershipagreementsupportedan award
of feesand expensedor thosematters,nor do we find that the record otherwisesupportsa
finding that the trial court abused its discretion in that regard.

However,the expensesand feesincurredby Drew E. Haskinslll in defenseof his
paymentof managementeesto himself, againstthe attemptto expelhim andin his effortsto
recoveron behalf of the partnershipmanagementeesthat JosephM. Haskinswrongfully
receiveddid constituteliabilities incurredby Drew E. Haskinslll in connectiorwith thebusiness
of the partnershipwhile actingwithin the scopeof his authorityasmanagingpartner. Therefore,
we agreethatthe partnershipagreementequiresthat Drew E. Haskinslll be awardedattorneyOs
fees, costs,and expensesncurred by him in regardto theselatter matters,and it is our
determination that the trial courtOs denial of such was error.

IX. Conclusion

Baseduponour findings statedherein,we affirm: thetrial courtOslenialof prejudgment
intereston the managementeesreimbursedy JosephM. Haskins;the trial courtOsuling that
the Estateshouldhaveits interestdeterminedas of July 18, 1996; andthe trial courtOsuling
upholdingand enforcingthe SecondAmendmentto LeaseAgreementexecutedJunel, 2001.
We reversethe trial courtOawardof intereston the EstateOshareof proceeddrom the saleof
Capital Developersbeyondthe date such proceedsvere depositedin the clerk and masterOs
office. We affirm in partandreversein partthe trial courtOslenial of Drew E. HaskinsIl1Os
requestfor reimbursementf attorneyOfees, costs,and expensesand we remandto the trial
courtfor further proof regardingattorneyOfees,costs,andexpenseslueDrew E. Haskinslll, as
set forth herein. Costs of appeal are assessed to the parties equally.

SHARON G. LEE, JUDGE



