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OPINION
l.
MarcusHendersons afinancialadvisorwho ownsandoperateshe HendersorFinancial
Groupin Nashville, Tennessee He possessethe licensesand certificationrequiredto solicit

ordersfor any type of security,to act as an investmentadvisor,andto sell life and health
insuranceas well as mutual funds and annuities. Throughouthis professionalcareer,Mr.



Hendersorhasbeenaffiliated with Signatorinvestors,Inc., formerly known asJohnHancock
Distributors,Inc. (Signatorinvestors) a retail brokerdealerandregisterednvestmentadvisorof
the JohnHancockFinancial Servicesnetwork. Mr. Hendersonsells various John Hancock
products, including life insurance and securities through Signator Investors.

Signatorinvestorsmarketsthreeclassesf JohnHancockmutualfund shares. ClassA
sharesare front-loadedbut do not requirethe paymentof annualdistributionfees. ClassB
sharesareback-loadedaindrequirethe paymentof anannualdistributionfee. ClassC sharesare
not front-loadedbut may impose redemptionfees. Determiningwhich classof sharesis
appropriatefor a particularinvestorrequirescareful considerationof the feesand expenses
associatedvith eachshareclassduring the period of time the investoris planningto hold the
investmenttaking into accountthe possibility of redemptionof the sharesandthe anticipated
appreciationn the value of the shares.Generally,aninvestorseekingto purchasesharesvorth
at least $100,000 will incur the fewest fees by purchasing Class A mutual fund shares.

The sale of Class B mutual fund shareshas beenthe subjectof regulatory and
enforcementctionssinceat least19881 The Securitiesand ExchangeCommission(SEC)has
fined companiesfor selling ClassB mutual funds in amountsin excessof $100,000per
transactiorbecausehesetransactionsubjectthe client to unnecessarilhigh fees? Likewise,
the National Associationof SecuritiesDealershasestablishedyuidelinesexplicitly forbidding
brokerdealerssuchas Signatorinvestorsfrom selling ClassB mutualfund sharesn excessof
$100,000per transactiorand hasalsofined membergor engagingn suchtransactions.Even
SignatorinvestmentQOmswn internalpoliciesstatethata brokershouldnot engagen selling Class
B mutualfund sharesn excessof $100,000per transaction. Despitetheseregulatoryactions,
Mr. Hendersoncontinuedto sell his clients John Hancock ClassB mutual fund sharesin
transactions in excess of $100,000.

In 1999, Mary Anne Howland, the ownerof a small businessn Nashville,soughtMr.
HendersonGssistanceo planfor herretirementandto payfor hersonOsollegeeducation. Mr.
HendersomecommendethatMs. HowlandpurchaselohnHancockClassB mutualfund shares
and, eventually,assistedvis. Howlandin purchasingover $300,000in ClassB shares. Ms.
Howland purchased175,000in ClassB sharesn a singletransactionn 2002. Ms. Howland
alsofollowed Mr. HendersonCaviceto purchasea variableannuity for her retirement. Ms.
Howland acknowledgedin writing that she had received prospectusesegarding these
investments.

In April 2000, 76-year-oldAnnie Johnsonalso soughtMr. HendersonOisvestment
advice. Sheowneda funeralhomethatwasoperatedoy her daughterLinda Johnsonandhad
previouslypurchasedife insurancefrom Mr. Hendersorin 19963 Annie Johnsorhadrecently
received$389,000from the sale of her houseand desiredMr. HendersonOassistancen

1 Seee.g, In Re: Flanagan SecuritiesAct ReleaseéNo. 7614,ExchangeAct ReleaseNo. 40764, Investment
Advisers Act Release No. 1776, 68 SEC Docket 2005 (Dec. 9, 1998), 1998 WL 847241.

2 See.e.g.,In Re: Morgan Stanley SecuritiesAct ReleaseNo. 8339, ExchangeAct ReleaseNo. 48789,81
SEC Docket 1993 (Nov. 17, 2003), 2003 WL 22703073.

3 Annie JohnsomamedLinda Johnsorthe beneficiaryof this insurancepolicy. The purposeof the policy
wasto provideLinda Johnsorwith sufficientfundswhenAnnie Johnsordiedto enableherto purchaseher siblingsO
interests in the funeral home.



investingthesefunds. The exactsubstancef the conversationgmongMr. Hendersorandthe
Johnsonsis disputed. Annie Johnsonand Linda Johnsoninsist that they informed Mr.

Hendersorthatthe funeralhomedid not generatenuchincomefor Annie Johnson. Theyalso
insistthattheyinformedMr. Hendersornhattheydesiredto usethe proceedgrom the saleof the
hometo ensurethe paymentof the expense$or Annie JohnsonGmareandassistancéor the rest
of herlife. Accordingly, Annie Johnsordid not desireto makerisky investmentsandintended
that any funds remaining at her death would be divided among her children.

Mr. HendersonQ&rsionof his conversatiorwith the Johnsongs vastly different. He
insiststhat Annie Johnsortold him that shedesiredto grow the proceedsas muchaspossible.
He alsoinsiststhat Annie Johnsortold him thatshedid not needthe moneyduring her lifetime
andthatthe fundswould be usedat her deathto enableLinda Johnsorto purchaseher siblingsO
interests in the funeral home.

Mr. Hendersorestablishedh joint accountfor Annie Johnsonand Linda Johnsonand
usedall of the proceeddrom the saleof Annie JohnsonG®mmeto purchaselohnHancockClass
B mutualfund shares. Like Ms. Howlandbeforethem,the Johnsonsacknowledgedn writing
thatMr. Hendersorhadprovidedthemwith a prospectusegardingthe investment. The valueof
the investmentdeclinedsignificantly during the nexttwo years. By December2002,lessthan
$190,000remainedn the account. WhenLinda Johnsorfinally redeemedhe accounton March
11, 2003, its redemption value was $149,021.87.

In March 2003, Ms. Howland and the Johnsondiled suit in the ChanceryCourt for
Davidson County againstMr. Henderson SignatorInvestors,and three other relatedJohn
Hancock companies. The complaint sought damagesbasedon common-lawfraud and
misrepresentationnegligence,breachof fiduciary duty, and violation of the Tennessee
ConsumelProtectionAct. Ms. Howlandandthe JohnsonassertedhattheinvestmentshatMr.
Hendersorpurchasedn their behalfwere excessivelyrisky in light of their statedinvestment
goalsandthatthe purchaseof the ClassB mutualfund sharegesultedin their paymentof fees
higherthanthosethey would havepaid hadthey purchasedClassA mutualfund shares. Ms.
Howland also allegedthat the annuity Mr. Hendersorrecommendedvas unsuitablefor her
needs.

Ms. Howlandandthe Johnson®ventuallyvoluntarily dismissedheir claimsagainstthe
threeJohnHancockdefendants.On SeptembeR, 2004,thetrial courtdismissedheir Tennessee
ConsumerProtectionAct claims regardingthe sale of the ClassB mutual fund sharesbut
declinedto dismissMs. HowlandOFennesse€onsumelProtectionAct claim regardingthe sale
of the annuity4 One week later, on Septemberd, 2004, Ms. Howland and the Johnsons
voluntarily dismissedheir claimsagainstMr. Hendersonleaving Signatorinvestorsasthe only
remaining defendant.

Ms. Howland and the Johnsonengagededward OONeala professorat Wake Forest
UniversityOBabcock GraduateSchool of Managementas their expertwith regardto Mr.

4 The trial court did not explicitly statethe basisfor its decisionto grantthe Tenn.R. Civ. P. 12.02(6)
motion. However,the trial court musthavedecidedthat salesof securities,unlike annuities,were not coveredby
the Tennesse€onsumerProtectionAct. Skinnerv. Steele 730 S.W.2d335, 338 (Tenn.Ct. App. 1987) held that
sales of annuities were covered by the Tennessee Consumer Protection Act.



HendersonQedvice and the investmentproductspurchasedhrough Signatorinvestors. Dr.
OONeais a registeredsecuritiesadvisoranda publishedauthorregardingClassB mutualfund
shares.He hasalsoappearedsa witnessfor the SECin casesnvolving ClassB mutualfund
shares.In adepositiongivenon Septembe®1,2004,Dr. OONedtestifiedthatMs. Howlandand
the Johnsongaid higherfeesby purchasingClassB mutualfund shareghanthey would have
paid hadthey purchasedClassA shares. He alsotestified that the portfolios Mr. Henderson
establishedor the Johnsonsveretoo aggressivdor their statedinvestmentgoalsandthat the
annuitypurchasedor Ms. Howlandwasunsuitablebecauset requiredmorefeesbut offeredno
additional tax savings than those afforded by her existing Individual Retirement Account.

On October8, 2004, Signatorinvestorsfiled a motionfor summaryjudgmentto dismiss
theremainingclaimsof Ms. Howlandandthe Johnsons Oneweeklater, it filed a secondnotion
requestinghetrial courtto excludeDr. OONeal@spertopinions. Following a hearing the trial
courtenteredanorderon Novemberl2, 2004, grantingboth motionswithout explanation.On
this appeal,Ms. Howland and the Johnsongake issuewith the Tenn.R. Civ. P. 12.02(6)
dismissalof their Tennesse€onsumerProtectionAct claims, the exclusionof Dr. OONealOs
testimony, and the summary judgment dismissing their remaining claims.

[l
THE APPLICABILITY OF THE TENNESSEE CONSUMER PROTECTION ACT TO THE
SALE OF SECURITIES

Ms. Howland and the Johnsonstake issue with the trial courtOslismissalof the
Tennesse€onsumeiProtectionAct claims. Theyinsistthatthetrial courterredby determining
thattheseclaimsfailed to statea claim uponwhich relief canbe grantedbecausehe Act does
not applyto conductconnectedwith the saleof securities. Signatorinvestors,citing federal
court decisionsinterpretingthe Tennesse€onsumerProtectionAct, respondshat the trial
courtOsonclusionis correct. We havedeterminedhatthe trial courterredby concludingthat
the Tennesse€onsumelProtectionAct doesnot applyto conductsurroundinghe marketingor
sale of securities.



The Tennesse€onsimerProtectionAct wasenactedn 1977 to Oprotectonsumersand
legitimatebusinesenterprise$rom thosewho engagen unfair or deceptiveactsor practicesn
the conductof anytradeor commerce . . .O Tenn.CodeAnn. & 47-18-102(2). It is expressly
remedial.Tenn.CodeAnn. & 47-18-115;Tuckerv. SierraBuilders 180S.W.3d109,115(Tenn.
Ct. App. 2005). Therefore the Act shouldbe construediberally andbroadlyto accomplishits
purposes.Tenn.CodeAnn. & 47-18-102;Myint v. Allstatelns. Co., 970S.W.2d920,926 (Tenn.
1998); Ganzevoortv. Russell 949 S.W.2d 293, 297 (Tenn. 1997); Keith v. Howerton 165
S.W.3d 248, 253 (Tenn. Ct. App. 2004).

The coverageof the Tennesse€onsumelProtectionAct is far broaderthanthe scopeof
common-lawactionsfor deceit. Tuckerv. SierraBuilders 180S.W.3dat 115. The Act applies
to all unfair or deceptiveactsor practicesaffectingtradeor commercé thatdo not fit within one
of the exceptionsin Tenn. Code Ann. & 47-18-111. Thus, unlesspreemptedor otherwise
expresslysupersedetly federalor statelaw, the remediesavailableunderthe Act areexpressly
Ocumulativeind supplementary@® otheravailablelegal remedies. Tenn.CodeAnn. & 47-18-
112; Gastonv. Tenn.Farmers Mut. Ins. Co., 120 S.W.3d 815, 822 (Tenn. 2003); Myint v.
Allstate Ins. Cq.970 S.W.2d at 926.

B.

Notwithstandingthe Tennesse€onsumeiProtectionActOdroadlanguage TennesseeOs
statecourtsandthe federalcourtsin TennesseeonstruingTennesse&aw havethusfar declined
to applythe Act to any actor practicerelatedto the marketingor saleof securities. The United
StatesDistrict Court for the Middle District of Tennessedirst addressedhis issuein 1989.
Nicholsv. Merrill Lynch,Pierce,Fenner& Smith 706 F. Supp.1309(M.D. Tenn.1989). After
notingthatTennesseeourtshadnotyet addressetheissue thedistrict courtstatedthatit would
makean OErie-guess@gardinghow the Tennesse&upremeCourt would decidethe question.
Nicholsv. Merrill Lynch,Pierce,Fenner& Smith 706 F. Supp.at 1322. Thedistrict courtthen
concludedthat the Tennesse&upremeCourt would declineto apply the Tennesse€onsumer
ProtectionAct to conductrelatingto the marketingor saleof securitiesfor two reasons.First,
the district court, citing Tenn.CodeAnn. o 47-18-115/ surmisedthat the Tennesse&upreme
Courtwould be heavily influencedby the fact thatfederalcourtshadnot construedhe Federal
TradeCommissionAct to apply to transactionsnvolving securities. Secondthe district court,
relying on a decisionby the SupremeCourtof Massachusettsiotedthatit wasunlikely thatthe
Tennesse&eneralAssemblywould haveintendedthe Act to apply to securitiesn light of the

S Act of May 19,1977,ch. 438,01 1977 Tenn.Pub.Acts 1107 (codified asamendedat Tenn.CodeAnn.
47-18-101 to -116 (2001 & Supp. 2005)).
6 Tenn.CodeAnn. o 47-18-104(a)(b)(27). The Act broadly definesOtrade@nd Ocommercetd include

Otheadvertising,offering for sale,leaseor rental, or distribution of any goods,services,or property,tangible or
intangible,real, personalor mixed, and otherarticles,commodities or things of value whereversituated.OTenn.
CodeAnn. o 47-18-103(11). The Act containssimilarly broaddefinitions of Ogoods@nd Oservices.@enn.Code
Ann. & 47-18-103(5), (10).

7 Tenn.CodeAnn. o 47-18-115providesthatthe courtsshouldconstruethe Tennesse€onsumerProtection
Act Oconsistently@ith the interpretatiorof the FederalTradeCommissiorandthe federalcourtsof Section5(A)(1)
of the Federal Trade Commission Act [15 U.S.C.A. a 45(a)(1) (West 1997].



Opreeminencef federallaw in the field of securitiesregulation.ONicholsv. Merrill Lynch,
Pierce, Fenner & Smithv06 F. Supp. at 1324-25.

Federalcourtsin Tennessediave, almostwithout exception8 followed the Nichols
decision. Joynerv. Triple CheckFin. Servs, 782 F. Supp.364,368 (W.D. Tenn.1991); Hardy
v. First Am. NatOBank,N.A, 774 F. Supp.1078,1084 (M.D. Tenn.1991); French ex rel.
Pickard v. Wilgus 742 F. Supp.434,436-37(M.D. Tenn.1990). Surprisingly, TennesseeOs
courtshave likewise followed the Nichols decisionwithout any independentnalysis,even
thoughstatecourtsarenot boundby decisionsof federalcourtsconstruingstatelaw.® DePriest
v. 1717-19 WestEnd Assocs. 951 S.W.2d 769, 774 (Tenn. Ct. App. 1997); Davidson v.
DavidsonCorp. No. 01A01-9301-CH-000171993WL 295024,at*6 (Tenn.Ct. App. Aug. 4,
1993),perm. app. denie(fenn. Feb. 7, 1994).

Ms. Howland and the Johnsonssuggestthat the Nichols decisionhas sentthe law
Ospinningff in thewrongdirection.& Basedon the mannerin which the Tennesse&upreme
Court currently approachesssuesregardingthe scopeof the Tennesse€onsumerProtection
Act, they insist that the Court would hold that the Act appliesto transactionsnvolving the
marketing, purchase, and sale of securities. We agree.

C.

In 1998, the Tennesse&upremeCourt was askedto determinewhetherthe Tennessee
ConsumerProtectionAct appliedto the claims practicesof insurancecompanies. Despitethe
factthatthis courthadheld elevenyearsearlierthatthe Act appliedto the marketingandsaleof
singlepremiumdeferredannuities!! severalinsurancecompaniesarguedthat the Act doesnot
applyto the insurancandustry becausehe industrywas heavily regulatedunderstatelaw and
becausestatelaw provideda specificremedyfor refusingto pay claimsin badfaith. The court
concludedthat the Tennesse€onsumerProtectionAct appliedto the actsand practicesof
insurance companiedyint v. Allstate Ins. Cp970 S.W.2d at 926.

There are undoubtedlydifferencesbetweenthe insuranceindustry and the securities
industry. This difference was noted by the district court in Nichols and was the chief
justification for the district courtOslecisionto brushasideour Skinnerv. Steeledecision!? It is
not the holding in Myint v. Allstate Ins. Co. that is importantin this case;it is the courtOs
reasoning.Thecourt,notingthe broadremedialpurpose®f the Tennesse€onsumeiProtection
Act, adopteda two-stepapproactfor determiningwhethera particularactor practiceis covered

8 The lone exceptionis a decisionby the United StatesBankruptcy Court in Memphis holding that the
Tennesse€onsumerProtectionAct appliedto commoditiesfuturescontracts. The decisiondid not mentionthe
Nicholscase. Cannonv. J. C. Bradford & Co. (In re Cannon) 230 B.R. 546,584-85(Bank. W.D. 1999),revOdn
other groundsNo. 99-2605 G/A, 2000 WL 34400479 (W.D. Tenn. Mar. 31, 2000).

9 Townesv. SunbeanOsterCo,, 50 S.W.3d446,452 (Tenn.Ct. App. 2001); Stateex rel. Elvis PresleylIntOl
Mem. Found. v. Crowell733 S.W.2d 89, 97 (Tenn. Ct. App. 1987).
10 In Nichols the District Court had dismissedthe argumentof the Attorney Generaland Reporterthat the

Tennessed&€onsumerProtectionAct appliedto transactionsnvolving securitiesby noting that O[a]maladroit
analogycansendthe law spinningoff in the wrong direction.ONicholsv. Merrill Lynch,Pierce,Fenner& Smith
706 F. Supp at 1323.

11 Skinner v. Steel@30 S.W.2d at 338.
12 Nichols v. Merrill Lynch, Pierce, Fenner & Smiff06 F. Supp. at 1323.



by the Act. First, the courtexaminedhe statutegegulatingthe insuranceébusinesso determine
whethertherewas any indicationthat they were intendedto providethe exclusiveremedyfor

unfair or deceptiveactsor practicesin the saleof insurance. Myint v. Allstate Ins. Co., 970

S.W.2dat 924-25. Secondthe courtexaminedhe Tennesse€onsumelProtectionAct itself to

determinewhetherthe challengedconductwas beyondthe scopeof the Act. Myint v. Allstate
Ins. Co. 970S.W.2dat 925-26. After this analysisthe courtconcludedhat Othanereexistence
of comprehensivénsuranceregulationsdoesnot preventthe ConsumerProtectionAct from

applying to the actsor practicesof an insurancecompany.OMyint v. Allstate Ins. Co., 970

S.w.2d at 926. We will employ thMyint two-step analysis in this case.

We haveexaminedthe federaland statestatuesand regulationsgoverningthe sale of
securities. While thesestatutesare comprehensivanddetailed,we find no provisionin them
that canreasonablype construedaslimiting the remediesavailableto consumersvho purchase
securitiesto the remediegrovidedin the securitiedaws. Likewise,we find no provisionthat
stateghe Tennesse€onsumelProtectionAct or similar Acts passedy otherstatesdo notapply
to marketingor saleof securities. Finally, we find no precedenfor the notion thatthe federal
regulation of securities is so pervasive that it preempts state consumer protection statutes.

Somecourtsaddressinghis issuehaveplacedgreatweight on the interpretiveprinciple
that generalconsumeiprotectionstatutesshouldgive way to more specific statutesegulating
securities. Seee.g.Jacksonv. JohnHancockFin. Servs.Inc., No. Civ.A. 04-2500-CM,2005
WL 2293603 at*9 (D. Kan. Sept.20, 2005). Tennesseeourtsrecognizethata specificstatute
will apply ratherthan a generalstatutewhen thereis a conflict betweenthe two statutes.
Arnwinev. Union CountyBd. of Educ, 120 S.W.3d804,809 (Tenn.2003);Brewerv. Lincoln
BrassWorks,Inc., 991 S.W.2d226,229-30(Tenn.1999);In re Harris, 849 S.W.2d334, 337
(Tenn.1993). Thus,in this context,the key inquiry is whethera conflict existsbetweenthe
operationand purposef the statutesregulatingthe marketingand sale of securitiesandthe
Tennessee Consumer Protection Act.

The Tennesse&upremeCourt has emphasizedhat Tenn. Code Ann. & 47-18-112
reflectsthe Tennesse&eneralAssemblyOdesireto make the remediesavailableunderthe
Tennesse€onsumerProtectionAct broadly availableto all consumersincluding consumers
who haveotherremediesinderotherregulatoryschemes.Myint v. Allstatelns. Co., 970S.W.2d
at 926 (holding that persondiling insuranceclaims may pursueremediesundera Otrilogyof
statutes.O).In addition, the Act itself containsan explicit safeguardagainstconflicts by
excludingfrom its coverageDact®r transactionsequiredor specificallyauthorizedunderlaws
administeredy . . . any authorityof this stateor of the United States.OTenn.CodeAnn. o 47-
18-111(a)(1).

Theexclusionin Tenn.CodeAnn. & 47-18-111(a)(1¥houldnot bereadsobroadlythatit
underminesheremedialpurposeof the Tennesse€onsumeiProtectionAct. Theexclusionhas
neverbeenconstruedo permitbusinesseffom engagingn unfair or deceptiveactsor practices
unlesstheseactsor practicesarerequiredor specificallypermittedby law. Smithv. First Union
NatOBankof Tenn, 958 S.W.2d113,116-17(Tenn.Ct. App. 1997)(holding thatthe bankwas
expresslyauthorizedby statelaw to engagen the complainedof acts);Skinnerv. Steele 730
S.W.2dat 337 (holdingthat Tenn.CodeAnn. & 47-18-111(a)(1)s not specificauthorizationo
engage in unfair or deceptive acts or practices).



Signatorinvestorshasfailed to point out how the goals, purposespr operationof the
Tennesse€onsumelProtectionAct conflict with the goals,purposesor operationof thefederal
and state statutesand regulationsgoverningthe marketingor sale of securities. We have
examinedhesestatutesaandregulationsaswell asthe decisionsconstruingthem,andhavefailed
to identify any cogentreasonsvhy providing morethanoneremedyto personsvho havebeen
harmedby unfair or deceptiveactsor practicesin the marketingor saleof securitiesis a bad
idea. Therefore,we concludethat neitherthe federal nor the state statutesregulatingthe
marketingor sale of securitiesprovide exclusiveremediesfor unfair or deceptiveacts or
practices in connection with the marketing or sale of securities.

Having determinedthat remediesavailableto consumersunderthe federal or state
securitieslaws are not exclusive,we turn to the questionof whetherconductregardingthe
marketingor saleof securitiesis coveredby the Tennesse€onsumerProtectionAct. It is
significantthatthe Act doesnot explicitly excludesecuritiedrom its coverage.Myint v. Allstate
Ins.Co. 970S.W.2dat 925 (notingthatthe omissionof anactor practicefrom thelist of exempt
actsor practicesn Tenn.CodeAnn. a 47-18-1110stronglyndicatesthatno suchexemptiorwas
intendedO). Therefore,judicially grafting an exemptionfor securitiesonto the Act would
frustrate the purposes of the Act expressed in Tenn. Code Ann. & 47-18-102(2).

SecuritiesareOgoodsfr the purpose®f the Tennesse€onsumeProtectionAct,13 and
investmentounselingandadviceis likewise a Oservice¥® Accordingly, offering securitiesfor
sale and providing investmentcounselingare consumertransactiond® The Act explicitly
proscribesunfair or deceptiveactsor practicesn connectiorwith consumetransactions.Tenn.
CodeAnn. & 47-18-104(a)(b)(27). Following the Tennesse&upremeCourtOseasoningn
Myint v. Allstate Ins. Co., we have determinedthat actsor practicesin connectionwith the
marketingor sale of securitiesare coveredby the Tennesse€onsumerProtectionAct.16
Therefore, the trial court erred by granting Signator InvestorsO motion to dismiss.

13 Tenn. Code Ann. o 47-18-103(5)defines Ogoods@s Otangiblechattels. . . bought. . . for useby an

individual primarily for personal, family, or household purposes . .. .O
14 Tenn.CodeAnn. o 47-18-103(10)definesOseryicesé)s Oanywork . . . or servicesincluding services
furnished in connection with the sale . . . of goods . .. .O

15 Tenn. Code Ann. & 47-18-103(11)defines Otrade, @ommerce,®r OconsumetransactionGas Othe
advertising offering for sale. . . anygoods,servicespr property,tanigbleor intangible,real, personalpr mixed. . .
o

16 We note that the United StatesDistrict Court observedin Nichols that TennesseeQmurts had the
prerogativeto OplaceTennesseén a minority of oneQwith regardto applyingits consumerprotectionstatutesto
transactionsnvolving securities. Nicholsv. Merrill Lynch,Pierce,Fenner& Smith 706 F. Supp.at 1325. During
the interveningseventeeryears,at leastsix other statesappearto haveheld that their unfair and deceptivetrade
practicesstatutesapply to the marketing,sale,or purchaseof securities. Wafra LeasingCorp. 1999-A-1v. Prime
Capital Group, 204 F. Supp.2d 1120,1124(N.D. lll. 2002) (applyinglllinois law); First StateBankof Floodwood
v. Jubie 86 F.3d 755, 758 (D. Minn. 1995) (applying Minnesotalaw); MBank Fort Worth, N.A. v. TansMeridian,
625 F. Supp.1274,1277-80(N.D. Tex. 1985), affOdn part and reversedin part, 820 F.2d 716 (5th Cir. 1987)
(applying Texaslaw); Stateex rel. Miller v. Pace 677 N.W.2d 761, 770-71 (lowa 2004); Scalp& Blade,Inc. v.
Advest,Inc., 722 N.Y.S.2d 639, 641 (App. Div. 2001); Frizzell v. Cook 790 S.W.2d41, 47 (Tex. App. 1990);
LaSagev. NorwestBank Calhoun-IslesN.A, 409 N.W.2d 536,539 (Minn. Ct. App. 1987); Stateexrel. Corbin v.
Pickrell, 667 P.2d1304,1307 (Ariz. 1983); but seeGray v. SeaboardSecurities,Inc., 788 N.Y.S.2d471,472-73
(App. Div. 2005); Portland Sav.& Loan AssOw. Bevill, Bresler& SchulmanGovOSecurities,Inc., 619 S.W.2d
241, 245 (Tex. Civ. App. 1981).



[l.
THE ExcLusioN oF DR. OOMRAL & ExPERT OPINIONS

Ms. Howlandandthe Johnsonslsotakeissuewith thetrial courtOslecisionto exclude
Dr. OONeal@spertopinionsregardingMr. HendersonOsvestmentdvice. TheyinsistthatDr.
OONeatlemonstratedhat he was qualified to provide experttestimony,that his methodology
was not inherently suspectand that his opinionswould substantiallyassistthe trier of fact.
Signatorinvestorsrespondghatthetrial courtappliedthe standardsn Tenn.R. Evid. 702 and
703 correctly and properly excludedDr. OONealQsstimony. We have determinedthat Dr.
OONealOs testimony meets all the requirements of Tenn. R. Evid. 402, 702, and 703.

A.

The principles governingthe admissibility of experttestimonyare the sameduring
pretrial proceedingsstheyareattrial. Travisv. Ferraraccio, No. M2003-00916-COA-R3-CV,
2005WL 2277589,at*5 (Tenn.Ct. App. Sept.19, 2005) (No Tenn.R. App. P. 11 application
filed). Specifically,experttestimonymustsatisfythe relevancytestof Tenn.R. Evid. 40217 and
the stricturesof Tenn.R. Evid. 702and70318 Brownv. CrownEquip.Corp. 181S.W.3d268,
273-74(Tenn.2005);McDanielv. CSXTransp.,Inc., 955S.W.2d257,264 & n.8(Tenn.1997);
DeVorev. Deloitte & Touche No. 01A01-9602-CH-000731998 WL 68985,at*9 (Tenn.Ct.
App. Feb. 20, 1998) (No Tenn. R. App. P. 11 application filed).

In currentparlancea trial courtactsasa gatekeepewith regardto the admissibility of
experttestimony. The objectiveof the gatekeepingunction is to assure(1) thatthe expertOs
testimonyis basedon the sameintellectualrigor that is expectedof personsengagedn the
relevantfield of endeavorKumhoTire Co.v. Carmichael 526 U.S.137,152,119S. Ct. 1167,
1176 (1999); Brown v. Crown Equip. Corp., 181 S.W.3dat 275 and (2) that the expertOs
testimony will substantially assist the trier of fadcDaniel v. CSX Transp., In@55 S.W.2d at
264;Boles v. NatOl Dev. C475 S.W.3d 226, 235 (Tenn. Ct. App. 2005).

Acting asthe gatekeepenvhetherduringpretrial proceeding®r attrial, is adiscretionary
endeavor. Accordingly, appellatecourts review a trial courtOsdecisionsregardingthe

17 Tenn.R. Evid. 401 providesas follows: OORelevarvidence@eansevidencehaving any tendencyto
makethe existenceof any fact that is of consequencéo the determinationof the action more probableor less
probablethan it would be without the evidence.O Tenn. R. Evid. 402 statesthat O[a]ll releventevidenceis
admissibleexceptasprovidedby the Constitutionof the United Statesthe Constitutionof Tennesseeheserules,or
other rules or laws of generalapplicationin the courts of Tennessee.Evidencewhich is not relevantis not
admissible.O

18 Tenn.R. Evid. 702 providesthat O[i]f scientific, technical or otherspecializecknowledgewill substantially
assistthe trier of fact to understandhe evidenceor to determinea fact in issue,a witnessqualified asan expertby

knowledge skill, experiencetraining, or educationmay testify in the form of an opinion or otherwise.OTenn.R.

Evid. 703 reads as follows:

Thefactsor datain the particularcaseuponwhich an expertbasesan opinion or inferencemay be
thoseperceivedby or madeknownto the expertat or beforethe hearing. If of a type reasonably
relied uponby expertsin the particularfield in forming opinionsor inferencesuponthe subject,
the facts or dataneednot be admissiblein evidence. The court shall disallow testimonyin the
form of an opinion or inference if the underlying facts or data indicate lack of trustworthiness.



competencyof expertsandthe relevanceof their testimony,no matterwhen made,usingthe
Oabusef discretionGtandard.Gen.Elec.Co.v. Joiner,522U.S.136,141,118S.Ct. 512,517
(1997); Mercerv. VanderbiltUniv., 134 S.W.3d121,131(Tenn.2004); Travis v. Ferraraccio,
No. M2003-00916-COA-R3-CV2005WL 2277589at*6. This review constrainingstandaré®
doesnot permitthe appellatecourtsto substitutetheir discretionfor the trial courtOs.Henry v.
Goins,104S.W.3d475,479(Tenn.2003);Stateexrel. Vaughnv. Kaatrude,21 S.W.3d244,248
(Tenn.Ct. App. 2000). Thus,appellatecourtscannotreversea trial courtOslecisiongoverning
the admissibilityof evidenceunlessthetrial courthasappliedanincorrectlegal standardr has
reachedan illogical or unreasonabl@ecisionthat causesnjustice to the complainingparty.
Brown v. Crown Equip. Corp181 S.W.3d at 273.

B.

Althoughtherecordis unclear,we presumehat Signatorinvestorstook issuein thetrial
courtwith the trustworthinessindreliability of Dr. OONeal@sstimony20 On appeal,Signator
Investorsinsiststhat Dr. OONealGxpinionsare not reliable for two reasons. First, Signator
Investorsarguesthat Dr. OONeaignored undisputedmaterial facts in forming his opinion.
Secondjt arguesthat Dr. OONeal(Gsethodologyis suspect. Apparentlythe trial courtagreed
with one or both of these arguments. We do not.

Dr. OONealtatedin his depositionthat his opinion regardingMr. HendersonOs
investmentrecommendations/as basedon Annie JohnsonOseedsand investmentobjectives
andthathis opinionwould be differentif Mr. Henderson@scommendationsererespondingo
Linda JohnsonQseeds. Signatorinvestorsinsiststhat this statemenundermineDr. OONealOs
testimony becauseis was Oundisputedthat the Johnsonstold Mr. Hendersonthat the
investments were to be used solely to benefit Linda Johnson. This fact is far from undisputed.

Announcingthatafactis undisputedioesnot makeit so. Evena cursoryexaminatiornof
therecordquickly revealsthatthe substancef the conversatiorbetweenvir. Hendersorandthe
Johnsonss hotly contested. While Mr. Hendersonnsiststhat the Johnsongold him thatthe
investmentsvereintendedsolely to benefitLinda Johnsonthe Johnsondave,with equalvigor
and certainty, testified that they told Mr. Hendersonguite clearly that the investmentsvere
intended to benefit Annie Johnson.

Theseare the sort of factual disputesthat should not be addressedat the summary
judgmentstage. The Johnsonareentitledto presenexperttestimonybasedon thefactsasthey
believethemto be. The expertOspinion, especiallyits factualpredicate may thenbe testedin
the crucible of vigorouscross-examinatioand countervailingproof. Brownv. Crown Equip.
Corp., 181 S.W.3dat 275; Statev. Stevens78 S.W.3d817,835 (Tenn.2002). The Johnsons
shouldnot be deniedthe opportunityto havethe trier of fact determineboth the credibility of
their versionof the factsandthe appropriatenveightto be given to their expertOtestimony. If

19 Richardson v. Spanp489 S.W.3d 720, 725 (Tenn. Ct. App. 2005).

20 Despitethe clearrequirementf Tenn.R. Civ. P. 7.02(1), Signatorinvestors@otion doesnot statewith
particularitythe reasondor excludingDr. OONealGQsstimony. While thesereasonsnay havebeenincludedin an
accompanyingnemorandunof law, the memorandunis not part of the recordon appealby virtue of Tenn.R. App.
P. 24(a). The trial court did not give reasons for its decision to exclude Dr. OONealOs testimony.



the Johnsonsévidenceprovesto beinsufficient, thetrial courtmaythengranta directedverdict.
McDaniel v. CSX Transp., In@A55 S.W.2d at 265.

Signator Investorsalso objectsto Dr. OONealQgstimony on the ground that his
methodologyis suspect. Almost ten yearsago, the Tennesse&upremeCourtidentified five
Onon-exclusivefactorsfor determiningthe admissibilityof anexpertOgestimony. McDaniel v.
CSXTransp.,Inc., 955S.W.2dat 26521 Lastyear,the courtaddedtwo additionalfactors. The
first is the expertOgualificationsfor testifying on the subjectatissue. This factoris particularly
importantwhenthe expertOpersonakxperiences anessentiapartof his or hermethodologyor
analysis.Brownv. CrownEquip.Corp., 181S.W.3dat274. Thesecondactoris the connection
betweenthe expertOknowledgeandthe basisfor the expertOspinion. This factor enableshe
courtsto makesurethat no analyticalgap existsbetweerthe expertOknowledgeandthe basis
for his or her opinion.Brown v. Crown Equip. Corpl81 S.W.3d at 275.

This record revealsthat Dr. OONeals far from a Omarginallyqualified full-time
expert.& His educationacademiexperienceandotheremploymentenderhim well qualified
to give an expertopinion regardingthe suitability of investmentadviceofferedby a brokeror
investmentadvisor. His methodologyreliesboth on mathematicandon his knowledgeof the
importance of risk analysis in investment decisions.

Investmentadviceregardingthe purchaseor sale of stocks,mutualfunds,annuities,or
otherinvestmentss not an exactscience. Thereare certainly subjectiveelementsn making
investmentdecisions. Detailedfinancial analysisis not a skill possessetly many membersof
thepublic. Indeedthisis thereasorwhy investorsseekthe assistancef financialadvisors. |t is
hardlyillogical to assumetherefore thatthe averagerier of factwould find anexpertOspinion
regardingthe appropriatenessf investmentdvicein light of statednvestmengoalsto be quite
helpful when an investor is taking issue with the advice he or she received.

Legal claimsbasedon the suitability of investmentadvicearenot unusualin Tennessee,
see.e.g.,City StateBankv. DeanWitter Reynolds|nc., 948 S.W.2d729,735-37(Tenn.Ct. App.
1996),or in otherstates.See e.g.,MinneapolisEmployeefRetirementundv. Allison-Williams
Co,, 519N.W.2d 176,179-80(Minn. 1994);Boettcher& Co.v. Munson 854 P.2d199,208-09
(Colo. 1993). Theseclaims generallyrequirethe investorto allege with specificity which
investmentwereinvolved andwhy theywereunsuitable.Craigheadv. E.F. Hutton& Co., 899
F.2d 485,494 (6th Cir. 1990). It is difficult to envisionhow aninvestorcanprevailin casef
this sortwithout experttestimonybasedon methodologysimilar to Dr. OONealO#ndeed courts
admitthis sortof testimonywith someregularity. Seee.g.Devonshirev. JohnstonGroup First
Advisors,166 Fed. Appx. 811, 813 (6th Cir. 2006) Vucinichv. Paine, Webber,Jackson&

21 Thesefactorsinclude: (1) whetherscientific evidencehasbeentestedand the methodologywith which it

hasbeentested;(2) whetherthe evidencehasbeensubjectedo peerreview or publication;(3) whethera potential
rateof erroris known; (4) whether,asformerly requiredby Frye, the evidences generallyacceptedn the scientific
community; and (5) whetherthe expertOsesearchin the field has beenconductedindependenbf litigation.O
McDaniel v. CSX Transp., Ine55 S.W.2d at 265.

22 The Tennesse&upremeCourt hasadmonishedhe courtsto distinguishbetweenOthemarginally qualified
full-time expertwitness. . . andOthénighly credentialedexpertwho hasdevotedher[or his] lifeOswork to the actual
exerciseof the methodologyupon which her [or his] testimonyis based.OBrown v. Crown Equip. Corp., 181
S.W.3d at 274.



Curtis, Inc., 803 F.2d 454,461 (9th Cir. 1986); City StateBankv. DeanWitter Reynolds)nc.,
948 S.W.2d at 735-736.

Basedon the recordbeforeus, we concludethat Dr. OONegbossessethe educatiorand
experiencethat qualifies him to renderan expert opinion regardingthe adequacyof the
investmentadviceMr. Hendersomprovidedto Ms. Howland andthe Johnsons.We havealso
determinedhat Dr. OONeal®sethodologyis soundandreflectsthe sameintellectualrigor that
would berequiredandexpectedf investmeniadvisorscompetentlypracticingtheir profession,
and we find that Dr. OONealO®stimony would substantiallyassistthe triers of fact.
Accordingly,we find thatDr. OONeal@sstimonymeetsthe requirement®f Tenn.R. Evid. 402,
702, and 703.

V.
THE DisMISSAL OF M's. HOWLAND @& AND THE JOHNSONSD RMAINING CLAIMS

As afinal matter,Ms. Howlandandthe Johnsonsakeissuewith thetrial courtOdecision
to dismisstheir remainingclaimsagainstSignatorinvestors. They assertthat they havemade
outa primafacie casewith regardto their common-lawfraud andmisrepresentatiomegligence,
andbreachof fiduciary duty claims. Signatorinvestorsinsiststhatit is entitledto a dismissalof
theseclaimsasa matterof law becausef the undisputecevidencehat Mr. Hendersorprovided
Ms. Howland and the Johnsonswith a prospectugegardingthe ClassB mutual fund shares
before they purchased them. We disagree.

Dependingon the circumstancesa stockbrokerOer financid advisorOselationshipwith
his or herclient may be far from a simplearmO#engthrelationship. The courtshavenot beenof
a single mind whetherfiduciary dutiesinherein everyrelationshipbetweena stock brokeror
investmentadvisorand his or her client. While severalcourtshave suggestedhat a broker
alwaysoweshis or herclient someform of fiduciary obligation23 othershavesuggestedhatthe
resolutionof the questiondependson the mannerin which the investmentdecisionshavebeen
reachedandthe manneiin which thetransactiongor the accounthavebeenexecuted.Thescope
of the brokerOsr investmentadvisorOBduciary obligationsdependon the degreeof discretion
the client hasentrustedo the brokeror advisor. Patsosv. First AlbanyCorp., 741 N.E.2d841,
849 (Mass.2001). If thetransactioris non-discretionangndat armOgength,i.e., a simpleorder
to buy or sell a particularstock, the relationshipdoesnot give rise to generalffiduciary duties4
However,if the client hasrequestedhe brokeror advisorto provideinvestmentadviceor has
giventhe brokerdiscretionto selecthis or herinvestmentsthe brokeror advisorassume$road
fiduciary obligationsthat extendbeyondthe individual transactions.De Kwiatkowskiv. Bear
Stearns& Co., 306 F.3d1293,1308(2d Cir. 2002); Streetv. J.C. Bradford & Co., 886 F. 2d
1472,1481-82(6th Cir. 1989);Honeycuttv. First FederalBank 278F. Supp.2d 893,898 (W.D.
Tenn.2003); AscotFundsLtd. v. UBS PaineWebber|nc., 814 N.Y.S.2d 36, 36 (App. Div.
2006); Cowburnv. Leventis 619 S.E.2d437,447 (S.C.Ct. App. 2005); Patsosv. First Albany
Corp., 741 N.E.2d at 850-51.

23 Romanov. Merrill Lynch,Pierce,Fenner& Smith 834 F.2d 523,530 (5th Cir. 1987); ThomsonMcKinnon
SecuritiesInc. v. MooreO&arm Supply,Inc., 557 F. Supp.1004,1011(W.D. Tenn.1983); OOMalley. Boris, 742
A.2d 845, 849 (Del. 1999).

24 The dutiesassociatedvith a non-discretionaryaccountare discussedn Leib v. Merrill Lynch, Pierce,
Fenner & Smith, In¢.461 F. Supp. 951, 953 (E.D. Mich. 1978).



Whena stockbrokeror financial advisoris providing financial or investmentadvice,he
or sheis requiredto exercisethe utmostgoodfaith, loyalty, andhonestytowardtheclient. The
brokeror advisorimplicitly representso the client thathe or shehasan adequatdasisfor the
opinionsor advicebeingprovided. Hanlyv. S.E.C, 415F.2d589,596-97(2d Cir. 1969); Univ.
Hill Found.v. Goldman 422 F. Supp.879,893(S.D.N.Y.1976). He or shealsois requiredto
disclosefactsthatarematerialto the clientOslecision-making® SeeMarshallv. SevierCounty,
639 S.W.2d440,446 (Tenn.Ct. App. 1982);Heard v. Miles, 32 Tenn.App. 410,418-21,222
S.W.2d848,851-52(1949). SeealsoConwayv. Icahn Co., 16 F.3d504,510 (2d Cir. 1994);
Joel Lieb v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 647 F.2d 165 (6th Cir. 1981)
(unpublished table decision).

Signatorinvestorsinsiststhat Mr. Hendersorfully dischargedhe disclosureobligation
by furnishingMs. Howland andthe Johnsonswith a prospectusegardingthe ClassB mutual
fund shares.While providing a prospectusnay satisfythe disclosurerequirementsn SECRule
10b-5(b),it doesnot necessarilyforecloseother federalclaims. Benzonv. Morgan Stanley
Distribs.,Inc., 420F.3d598,611 (6th Cir. 2005);Bruschiv. Brown, 876 F. 2d 1526,1531(11th
Cir. 1989) (recognizingthe existenceof a claim whenan investorObssresultsfrom the risky
natureof aninvestmenthata brokerinducedthe investorto purchaseby representinghatthe
investmentwas safe). By the sametoken, we declineto find that providing a client with a
prospectuss a completedefense as a matterof law, to stateclaimsthat the stock brokeror
investmentadvisormisrepresentethctsor failed to disclosefactsmaterialto his or herclientOs
investment decision?$,

Ms. Howlandandthe Johnsonsllegethat Mr. Hendersomrecommendedhatthey make
investmentde knew to be risky despitethe fact that they told him they wantedto makesafe,
conservativenvestments.TheyalsoallegethatMr. Hendersomeceiveda largercommissionon
theseinvestmentsvhile they sustainedignificantfinanciallossesasa resultof Mr. HendersonOs
representationthat their investmentsvere safe. The evidencethey havesubmittedto support
theseclaims is sufficient to withstand Signator Investors@notion for summaryjudgment.
Therefore,we find that the trial court erred by dismissingtheir claims at this stageof the
proceeding.

V.

We vacatethe ordersdismissingMs. HowlandOsaind the Johnsons@laims against
Signatorinvestorsandremandthe casefor further proceedinggonsistentvith this opinion. We
tax the costsof this appealto Signatorinvestors,Inc. for which execution,if necessarymay
issue.

25 The Tennesse&ecuritiesAct of 1980providesthatbrokersareliable for misrepresentationsy omissionin
the sameway that they would be liable for affirmative misrepresentationsTenn.CodeAnn. &_48-2-121(a)(2);
122(a)(1)(B) (2002 & Supp. 2005).

26 Of course clientsassertingclaimsbasedon fraudulentor negligentmisrepresentationsmustprovethatthey
relied reasonablyon the brokerOsr financial advisorOeepresentationsegardingthe investment. Robinsonv. Omer,
952 S.W.2d423,427 (Tenn.1997);Hardcastlev. Harris, 170 S.W.3d67, 83 n.25(Tenn.Ct. App. 2004). The fact
that an investorwas furnisheda prospectudisclosingdetailedinformation regardingthe investmentwill play a
significantrole in determiningwhetherthe investorOselianceon the representationsf the broker or financial
advisor was reasonable.
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