IN THE COURT OF APPEALS OF TENNESSEE
AT NASHVILLE
March 29, 2006 Session

CHRISTINE ELTRIEDE RICKETTS
V.
DAVID HAROLD RICKETTS

An Appeal from the Chancery Court for Montgomery County
No.96-07-0047 Carol A. Catalano, Chancellor

No. M200500022COA-R3-CV - Filed on October 3, 2006

This case involves an adimony award. The paties were married in 1986 when they were both
forty-four (44) years old. No children were bom of the marriage but the parties adopted the
wife@® grandson. In 1996, the parties agreed to a legd separation. The wife was given sole
cugody of the grandn, and the husband pad suppoit. Seven years later, the hudand filed a
petition for an absolute divorce. After atrial, thewife was awarded a legd separation and $250
per month in trangtiond alimony for two years. The wife now appeals, claiming tha the tria
court erred in denying her request for alimony in futuro. In light of the deference accorded to the
trial court onissues of spousl suppot, we affirm.
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OPINION

Plaintiff/Appdlant Christine Eltriede Ricketts (QWifeQ and Defendant/Appdlee David
Harold Ricketts ((Husband® were married on June 3, 1986, when the parties were both forty-
four yearsold. No children were bom of the marriage, but the parties adopied Wife® biological
grandson, Joseph Matthew Denney Ricketts (Matthew®), bom December 8, 1989. Matthew is
not biologically related to Husband.



On July 11, 1996, Wife filed a complaint for divorce from bed and boad agang
Husbhand. On Octobe 31, 1996, the parties separated and filed a marital dissolution agreement
(OMDAQ. Unde the MDA, Wife was granted custody of Matthew, and Husband pad Wife all
of the monies he received from his military retirement and the Veterans Administration (O/AQ,
which at the time totaled $1,116 per month. This amountwas to Gonditute child suppot, plus
alow [Wife] sufficient income to pay the debts of the patiesO The debts, according to the
MDA, were the insurance on the partiesOvehicles (no amount stated), $10500 in credit card
debt, and the mortgage on the partiesOQlouble-wideOmobile home and land, which was $365per
month. The case lay domant for seven years, and Hushand pad suppot as outlined in the
MDA.

On December 31, 2003, Husband filed an answer to Wife@ complaint for divorce from
bed andboad. In hisanswer, Hushand asked tha Wife@ complaint for bed and boad be denied
and tha he be granted an absolute divorce. In order to conform to a changein thelaw during the
patiesOseparation, Wife filed an amended complaint for a legd separation. In the amended
complaint, Wife soughtpermanent alimony.

The parties filed an agreed pemanent parenting plan, settling issues related to the care
and suppot of Matthew. The parties also agreed on adivision of the marital propeaty, with Wife
receiving the marital residence and the mortgage on it, as well as the vehicle and propety in her
posession. Hushand was to receive the vehicle in his possession and the residence, four-
whedler, and boa he purchased after the partiesCseparation.

The trial was hdd on November 16, 2004. At tha time, both parties were sixty-three
years old and notemployed. Both Wife and Husband testified at trial.1

Wife testified about the partiesOadopied son, Matthew, who was almog fifteen years old
and in the eighth grade at thetime of trial. He had been diagnosd with ADHD. Because of his
ADHD, Matthew has problems concentrating and paying attention in school, and he has poor
impulse control, which has resulted in disciplineissues. Wife testified that shetook Matthew to
see a psychiatrist in Fort Campbdl once a month, and the psychiatrist prescribed medication for
Matthew® condition. Once a week, Wife took Matthew to group therapy at Fort Campbel.
Wife testified that she talks to Matthew( teachers at least once each week. The paties both
testified tha Wife attends to al of Matthew® daly needs and Husband sees Matthew
infrequently, aboutonce ayear during the summer.

Regading the finandal issues related to Matthew, Wife testified tha Matthew has had
unexpected expenses, such as braces coding over $3,000, for which Wife pad without any
additiond assistance from Husband. The $155 per month expense for Matthen@ medications
and therapy sessionshad been covered by Husband@ military medical care.

Wife tegtified tha she had not been employed outside the home since she and Hushand
were married in 1986. Husband, however, testified to the contrary. He said tha after they were
first married, Wife was self-employed and cleaned houses, and later provided child care for other

1 The record does not include a transcript of the trial, but Wife filed a Statement of the Evidence pursuant to
Rule 24(c) of the Tennessee Rules of Appellate Procedure.



parents on occasion. Hetestified that, after the parties separated in 1996, Wife kept two children
in her home for three years, earning between $40and $55 per week.

Wife testified tha she suffers from Crohn® disease and has arthritis in her handswhich
prevents her from cloang her fist completely. She said that she has circulation problems in her
legs and cannot stay on her feet for long periods of time. When asked by the trial judgeif she
could provide child care in her home, Wife answered that she did not think she could keep
children in her home now because of he nerves, the circulation problems in he legs and the
arthritis in he hands She dso noted tha Matthew needs he hdp after school with his
homework, and he needs trangportation to his group therapy appointments after school once per
week. Wifetestified tha it is nearly all she can doto keep up with thehous and theyard.

Wife introdueed an income and expense statement at trial. She testified tha Husband
was sending her $400pe month in child suppot, as well as voluntary alimony payments of $561
per month. Wife was receiving survivor@® sodal security benefits for Matthew dueto the death
of his father, Wife® son, in the amount of $475 per month. Wife had been receiving an
additiond amount as a survivor® benefit, but tha amount was not induded on her income
statement because the payments were to stop on Matthew( fifteenth birthday, shortly after the
trial. Thus Wife@total monthly income at thetime of trial was $1.436

Regarding he expenses, Wife testified that she pays a $365 per month mortgage on the
patiesODmobile home, with thirteen years left on the mortgage, not induding homeowner@
insurance or propaty taxes. Wife stated tha her average water bill was $25 per month, average
electric bill was $250 pe month, and average phone bill was $47 per month. The cable
television, which she said she gds for Matthew, was $51 per month. Wife stated tha shehas a
1994 Buick Skylark, and she typically spends $150 per month on gasoling oil changes, and
repars. She said she pays $14453 pea month for car insurance and hous insurance. Wife
testified tha she pays approximately $175 per month on the partiesOjoint credit card debt, and
$50 pe month on a credit card tha is in he own name and is not marital debt. Wife said tha
Matthew@ medical and dental expenses are $54 pe month. Wife testified that, while she was
responsble for Matthew, he total monthly expenses averaged $1,77753 per month, exceeding
her monthly income by $34153.

Wife testified aboutanticipated changes to her income and expenses dueto her advandng
age and Matthev@ emandpation. She submitted a second income and expense statement
illugrating her projected finanda condition after Matthew graduaes from high school and she
no longe receives child suppot. Wife stated tha, at the time of trial, she was dligible to draw
sodal security bendfits at a reduced rate of about $300 per month. At age sixty-five, she could
begin drawing sodal security on her previoushusand® work record in the amount of $700per
month.2 From this amount, Wife would have to pay her mortgage of $365per month for eight
more years, as well as the marital debt and other living expenses.  Thus according to Wife®

2 Apparently, Wife@ receipt of this amount would be contingent on the partiesOlegal separation being
converted to an absolute divorce.



calculations even after the mortgage on the mobile home was paid in full, her expenses would
exceed he income by several hunded dollars per month 3

Husbhand also testified at trial. He stated tha he retired from the military in 1992 after
twenty years of active duty service. He has been diagnosd with problems in his back, his
shoulder, hisleg, and his hip. Husband said he waived 30% of his military retirement benefitsin
order to receive VA disability bendfits. Since qualifying for VA disability, Hushand@ physcal
condition has worsened. He was also receiving soda security disability benefits. Thus
Husband@® total monthly income at the time of trial was $2,275, comprised of VA disability
benefits ($315) military retirement benefits ($961), and sodal security disability benefits ($999)
Husband denied having income from any other sources. Husband® monthly expenses, he stated,
totaled $839pe month, and there was no dispute as to the reasonableness of his expenses.

Husband testified that he has a life insurance policy with a face value of $100000. The
paties were unale to agree on whethea Hushand should be required to name Wife as the
bendficiary on the policy to secure any child suppot and aimony obligaions If Hushand
should die, it was undear whether Matthew could draw survivor@ benefits on both his biological
father and his adopted father at the same time.

Wife conaeded tha, unde the 1996 MDA, she had agreed to make payments on the
patiesO$10500 joint credit card debt out of the retirement checks she received from Husband.
By the time of tria, however, while Wife had tranderred the bdances to other credit cards to
obtain a more favorable interest rate, the prindpd bdance was not reduced. Exhibits were
entered to show a cumulative bdance of $11865 due on the credit cards  Wife acknowledged
tha she had made only minimum payments toward the patiesOcredit card debt. The parties
agreed tha Wife had condstently paid Hushand@® truck insurance, as well as $5,000in medical
bills resulting from Husband@® cardiac condition.

On December 10, 2004,thetrial court entered afind decree of legd separation, granting
Wife a legd separation and making permanent the orders conaerning othe issues, induding
alimony4 Thetria court adoped the parenting plan submitted by the parties, which required
Husband to pay Wife $400per month in child suppott untl Matthew turns eighteen or untl he
graduaes with his classin May 2009,whichever islater.

In the order, thetrial court evaluated Wife@ need for the alimony and Husband® ability
to pay. At theoutset, thetrial court noted, Orhefact that these paties married in 1996 does not
make [Husband] responsble for [Wife®] suppot untl theday shedies. ... Thisisnot redly an
eighteen year marriage, it is a ten year marriageO It found tha Husband® Gilments exceed
[Wife@] alments because they have been formally recognizedO by the Sodal Security
Administration in theaward of sodal security benefits to Husband. Mindful that Wife@ expenses
may exceed her income, thetrial court indicated that Wife might have to obtain employment to

3 Wife testified that Husband® military medical benefits cover the medication for her various medical
conditions. Should the trial court award a divorce, she stated, she would no longer qualify for any military medical
benefits. However, Wife would be eligible for Medicare upon reaching age sixty-five on June 20, 2006.

4 The trial court granted a legal separation rather than an absolute divorce because, if the parties were
divorced, Wifewould no longer be entitled to military medica benefits.



meet those expenses. Thetrial court stated that (t]here is no evidence in therecord that [Wife]
could not obtain income from providing daycare for other children,Oand remarked that Wife
may have to keep children in her home or find other employment On order to survive.O Thetria
judgecommented, Qf youwant to pay for things you have to work.O

Thetrial court made specific findingsof fact as to the partiesOincome and expenses. On
Wife@ income, it determined that Wife was entitled to $145 of Husband® monthly military
penson as marital propaty and $475pe month from Matthev® soda security benefits. When
added to the $400 per month shereceived in child suppot, Wife would have a total income of
$1,020 pea month until shereaches age sixty-five. At tha time, thetrial court found Wife would
receive an additiond amount of $700 pe month in sodal security benefits from her former
husand® work record. Regarding Wife® expenses, the trial court foundmany of her claimed
expenses to be unreasonable. It determined tha her calculation of gas, oil and repars of $150
per month was excessive, and reduced this figure to $50 per month.> It obsrved tha her
medical and dental expenses have been reduced from $155 per month to $55 per month. The
trial court further foundtha Wife@ claimed ther expensesOin the amount of $380 per month
were excessive. Thetrial court determined that Wife® reasonable monthly expenses for herself
and Matthew should total no more than $1,250. Thus thetria court deermined that, until she
reaches age sixty-five, Wife@® income would exceed her expenses by approximately $230. It
foundtha Husband® monthly income was $2,056, comprised of VA disability benefits ($315,
military retirement benefits ($816) (the origind $961, minus$145to Wife), and sodal security
disability benefits ($925) His monthly expenses were $400in child suppot plusthe $839in
other claimed expenses, leaving him with disposable monthly income of $817.

Based on these findings the trial court awarded Wife $250 per month in transtiond
alimony for two years, until November 2006 at which time she would be igible to receive an
additiond $700per month in social security benefits after thelegd separationis conveted to an
abolute divorce.6 The trial court found tha rehabilitative alimony was not feasible because
there was Qno vocationd education which could make [Wife] more employable.O Thetria court
rejected Wife@® request for alimony in futuro and her suggestion tha her need for alimony be
reviewed again in 2009 when she stops receiving Matthew@ child suppot and soda security
bendits. The tria court ordered Husband to make Wife the bendficiary of his life inaurance
policy for thefollowing two yearsin theamountof $25000as security for thealimony and child
suppot. Thetrial court remarked tha Wife should have paid the $10500in marital credit card
debt during the eight years of the partiesOseparation, and therefore deemed it appropriate to
award al of the outstanding credit card debt to Wife. The tria court divided the other marital
propety in accordance with the agreement of the parties. Fromthis order, Wife now appeals.

On apped, Wife argues that thetria court erred in refusng to grant her alimony in futuro
based on her nead for the aimony, Husband® ability to pay, and dl the other statutory factors
relevant to theissue Wife argues tha aimony in futuro, rather than trangtiond alimony, was
appropriate in this situaion because thetria court determined that she could nat berehabilitated.

5 The trial court did not elaborate on how it calculated Wife® automobile expenses for transporting herself
and Matthew to be no more than $50 per month.

6 Wife turned sixty-five years old in June 2006.



The trial court@® factud findings are reviewed de novo on the record, presuming those
findings to be correct unless the evidence prepondeates othewise. Bratton v. Bratton, 136
S.W.3d 595, 605 (Tenn. 2004) T.RA.P. 13(d). The trial cout@® condusons of law are
reviewed de nowo, with no presumption of correctness. Helton v. Helton, No. M200500268
COA-R3-CV, 2006 WL 461041 at *2 (Tenn. Ct. App. Feb. 24,2006) Thetria court is granted
broad discretion to determine whether spousl suppot is required and, if so, the nature, amount
and duration of such suppot. Bratton, 136 SW.3d at 605 Consquently, this Court is not
indined to alter thetrial cout@ spousl suppot decision unless an incorrect legd standard was
applied or the decision reached was clearly unreasonéble. See Boganv. Bogan, 60 SW.3d 721,
733(Tenn. 2001) We mug give great weight to decisionsbased on thetria court( assessment
of the credibility of the witnesses, and we will not reverse such an assessment absent clear and
convindng evidence to the contrary. Smith v. Smith, 93 SW.3d 871, 875 (Tenn. Ct. App.
2002)

Tennessee recognizes four types of spousl suppott: alimony in futuro, alimony in solido,
rehabilitative alimony, and trandtiond alimony. See T.C.A. & 36-5101(d)(1) (Supp. 2009.
Each type of alimony addresses different needs of an econonically disadvantaged spou<.
Trandtiond alimony, the type of aimony awarded to Wife in the indant case, is appropriate
when the court findsthat, althoughrehabilitationis not feasible, the economically disadvantaged
spouse needs time and assistance to adjug to the economic consequences of divorce.” See
Simmons v. Simmons, No. M200500348COA-R3-CV, 2006 WL 236904,at *3 (Tenn. Ct.
App. Jan. 31, 2006) Rehabilitative alimony is awarded to enable an econonically
disadvantaged spouse to acquire additiond education or training so as to allow them to reach an
appropriate standad of living, as compared to thestandard of living enjoyed during the marriage.
See Robetson v. Robeatson, 76 SW.3d 337, 340-42 (Tenn. 2002) Alimony in futuro is
genedly intended to provide longterm suppot to an econormicaly disadvantaged spoug who
cannot be rehabilitated. Burlew v. Burlew, 40 SW.3d 465 471 (Tenn. 200]). Section 36-5-
101d)(1) of the Tennessee Code reflects a preference for an award of rehabilitative or
trangtiond alimony to aimony in futuro. See T.C.A. @ 36-5-101(d)(1) (Supp.2009. Despite
the statutory preference, alimony in futuro should be awarded when long-term suppot is found
to be more appropriate unde the facts of a given case. Aaron v. Aaron, 909 SW.2d 408,410
(Tenn.1995)

There are no had and fast rules for spousl suppott decisons Manis v. Manis, 49
S.W.3d 295 304 (Tenn. Ct. App. 2001) Each case involves a fact-intengve inquiry and mug be
decided based on its own set of facts and circumstances. Robetson, 76 SW.3d a 338. In
making a determinaion regarding spousal suppot, (a] trial court must condder every relevant
factor in Tennessee Code Annofated section 36-5-101(d)(1)(E) (2001) to determine the naure
and extent of suppot.O Bratton, 136 S\W.3d at 604. Thestatutory factors are:

7 Though the statute was not effect as of the time of the tria in this case, transitiona alimony is defined in
Tennessee Code Annotated & 36-5-121(g)(1) as Ga sum of money payable by one (1) party to, or on behalf of, the
other party for a determinate period of time . . . when the court finds that rehabilitation is not necessary, but the
economically disadvantaged spouse needs assistance to adjust to the economic consequences of a divorce, lega
separation or other proceeding where spousal support may be awarded . . . .0 T.C.A. @ 36-5-121(g)(1) (2005); see
T.C.A. v 36-5-101(d)(1)(D) (Supp. 2004).



(i) Therelative earning capacity, obligaions needs and finandal resources of
each paty induding income from pengon, profit sharing or retirement plans and
all other sources;

(i) The relative education and training of each party, the ability and
oppotunity of each party to secure such education and training, and the necessity
of a party to secure further education and training to improve such party@ earning
capecity to areasonable level;

(iii) Theduration of the marriage

(iv) Theage and mental condition of each party;

(v) Thephysdcal condition of each party, induding, but not limited to, physcal
disability or incapacity dueto achronic debilitating disease;

(vi) The extent to which it would be undesirable for a paty to seek
employment outside the home because such party will be cugodian of a minor
child of themarriage

(vii) The sepaate assets of each party, both real and persond, tangible and
intangible;

(viii) The provisonsmade with regard to the marital propetty as defined in
36-4-121;

(ix) Thestandad of living of the parties established during the marriage

(X) The extent to which each paty has made such tangible and intangible
contributions to the marriage as mondary and homemaker contributions and
tangible and intangible contributions by a paty to the eduction, training or
increased earning power of the other party;

(xi) Therelative fault of the parties in cases where the court, in its discretion,
deemsit appropriate to do so; and

(xii) Such othe factors, induding the tax consequences to each party, as are
necessary to consder the equities between the parties.

Tenn. Code Ann. @ 36-5-101()(1)(E) (Supp. 2004)8  The two most important factors to
condder are the need of the disadvantaged spouse and the obligor spouse@ ability to pay.
Bratton, 136 S.W.3d at 604

In this case, Wife claims tha thetrial court erred in rejecting her request for an award of
aimony in futuro, because it found specifically tha rehabilitation was not feasble. If
rehabilitation is not feasible, Wife argues, theissue becomes whether she was entitled to alimony
in futuro based on the other factors in Section 36-5-101(d), particularly her need for the alimony
and Husband@® ability to pay. Wife claims tha the evidence demondrated tha her monthly
expenses exceed hea income by hundeeds of dollars, and tha Husband has the means to pay
alimony because he has a monthly surplus of over $800. Thetria court erred, Wife argues, in
redudng her GheedOfor alimony by arbitrarily finding tha the amount of her claimed expenses
was unreasonable. She furthe argues that the tria court erred in viewing the duration of the
marriage as ten years, and not eighteen, ignoting the years between the 1996filing of the partiesO
MDA and the November 2004trial. Wife also contendsthat thetrial court@ failure to award her
alimony in futuro violates the public policy of Tennessee recognizing the contributions of a

8 These factors are now found in Tennessee Code Annotated & 36-5-121(i) (2005).



spoue who focuses on homemaking and nurturing children as beng equdly as important as the
contributions of the spous who focuses on building the economic strength of the family unit.
See T.CA. a 365101d)(1)(A) (Supp 2004) Wife states tha Qi]t is undisputed that
throughoutthis eighteen year marriage the Wife has been the homemaker and the Husband has
been the econonic provider.O Wife notes tha she has been the sole caretaker of Matthew since
1996. It is undisputed tha Matthew has had significant problems requiring a great deal of time
and attention by Wife. Furthermore, Wife argues, she pad for Matthen@ $3,000 braces and for
Husband®@$5,000in medical bills with no additiond assistance from Husband. Requiring her to
get ajob, Wife argues, severely limits her ability to work with Matthew to ensure his success as a
healthy and produdive adult. On apped, Wife does not directly chdlenge the amount of the
award of trandtiond alimony; rather, she argues tha she should have been awarded that amount
of alimony permanently, emphasizing tha, after child suppot ends he expenses will exceed her
income by several hundied dollars. Because Husband has a surplus of over $800 each month,
Wife argues, he should be required to pay her the (75713 pea month she needs to make ends
meet.O

Wife cites Miller v. Miller, No. M20020273:COA-R3-CV, 2003WL 22938950(Tenn.
Ct. App. Dec. 10, 2003) to suppot her argument tha she should receive alimony in futuro in
light of her age and her inability to be rehabilitated. In Miller, the parties had been married to
each other twice, the secondtime for aboutten years. They divorced the second time when the
wife was sixty-four years old and the husand was age fifty-seven. Both had worked during the
marriage, butin 1999the parties had agreed tha the wife would retire at age sixty-two. When
the parties separated about two years after tha, the husand was still earning a salary of about
$50000 pe year, while the wife received only socia security benefits of $573pe month. The
wife suffered from various illnesses, induding a failed stomach stapling, pancredtitis,
hypotyroidism, and irritable bowel syndrome. The trial court deermined tha the wife was
incapable of economic rehabilitation because of her age and her physcal condition and awarded
her $700per month in alimony in futuro. The husband appedled, claiming tha the wife did not
need pamanent alimony because her expenses were low and because of the statutory preference
for rehabilitative alimony. The appdlate court affirmed the trial coutt@ award of permanent
alimony, stating:

[W]e condude tha the evidence does not prepondeate againg the trial court@
finding. To find othewise, we would have to turn a blind eye to the redlities of
the modean workplace in order to find tha a sixty-four year old woman who is
not in the best of health, and who possesses limited skills, would be able to re-
enter the workforce after an absence of a number of years, and obtain a job tha
pays he aliving wage Unde the circumstances present in this case, we agree
with thetrial court tha thewifeis not capable of rehabilitation.

|d. at *4. TheMiller court also relied onthetrial court@ oroad discretion to determine whether
spousl suppot is needed and, if 0, its nature, amountand durationGand noted its reluctance to
second-guess such decisions.  1d. at *5. Wife argues tha the andysis in Miller applies in the
ingant case.



In respong, Husband argues tha it is undisputed tha he and Wife have not lived as a
married couple since 1996, and tha the trial court was correct in treating this as a ten-year
marriage He contends tha Wife has had since 1996 (when she was fifty-five years old) through
the dae of the divorce to improve her finandal condition by seeking gainful employment, but
she has made no effort to do so. Hushand notes that there was no competent medical testimony
suppoting Wife® contention tha she could not work, only her testimony. He argues that the
evidence suppots thetrial court@® condusion tha his physcal challenges exceed those of Wife
in tha his disability has been formally recognized, as well as thetrial court® condusion that his
ability to pay is hindaed by the fact tha heison afixed income with no means of increasing his
wealth. Thus Husband asserts, since Wife has the ability to improve her situaion, but he does
not, heis actudly the disadvantaged spous, not Wife. Theefore, Hushand argues, Wife is not
entitled to alimony in futuro.

At the outset, we rgject Wife@ contention that thetrial court erred in consdering this to
be a marriage of ten years, and not eighteen. Since 1996, the parties operated unde the terms of
the MDA, with no discussion of recondliation. It is appaent that the only reason the parties did
not obtain an absolute divorce at tha time was because Wife would no longe be entitled to
receive Hushand® military medical benefits. Under these circumstances, we find that the trial
court was correct in treating this as a ten-year marriage.  Courts have consdered marriages of
five, seven, and eight years to be of relatively GhortOduration. Batson v. Batson, 769 S.W.2d
849,85960 (Tenn. Ct. App. 1988 (five years); Derryberry v. Derryberry, No. 03A01-9801-CV-
00023,1999 WL 486863 at *4-*5 (Tenn. Ct. App. July 13, 1999) (seven years); Spencer V.
Spencer, No. 01-A-019109G/00328,1992 WL 247641,at *3 (Tenn. Ct. App. Oct. 2, 1992)
(eightyears). Thoughthis was a ten-year marriage, the parties were of mature years when they
married, and the marriage cannotbe conddered to be of exceptiondly longduration.

Next we address Wife® assertion tha her inability to work, coupled with thetrial court@
finding that rehabilitation was not feasible, meanstha she should have been awarded aimonyin
futuro ingead of trandtiond aimony. While thetrial court in fact conduded tha rehabilitation
for Wife was notfeasible, it is clear that thetria court smply did not buy Wife® claim tha her
physca condition precludes her from any gainful employment. Wife® claims regarding her
physca condition were based only on her testimony, without corroborating medical or other
evidence. Therefore, the tria court@ rgjection of this contention was an implicit finding that
Wife@ testimony on this issuewas not credible. In the absence of clear and convindng evidence
to the contrary, we mug defer to thetrial count@ assessment of the witnessesQcredibility. Smith,
93 SW.3d at 875 Unde these circumstances, we cannot condudetha the trial court erred in
finding tha Wife had the physcal ability to earn additiond income.

The statutory factors implicated in this argument are (1) therelative earning capecity and
resources of both parties, (2) the duration of the marriage (3) the age of the paties, (4) the
physca condiion of the parties, and (5) the extent to which it would be undesirable for a party
to seek employment outside the home because such party is the cusodian of a minor child of the
marriage T.C.A. 8 36-5-101d)(1)(i), (iii), (iv), (v), and (vi) (Supp 2009. Theevidence at tria
showed tha, with respect to earning capacity, Wife has the greater earning capacity because
Husband is disabled and cannot work, whereas Wife is able to earn at least some extra income.
Husbhand has greater resources, however, because he receives military retirement and other



benefits. Thetrial court consdered this to be a ten-year marriage, and the partiesOages are about
the same, both sixty-three years old at the time of trial. Althoughboth suffer from various
physca ailments, Husband® disability has been formally recognized. Therefore, this factor
weighsagang requiring Husband to pay Wife permanent alimony. Asto thefind factor, Wife(3
status as Matthew@ caretaker makes it more difficult for her to seek full-time employment
outside the home. However, Matthew will be amog seventeen years old by the time the
trangtiond aimony payments cease. Additiondly, the trial court found tha, even with
Matthew® Qextraordinary condition, [Wife] does not have to tend to him any more than any
othe parent.O

The ingant case presents an unfortunae situaion because both parties are approaching
the age of retirement, but nether has accumulated significant wealth. The parties married when
they were both forty-four years old, and both presumably were self-sufficient at tha time.
Before and during the marriage, Husband continued his career in the military and ultimately
earned the right to his retirement benefits in 1992 after twenty years of active duty service.
During the marriage, Husband was the sole finandial suppot for Wife and Matthew, except for a
time when Wife cleaned houses for income. After the separation in 1996,Husbhand continued to
suppot Matthew and gave Wife money to pay the marital debt. For three years, Wife kept
children in her home to supplement her income, but she then stoppead working and chose to live
solely on the suppot payments she received from Husband and Matthev@ sodal security
benefits. Thetria court rejected Wife@ request to require Husband to suppott her permanently,
remarking tha their marriage of ten years Qloes not make [Husband] responsble for [Wife@)]
suppot untl the day she dies.O Giving due deference to the trial court@ broad discretion on
issues related to spousl suppot, we cannot condude that the trial court erred in deciding to
award trangtiond alimony for two years rather than alimony in futuro.

Although Wife compares her situaion to tha of the disadvantaged wife in Miller v.
Miller, supra, there are subgantial differences. In Miller, there was great disparity in the partiesO
relative ability to bring in income, as the husband earned about $50000 per year, about Geven
times as muchQas the wife@ $6 876 per year in Sodal Security bendfits. TheMiller court noted
tha the husand was fifty-seven years old and could Gontinue to work and generate a good
income for a number of years.O The court aso contrasted the patiesOlifestyles, obgerving that
the husand Qives in a three-bedroom hous while she is in a onebedroom govenment-
subddized apatment.O Furthermore, the appdlate court in Miller was reviewing a grant of
alimony in futuro, and affirmed in light of the deference that is dueto thetrial court@ decision
on such issues. Thus the holding in Miller does not compd an award of alimony in futuro to
Wife unde the circumstances of this case.

All other issuesraised in this appedl are pretermitted.

The decision of thetria court is affirmed. Cods on appeal are to betaxed to Appdlant
Christine Eltriede Ricketts and her surety, for which execution may issue, if necessary.



HOLLY M. KIRBY, JUDGE



