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Sevier County Bank (Qhe BankQ entered into a referral agreement with First USA Merchant
Services, Inc. ((First USAQ which provided tha the Bank, for a fee, would refer its merchant
cugomers to First USA for credit card processing services. The Bank filed this lawsuit over 7_
years later aganst First USAG successor, Paymentech LP, and others. The Bank claimed tha
Paymentech breached the referral agreement and committed varioustortiousacts when it began
diverting the Bank@ cugomers to another bank located in Sevier County. The referra
agreement contained a forum selection clause stating that any claims relating to or arising from
the agreement would be broughtin Dalas, Texas. All the defendants filed motionsto dismiss
pursuant to the forum selection clause. The Tria Court determined tha the forum selection
clause was valid and the lawsuit should have been filed in Dallas, Texas. Accordingly, the Tria
Court dismissed thelawsuit withoutprejudice. The Bank appedls, and we affirm.
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OPINION

Bacdkground

The primary issue on appedl is whether the Trial Court correctly dismissed the
Bank® complaint without prejudice pursuant to a forum selection clause. On Octobe 1, 1994,
the Bank and First USA entered into a Referral Agreement (the QAgreementQ) which provided
for the referral of the Bank@ merchant customers to First USA for credit card processing
services. The Bank, in turn, would receive a fee for referring its merchant cusomers to First
USA. The Bank clamed tha durnng negotiations of the Agreement, it was represented to the
Bank that, among other things (1) the Bank would be the sole and exclugve bank in Sevier
County which could make referrals to First USA; (2) First USA would process credit cards for
the Bank@® merchants only when they were referred from the Bank and for which the Bank
would receive the agreed uponfee; and (3) First USA would not directly solicit the busness of
any merchant referred by the Bank.

In June of 2002, the Bank filed this lawsuit agang Paymentech Merchant
Services, Inc., formerly known as First USA. TheBank later amended its complaint. The Bank
also sued various other Paymentech entities induding Paymentech, Inc., Paymentech, LP, and
Paymentech, LLC (collectively referred to as GPaymentechQunless stated otherwise). The Bank
aso sued Prism Processing Services, Inc., and two Paymentech employees, Katherine Oakes
(GDakes)) and Mary Jane Ownby (G@wnbyQ. In the complaint, as later amended, the Bank sued
Paymentech for breach of contract, breach of implied confract, unjug enrichment,
misrepresentation, interference with busness relationsiips and induement of breach of
contract. The Bank sued Oakes for misrepresentation and fraud, and the Bank sued both Oakes
and Ownby for interference with busness relationsand induement of breach of contract.

In its amended complaint, the Bank claimed tha Paymentech contacted the
Bank®@ merchant cusomers and advised them to enter into a new credit and processing
agreement with Paymentech, which had the effect of eliminaing the compensation duethe Bank
unde the Agreement. The Bank claimed tha Paymentech ceased making payments pursuant to
the Agreement in late 2000 or early 2001. The Bank also clamed tha Oakes, on behdf of
Paymentech, mailed letters which contained false and disparaging remarks about the Bank and
which interfered with the Bank® current and prospective busness relationships  The Bank also
asserted that Paymentech forged the signaure of the Bank@® Vice President to variousguaanties
wherein the Bank suppogdly guaanteed payments on the credit cards of various cusomers.
Findly, the Bank claimed tha Paymentech entered into asimilar referral agreement with another
bank located in Sevier County and began diverting the Bank@ merchant customers to that other
bank.

As pertinent to this appeal, the Agreement provides:

A. Govening Law: Place of Performance. This
Agreement shdl be condrued in accordance with the laws of the
State of Texas. This Agreement has been accepted in and shdl be
paformable in Dallas, Dalas County, Texas. Any action,




proceeding or litigaion relating to or arising from this Agreement
shdl bebroughtin Dallas County, Texas.

* k% *

F. Assignment. Neither paty hereto may assign this
Agreement without the prior written consent of the other party,
which congent shdl notbeunreasonable (sic) withhdd.

Paymentech LP, Oakes, and Ownby filed motionsto dismiss, claiming the forum
selection clause in the Agreement should be given effect and the case dismissed without
prejudice to therefiling of the complaint in Dallas County, Texas. Paymentech Inc., also filed a
motion to dismiss, claiming it was not a party to the Agreement and had no relationship with the
Bank. Alternaively, Paymentech Inc., asserted tha thelawsuit should be dismissed based on the
forum selection clause.

In respong to the motionsto dismiss, the Bank filed the affidavit of its President,
Ross Barnes Summitt, 11 ((BummittQ). According to Summitt, based on the number of witnesses
located in Tennesseg, it would cog the Bank tens of thousnds of dollars to trangort the
witnesses to Dallas for a trial and provide ther hotel accommodaions etc. Summitt indicated
the Bank would call as witnesses various merchants which had switched credit card processing
agreements as well as witnesses from the competitor bank.

Summitt acknowedged in his affidavit tha the Agreement was entered into in
Octobe of 1994, and the last payment pursuant to the Agreement was received over Six years
later, in December of 2000. Summitt added tha the Agreement suppasedly was terminaed in
June of 2001. Notwithganding the significant lapse of time beween the signing of the
Agreement and when the problems started, Summitt neverthdess stated tha he now bdieves that
many of the representationsmade to the Bank at the time the Agreement was entered into were
false. Summitt added tha had he known First USA/Paymentech had no intention of keeping its
promises, hewould not have agreed to theforum selection clause.

Oakes also filed an affidavit. Oakes stated tha the negotiations for the
Agreement took place between the Bank in Tennessee and employees of First USA located in
Dallas, Texas. After the Agreement was executed, all decisions by First USA/Paymentech
regarding the Agreement would have been madein Dallas, Texas. Oakes addd:

All Payments made by Paymentech to Sevier County Bank
would have originaed in Dallas Texas.E The magority of
doauments related to the Referral Agreement between Paymentech
and Sevier County Bank are located in Dallas, Texas. Theamount
of doaments relating to the Referral Agreement hdd by
Paymentech employees in Sevier County is extremely limited.E
All origind individud Merchant Services Agreements executed
between Paymentech and individud merchants referred to it by
Sevier County Bank are located in Dallas, Texas.



Following a hearing on the motionsto dismiss and in reliance on the Agreement®
forum selection clause, the Trial Court entered a detailed order granting the motionsto dismiss,
without prgjudice. The Trial Court began by citing our Supreme Court@ opinion in Dyersburg
Machine Works, Inc. v. Rentenbadh Engineering Co., 650 SW.2d 378 (Tenn. 1983. In
Dyersburg, the Court determined tha a forum selection clause should be enforced unless the
paty opposng its enforcement demonstrates tha it would be unfair or inequitable to do so. 1d.
at 380. The Court also set forth four factors to be consdered in determining whether to enforce a
forum selection clause. |d. After reviewing these factors, the Tria Court conduded tha the
forum selection clause should beenforced. Accordingto theTria Court:

In this case the Plaintiff is a bank. One can hardly arguetha a
bank is not a sophisticated busness entity. There has been no
allegaion of fraud, duress, misrepresentation, abuse of econonic
power, overreaching, or unconstionable actionsby any Defendant
in theformation of the contract.

While it has been argueal tha the Plaintiff cannot secure effective
relief in Texas dueto the fact tha the two individud Defendants
are Tennessee resdents, the alegaions agang the individud
Defendants are based on ther actions on bendf of the corporate
Defendants. Therefore, thar acts are imputed to the corporate
Defendants by respondet superior. Any judgment agand an
individud Defendant in the Texas court could be enforced by levy
or garnishment in Tennessee, unde the full faith and credit clause
of the United States Conditution. The State of Texas would be
subdantialy less convenient for the Plaintiff and more convenient
for the Defendant Paymentech, since it has an office in Dallas,
Texas.E

[1]t appears tha this was an arm@ length commercial transaction
between two busness entities represented by sophisticated officers,
who had access to competent legd coungl, and which entered into
the[Agreement] for ther mutud bendit. Theinduson of aforum
selection clause is a common practice in many contractud
relationships and the induson or excluson of the clause could
have been negotiated had the parties chosen to do so.

The Court finds that the forum selection clause is a reasonable
provison and that it is enforceable unde both Tennessee law
(where this suit is presently pending) and unde Texas law (which
Is the prope forum unde the forum selection clause). The Court
also notes tha Ms. Oakes and Ms. Ownby have specifically agreed
to submt themselves to the jurisdiction of the Texas Court.
Hence, any inconvenience for those Defendants is not a factor in
thislitigation. (emphasisin origind).



The Bank appedls raising variousissues. The Bank@® primary issueis its claim
tha the forum selection clause should not have been enforced pursuant to applicable Tennessee
law. TheBank also claims theforum selection clause should not have been enforced because the
Agreement was entered into fraudulently. Findly, the Bank claims tha the provison in the
Agreement requiring assignments to be agreed to and in writing bas any or al of the
Paymentech entities from asserting the forum selection clause as a basis for dismissal of the
complaint.

Discussion

We begin with our Supreme Court® decision in Dyersburg Machine Works, Inc.
v. Rentenbad Engineering Co., 650 SW.2d 378 (Tenn. 1983) The Dyersburg Court had the
following to say aboutthe enforcement of forum selection clauses:

[T]he more recent decisions hold tha the validity or invdidity of
such forum selection clauses depends upon whether they are fair
and reasonable in light of al the surroundng circumstances
attending thear origin and application. The Bremen v. Zapat Off-
Shoe Co., 407 U.S. 1, 92 S.Ct. 1907, 32 L.Ed.2d 513 (1972)
Krenge v. Penngilvania R. Co., 174 F.2d 556 (2d Cir. 1949;
Muller & Co. v. Swedish Am. Line Limited, 224 F.2d 806 (2d Cir.
1955) 56 A.L.R.2d 295; Gilbert, GChoice of Forum Clauses and
Internationd and Interstate Contracts,O 65 Ky. Law Joumd 1
(1976)

The Modd Choice of Forum Actl provides tha an
unselected court mug give effect to the choice of the parties and
refuse to entertain the action unless (1) the plaintiff cannot secure
effective relief in the othe state, for reasons other than dday in
bringing the action; (2) or the other state would be a subgantially
less convenient place for the trial of the action than this state; (3)
or the agreement as to the place of the action was obtained by
misrepresentation, duress, abuse of economic power, or othe
unongionale means; (4) or it would for some other reason be
unfair or unreasonéable to enforce the agreement.2

Section 80 of the Restatement (2d) of Conflict of Laws
(1971) provides:

Orhe parties agreement as to the place of the action cannot
oud a state of judicial jurisdiction, but such an agreement
will begiven effect unlessit is unfair or unreasonale.O

1 Not adopted in Tennessee.
2 The Model Choice of Forum Act, 1968.



Courts which recognize the validity of forum selection
clauses genagdly, neverthdess, have refused to enforce them
agang third parties who did not agree to the contract containing
such clause and are not paties to the agreement. Matthiessen v.
National Trailer Convoy, Inc., 294F. Supp 1132(D. Minn. 1968)
Zapp v. Davidson, 21 Tex. Civ. App. 566, 54 S.W. 366 (1899)
Showvs v. Jackson, 215Ala 256,110S0. 273 (19%).

We condude tha the courts of this state should give
congderation to the abovementionad factors and any others which
bear upon the fundanental fairness of enforcing such a forum
selection clause, and should enforce such a clause unless the party
opposng enforcement demondrates tha it would be unfair and
inequitable to do so.

Dyersburg, 650S.W.2d at 380 (footnotesin theorigind).

The first issue we will address is the Bank® argument that the forum selection
clause does not apply because the Agreement never was propely assigned in writing by First
USA to any of the Paymentech entities. As previoudy set forth, the Agreement states tha
neither party Gnay assign this Agreement without the prior written consent of the other party,
which congent shdl not be unreasonable (sic) withhdd.O It seems the Bank argues tha the
Paymentech entities are successors of First USA for purposes of beng held liable for breaching
the Agreement, but Paymentech is not a paty to the Agreement with regard to the forum
selection clause because the Bank never specifically agreed to any assignment. From therecord
before us it does not appear tha there was aformal assignment of the Agreement, but rather that
oneor more of the Paymentech entities are First USAG successor to the Agreement simply asthe
result of mergers and/or name changes.3

In Tennonita (Memphis), Inc. v. Cucos Inc, 1991 WL 66993 (Tenn. Ct. App.
May 2, 1991) the plaintiffs argued tha a forum selection clause was not applicable in tha case
because the lawsuit did not arise from development or license agreements signed by the parties.
Both of those agreements contained identical forum selection clauses. Id. a *2. While this
Court acknowledgad tha a subsequent takeover agreement which did not contain a forum
selection clause was a separate contract, we neverthdess concludel tha the takeover agreement
arose out of the development and license agreements which did contain the forum selection
clause. Therefore, the forum selection clauses were applicable. We aso pointed out that when
evaluaing a forum selection clause, a court should Qook to the basis for which damages are
soughtto determinethetype of action being broucght E. © 1991WL 66993,at *2 (citing Bland v.
Smith, 277S.W.2d 377 (Tenn. 1955).

In the present case, the gravamen of the Bank@ complaint is a breach of the
Agreement. The Bank clearly alleges a breach of the Agreement and tha there were severa
misrepresentations made in the negotiation process leading up to the signing of the Agreement.

3 We express no opinion on which of the several Paymentech entities sued under the Agreement are properly
bound by the Agreement. That is an issue better |eft to the Texas courts applying Texas law.



At thevery least, dl the Bank@ claims relate to or arise from the Agreement. Accordingly, we
declineto hold tha the forum selection clause contained within the Agreement is not applicable
to the Bank@ claims in this case. The Agreement either does or does not apply. The Bank
cannot be heard to clam tha only certain portions of the Agreement which are bendicial to its
case apply, butall othersdo nat.

Returning to the various factors set forth in Dyersburg, the Bank has not
established tha a Texas court cannotafford effective relief. The Bank claims tha a Texas court
cannotexercise jurisdiction over theindvidud defendants, but this postionis bdied by the fact
tha the two individud defendants have uneguivocally agreed to submt themselves to the
jurisdiction of the Texas courts. In addition, the State of Texas has a reasonable relation to this
litigation. Paymentech L.P. isalimited partnership with its prindpd place of busnessin Dallas,
Texas. Many of the petinent doauments are maintained by Paymentech at its Dallas facility.
Several witnesses are located in Dallas, etc. Suffice it to say, there are ample connestionsto
Texas for the courts of that state to exercise jurisdiction over these proceedings. Because the
individud defendants have agreed to submit themselves to the jurisdiction of the Texas courts,
thereis noimpediment to a Texas court exercising persond jurisdiction over al of the paties.

The second factor in Dyersburg, and the one mog heavily relied upon by the
Bank, is whether Qhe other state would be a substantialy less convenient place for the trial of
the action than this state.O Dyersburg, 650 S\W.2d at 380. In Sakco Ins Co. of America v.
Shawer, No. 01A01-9301-CH-00005,1994WL 481402 (Tenn. Ct. App. Sept. 7, 1999, no appl
perm. appel filed, we observed:

Enforcing a forum selection clause would be unreasonable
in circumstances where forcing the party to proceed in the selected
forum would serioudy impedeits ability to fully and fairly pursue
or defend the action. Sattle-First Nat| Bankv. Manges, 900F.2d
795,799 (5th Cir. 1990) General Elec. Co. v. Siempdkanp GmbH
& Co., 809 F. Supp 1306,1312(S.D. Ohio 19®8); Penng/lvania
Hous, Inc. v. Barrett, 760 F. Supp.439,444(M.D. Pa. 1991) A
paty resisting a forum selection clause mug show more than
inconvenience or annoyance such asincreased litigation expenses.
Carnival Cruise Lines, Inc. v. Stute, 499 U.S. 585, 59495, 111
S.Ct. 1522,152728 (1991) The Bremen v. Zapata Off-Shoe Co.,
407U.S. at 17-18;92 S.Ct. at 1917;Interamerican Trade Corp. V.
Conmpanhia Fabricadora de Pecas 973 F.2d 487,489-90 (6th Cir.
1992)

Mr. Shaver's argument contains two significant flaws.
First, the record contains no evidence concerning the expenses he
expected to incur in defending Safeco's suit in the State of
Washington or the difference between these expenses and the
expenses he would have incurred defending the suit in Tennessee.
Second, the fairness of a forum selection clause dependsuponthe
facts and circumstances surrounding ther origin and opeation.



Dyersburg Mach. Works, Inc. v. Rentenbadh Engg Co., 650
S.W.2d at 380. Parties chdlenging aforum selection clause cannot
rely on facts and circumstances tha were present or reasonably
foreseen when they signal the contract. See Interamerican Trade
Corp. v. Conpanhia Fabricadora de Pecas 973 F.2d at 489;
Calaneav. D & SMfg. Co., 510N.E.2d 21, 23(lll. App. Ct. 1982.

Shaer, 1994WI 481402 at *4 (emphasis added).

The Bank clams it would be an unreasonable expense for it to trangorn and
accommodae all of the potential Tennessee witnesses to a tria in Dallas, Texas. However, the
Bank fails to explain how the need for having witnesses present at atria in Dallas, Texas, could
be anything other than something tha was Qeasonably foreseen when [the Bank] signed the
contract.O If sophisticated parties, which the Bank certainly is, agree tha a court in Dallas,
Texas, is to be the propa forum to resolve an alleged breach of an agreement, it necessarily
follows that it was Qeasonably foreseenOtha if there was a breach of tha agreement, then costs
would be incurred in having nonTexas witnesses present at a tria in the selected forum. See
also Spél v. LaBelle, No. W200300821COA-R3-CV, 2004WL 892534 at *4 (Tenn. Ct. App.
Apr. 22, 2004)enforcing a forum selection clause contained in an arbitration agreement and
noting tha Qhe Plaintiff, a busnessman, knew tha Chicago would be a Gubgantialy less
convanientOplace when they entered into the arbitration agreement with a Chicago busness.Q).

It is also important to note that when evaluding the convenience of having a trial
in one state versus another state, we must ook to the convenience of al of the parties, not just
the plaintiff(s) or the defendant(s). Along this line, in Signal Capital Corp. v. Signal One, LLC,
No. E200000140COA-R3-CV, 2000WL 1281322 (Tenn. Ct. App. Sept. 7, 2000) perm. app.
denied Mar. 29, 2001 we stated:

The second exception [in Dyersburg] relates to the

convenience of having a tria in the other state as compared to

Tennessee. Theother state must be a subdantialy less convenient

place for the trial than Tennessee. The convenience is evauaed

from the perspective of al the paties, not jud the Plaintiffs. The

Plaintiffs arguetha many witnesses and all the business records of

Signd Capital and Signd One LLC are located in Chatanooga

Tennessee. However, the NationBanc's representatives involved

in this action are located in Texas and North Carolina All

correspondence regarding the business activities between the

paties was sent to North Carolina Therefore, busnessrecordsare

located in North Carolina as well as Tennessee. The record

contains no information regarding the difference in Plaintiffs

expenses for litigaing in Tennessee compared to litigaing in

North Carolina The Plaintiffs only argue that they may have to

take Gxpendve depositionsO There is no proof tha these

Gexpendve depostiongOwould not have occurred if the litigaion

was in Tennessee. The Plaintiffs have not shown a subgantial

inconvenience to al the paties.



Signal Capital Corp., 2000WL 1281322 at *4. See also Quist v. Empire Funding Corp., No. 98
C 8402,1999WL 982953(N.D. Ill. Oct. 22, 1999) stating that the "mere loss of live testimony
by non-party witnesses ordinarily does not conditute such seriousinconvenience so as to warrant
setting aside a freely negotiated forum selection clause," and noting parenthetically that "in the
event E witnesses are unable to travel to Texas for arbitration, such witnesses may be able to
offer either taped or live video testimony.").

The third factor in Dyersburg is whether Qhe agreement as to the place of the
action was obtained by misrepresentation, duress, abuse of economic power, or othe
unongionadle meansO Dyersburg, 650 S\W.2d at 380 (emphasis added). There has been no
evidence presented of any misrepresentation regarding the forum selection clause itself.
Summitt did state in his affidavit tha he now bdieves misrepresentations were made when the
Agreement was entered into and that had he known First USA had no intention of keeping its
promises, he would not have agreed to the forum selection clause. The aleged
misrepresentations Summitt refers to surround First USA/Paymentech@® obligaions pursuant to
the Agreement regarding thereferral of merchant cusomers, etc. Thealleged misrepresentations
do not pertain to the forum selection clause itself. We agan note the lapse of time beween the
time the Agreement was entered into and when problems unde the Agreement arose. We would
indeed be had pressed to condude there was sufficient evidence of a misrepresentation
regarding the forum selection clause itself based on Summitt@ condusory statement in his
affidavit to the effect that henow bdieves tha when the Agreement was entered into, it was First
USAGQ intent al along to breach that Agreement some six or more years later. See Lanb v.
Megaflight, Inc., 26 S\W.3d 627, 631 (Tenn. Ct. App. 2000Y(Plaintiffs have failed to present
any evidence indicating that the forum selection clause itself was procured by fraud,
misrepresentation, duress, or any other uncongionable means Plaintiffs are skilled busnessmen
who are well aware of theeffect of such aclause.Q.

After reviewing the factors set forth in Dyersburg, we conclude that the Tria
Court did not er when it condudel tha the forum selection clause contained within the
Agreement is enforceable unde Tennessee law. We do not bdieve the result would be any
different unde Texaslaw. In Phoenix Network Technologies (Europe Limited v. Neon Systems,
Inc., 177 SW.3d 605 (Tex. Ct. App. 2005)the Texas Court of Appeals ob%rved tha the Texas
Supreme Court had recently adopied a U.S. Supreme Court holding tha forum selection clauses
were prima fade valid. The Phoenix Court also conduded that previousTexas Court of Appeals
holdings which required a showing tha the agreed upon forum aso recognize the validity of
forum selection clauses was no longe avalid requirement. According to Phoenix:

[The test tha our state supreme court currently employs does not
have this threshold requirement, indead providing tha forum-
selection clauses are prima fade valid and will be enforced unless
the opponat makes a strong showing tha the forum-selection
clause should be set aside See Inre AlU Ins Co., 148 S\W.3d at
11314 (citing M/SBremen, 407U.S. at 15,92S.Ct. at 1916) Inre
Automated Collection Techs, Inc., 156 SW.3d at 559. Therefore,
unde current Texas Supreme Court precedent, appdlees did not



need to establish tha any jurisdiction within the U.K. recognized
thevalidity of forum-selection clauses generaly.

Phoenix, 177 SW.3d at 618. See also In re Automated Collection Technologies, Inc., 156
S.W.3d 557 (Tex. 2004(An Inre AlU Ins Co., [148 SW.3d 109 112 (Tex. 2004, we hdd tha
enforcement of forum-selections clauses is mandatory unless the party opposng enforcement
@learly show{s] tha enforcement would be unreasonale and unjug, or that the clause was
invdid for such reasons as fraud or overreaching.@). For the same reasons set forth when
discussing Tennessee law, we do not bdieve tha the Bank has made the requisite Gtrong
showing tha the forum-selection clause should be set asideQunde Texas law.

As noted above the Phoenix Court recognized tha there were several Texas
Court of Appeals holdingswhich required a showing tha the agreed uponforum also recognize
thevalidity of forum selection clauses, but this requirement was no longer valid in light of more
recent Texas Supreme Court decisons One of the cases which applied this no longe valid
requirement was Accelerated Christian Education, Inc. v. Orade Corp., 925SW.2d 66 (Tex. Ct.
App. 1996) AlthoughAccelerated Christian is not valid for tha particular point, tha case has
been favorably cited for its discussion of Qransaction participants.O According to Accelerated
Christian:

In federal court, forum selection clauses have been applied
to nonggnaories to a contract who are Qransaction participants.O
Se, eq., Brodk, 740 F. Supp. a 431; Clinton v. Jange, 583 F.
Supp. 284,290 (N.D. Ill. 1984) A valid forum selection clause
applies to al transaction participants. See Brock, 740 F. Supp at
43031E

The paties cite no Texas cases tha directly address the
issue of whether a forum selection clause can apply to one who
was not a signaory to the contract. Nor has our research revea ed
any Texas cases on point.

We agree with thefedera court tha avalid forum selection
clause govans al transaction paticipants, regardless of whether
the paticipants were actud signaories to the contract. By
transaction paticipant, we mean an employee of one of the
contracting paties who is individudly named by anothe
contracting party in a suit arising out of the contract containing the
forum selection clause. To hold othewise would alow a
nonsgnaory employes, who was a transaction participant, to
defeat his company's agreed-to forum by refusng to be boundby
the employe’s contract. This cannot be We condude the tria
court may apply a valid forum selection clause to all transaction
paticipants. To condude othewise would enable a paty to
bypeass a valid forum selection clause by naming in its pdition a



closely-related party who was not a party to the contract. See Lu,
14 Cd. Rptr.2d at 908 E

Accelerated Christian, 925 S.W.2d at 75 (footnates omitted). See also Titan Indemnity Co. v.
Hood 895 So. 2d 138, 14849 (Miss. 2004 adoping transaction participant theory advanced by
Accelerated Christian as the Game standadOto Gupply in the undelying case.Q; Maneti-
Farrow, Inc. v. Gucci America, Inc., 858 F.2d 509, 514 n.5 (9™ Cir. 1988 (GDA] a range of
transaction participants, parties and non-paties, should bendit from and be subject to forum
selection clausesOE  We agree with the district court tha the alleged condud of the non-parties
Is so closly related to the contractud relationship tha the forum selection clause applies to all
defendants. (quoing Clinton v. Jange, 583 F. Supp 284, 290 (N.D. 111.1984); Ex parte
Promoc Sevs., Inc., 884 S0. 2d 827, 834 (Ala 20().

We agree with the rationde of the above decisions and adopt the transaction
paticipant theory with respect to the Bank® claims againg Oakes and Ownby individudly.
Oakes and Ownby are employees of oneof the contracting parties who is individudly named by
anothe contracting paty in a suit arising out of the contract containing the forum selection
claue.O Accelerated Christian, 925 SW.2d a 75. Accordingly, the Bank cannot prevent
enforcement of the forum selection clause by other paties to the Agreement by naming these
two individuds as additiond defendants.

Conclusion
The judgnent of the Trial Court is affirmed, and this cause is remande to the

Tria Court for collection of the cogs bdow. Cods on apped are taxed to the Appdlant, Sevier
County Bank, and its surety.

D. MICHAEL SWINEY, JUDGE



