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WiLLiaM C. KocH, Jr., P.J., M.S., concurring.

When read together, 42 U.S.C.A. § 1396p(b)(4)(B) (West 2003) and Tenn. Code Ann. §
71-5-116(c) (2004) plainly permit the State of Tennessee to recover correctly paid medical
assistance benefits from the estate of a recipient’s surviving spouse. However, I concur with the
court’s conclusion that the property from which these benefits can be recovered is limited to
property owned by the recipient at the time of his or her death that passed to the surviving spouse
“through joint tenancy, tenancy in common, survivorship, life estate, living trust, or other
arrangement.”

The parties have stipulated that Mr. and Mrs. Smith sold their home in May 1999 and
placed the proceeds in various joint accounts. They have also stipulated that Mrs. Smith had
lawfully transferred her interest in all but approximately $2,000 of the these assets to Mr. Smith
before she died. Based on this stipulation, the bulk of the assets once jointly owned by Mr. and
Mrs. Smith are no longer subject to the State’s recovery claim because Mrs. Smith did not own
an interest in them when she died.
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