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TIMOTHY ALEXANDER STRAIT v. LOUISE DAVENPORT STRAIT

Appeal from the Chancery Court for Hamilton County
No.94-75173 Howell N. Peoples, Chancellor

No. E200502382COA-R3-CV - FILED NOVEMBER 29, 2006

In this pod-divorce case, Timothy Alexande Strait ((Husband® appedls (1) the trial count
denia of his petition to terminae his aimony in futuro obligaion to his former wife, Louise
Davenpott Strait (QVifeQ, and (2) the tria cout®@ judgment awarding Wife an aimony
arrearage of $22750. Wife raises a separate issue chalenging the trial coutt@ denial of her
request for suit fees. As modified, thetrial cout@judgment is affirmed.

Tenn. R. App. P. 3 Appeal asof Right; Judgment of the Chancery Court
Affirmed asModified; Case Remanded

CHARLES D. SUSANO, JR., J., ddivered the opinion of the count, in which HERSCHEL P. FRANKS,
P.J., and SHARON G. LEE, J., joined.

Marvin Berke, Andrew L. Berke, Chatanooga Tennessee, for the appdlant, Timothy Alexande
Strait.

Roge W. Dickson, Lesh M. Gerbitz, Chatanooga Tennessee, for the appdlee, Louise
Davenpott Strait.

OPINION
l.

Husband and Wife were divorced on May 5, 1995. Thejudgment of divorce incorporated
the partiesOagreement. As pertinent to the issues on this appedl, the judgnent provides that
Husband would pay Wife alimony in futuro in the following monthly ingallments. $5500from
Augug 15, 1995 untl July 15, 1997; $4 500 from Augug 15, 1997 until July 15, 1999; and
$3,250from Augug 15, 1999 urtil Wife@ remarriage or desth.



On March 22, 2005, Husband, invoking the provisionsof T.C.A. & 36-5-121()(2)(B),1
filed a petition asking the trial court to terminae his alimony in futuro obligation, or in the
alterndive, to decrease the amount of his ordered alimony. Husbhand® petition specifically
states:

[Wife] has had a third paty living in her home for a period of time
bdieved to be in excess of two (2) years. Pursuant to Tennessee Code
Annotated & [36-5-121()(2)(B)], arebuttal [sic] presumptionis raised that
(A) the third party is contributing to the suppot of the alimony recipient,
thus theaimony recipient does not need the amount of suppot previoudy
awarded or (B) the third person is receiving suppot from the aimony
recipient, thus the recipient does not need the amount of aimony
previoudy awarded. In either circumstance, Tennessee Code Annotated o
[36-5-121()(2)(B)] provides tha the court can suspend al or pat of the
previoudy ordered alimony payments.

In her answer filed April 6, 2005, Wife admitted the allegaions of the first sentence of
the abovequoted paragraph, i.e., tha shehad a third party livingin her home for over two years.
However, she denied tha Husband was entitled to therelief sought Wife asked tha Husband be
hdd in contempt because he had unilaterally stoppel paying alimony on Januay 1, 20052 She
requested that the court deny Husband® petition and order him to pay al dimony due plus
interest, aswell as her legd expenses and cods.

The trial court conduded a hearing a which Husband, Wife, and the Qhird party,0
Dondd Yokdey, testified. Following the hearing, thetria court entered an order on September
13, 2005, dismissing Hudand® petition in toto and ordering him to pay Wife an aimony
arrearagein theamountof $22,750.

Thefind orde incorporates the following findings of fact and conclusons of law made
by thetria court from the bench at the condusion of the hearing:

Once alimony in futuro has been ordered, it can be changed uponshowing
a change of circumstances. The burden is on the paty who alleges a
changeof circumstances to prove by a prepondeance of the evidence such
achange Inthepresent case tha burden isupon[Hushand].

According to the evidence subnitted, and tha@ wha the Court has to
decidethe case on, [Hushand@ income in 2005is approximately the same
as it was at the time of the divorce in 1995 about $380000 a year.
[Wife@] assets and her income are approximately the same as they werein
1995. So basically there is no significant change of circumstances in
either hisincome or her assets and income.

1 The petition referred to the statute by its then-designation, T.C.A. & 36-5-101(a)(3). The numbering of the
statute was changed effective July 1, 2005, in advance of the trial of this matter on August 29, 2005. We will refer
to the new section number throughout this opinion.

2 Husband resumed his alimony payments in August, 2005, just before the trial of this matter began.



Thereisaso an alegaion tha aimony should be modified or terminated
based upon Tennessee Code Annotated [36-5-121()(2)(B)]. That has to
do with a paty who receives aimony either living with or having
someonelive with them. The statute states that unde such circumstances
a rebuttable presumption is raised either: (1) tha this third person is
contributing to the suppot of the alimony recipient and that the alimony
recipient therefore does not need the continuing alimony suppot; or (2)
tha the third person is receiving suppot from the alimony recipient and
thealimony recipient therefore does not need continuing alimony suppot.

At the time this petition was filed in March 2005 and for three years
preceding the filing of this petition, Dondd Y okeley lived with [Wife].
During this period of time Mr. Yokdey had various temporary jobs and
according to the evidence earned approximately a thousnd dollars or so a
year. He received food stamps during this time. [Wife] pad some
medical and dental expenses for him. She purchased some clothing for
him. She made some small gifts to him and to his children. She pad for
several tripsthey made togeher. In June2005she pad his first month@
rent for his separate apartment.

The evidence is tha in the last two months he has lived at tha apartment
approximately 10 to 15 days a month each month. The Court findsthat
Mr. Yokdey has also assisted [Wife] at times when she had injuries or
sickness. There is, however, no evidence that he has contributed to her
finandal suppot. In fact, it@ fairly appaent that he doesn® have the
wherewithd to make finanda contributions

The Court findstha Mr. Yokdey nolonge lives with [Wife] at al times.
Even when he did, the evidence is that she didn® contribute subgantially
to his suppot, butto the extent tha she did the expenditures for him were
not of large amouns. The evidence establishes tha if the aimony
payments cease [Wife] will be required to dissipate her separate property
tha she had prior to the marriage and the propeaty sherecelved as part of
her division of the marital assets.

The Court therefore findstha the statutory presumptionis rebutted by the
evidence and the pdition to terminae aimony should be dismissed.
[Husband] will berequired to pay the arrearage of alimony in the amount
of $22,750and thecog of thiscause. . . .

.
Husband raises thefollowing issue, taken verbaim from his brief:

Whether the trial court erred in refusng to suspend alimony despite
[Wife@] cohabitation and suppott of athird party, aswell as her failure to



[present] any proof to overcome the statutory presumption of a sugpenson
of theaimony in futuro.

He asks us to reverse thetrial cournt@ judgmrent dismissing his petition. He further requests that
we Gugpend al aimony completely, and order [Wife] to reimburse [him] for dimony pad to her
since thefiling of the pition.O

As we understand Husband® brief, he seeks the following relief: first, that we sugpend
his alimony obligation for al payments duefrom and after thefiling of his petition; and second,
tha we orde Wife to reimburse him for all payments made by him Gince the filing of the
petition.O

This case involves the interpretation and application of T.C.A. & 36-5-121()(2)(B):

(B) In al cases where a person is receiving alimony in futuro and the
alimony recipient lives with a third person, a rebuttable presumption is
raised that:

(i) Thethird person is contributing to the suppott of the alimony recipient
and the alimony recipient does not need the amount of suppot previoudy
awarded, and the court should sugpend al or pat of the aimony
obligation of theformer spous.

(ii) The third person is receiving suppot from the alimony recipient and
the alimony recipient does not need the amount of alimony previoudy
awarded and the court should suspend all or part of thealimony obligation
of theformer spous.

Given theissues raised by Hushand, we mug decidewhether this statute as applied to the facts of
this case warrants the sugpension, in whole or in pat, of Husband® aimony obligaion to Wife
from and after the date of filing of Husband® origind petition or for any lesser period of time
tha ensued after thefiling of the petition.

Wiferaises aseparateissue Shecontendsthat thetrial court erred in denying her request
tha Husband pay he attorney@@ fees assodated with her defense of his petition.

Our review of thetrial court@ findingsof fact is de novo uponthe record, accompanied
by a presumption of correctness, a presumption we mug honorunless the prepondeance of the
evidenceis againg thoe findings Tenn.R. App.P. 13(d); Union Carbide Corp. v. Huddleston,
854 S\W.2d 87,91 (Tenn. 1993) There is no presumption of correctness as to the trial count®
condusonsof law. Campbell v. Florida Steel Corp., 919S.W.2d 26, 35 (Tenn. 1996.

V.



Dondd Yokdey worked as a forklift driver in Wingon Salem, North Caroling, prior to
thetime he met Wife and began arelationship with her in 2001. In 2002,Mr. Yokdey quit his
job and moved into Wife@® home in Chatanooga He lived with Wife untl Jung 2005,when he
obtained a full-time job and moved into his own apartment. Up until that time, Mr. Yokdey did
odd jobsthroughtemporary agendes and earned approximately $1,000 per year in each of the
years of 2002,2003,and 2004. He also used money from a 401() plan as a source of income,
withdrawing over $10000from the accountfor some of his expenses over the same years.

According to Mr. Yokdey, Wife pad for the home expenses and utilities during thetime
tha helived with her. He hdped aroundthe house by reparing thingstha needed to be fixed
and aso hdped Wife when she was recovering from various surgeries. Mr. Yokdey testified
tha hereceived food stamps and paid for his own groceries with this assistance. He used Wife@
address as his own when applying for food stamps. Wife boughthis food to the extent that he
was unéable to satisfy his needs with the food stamps  Mr. Yokdey stated tha Wife bought a
Dodge van in 2004, and put the title in his name; however, he explained tha the van was
rasically hers.O He said that he pad for his own gas. Wife also purchased clothing for Mr.
Yokdey, induding asuit, sport coas, pants, shirts, and T-shirts.

Mr. Yokdey aso admitted tha Wife pad approximately $3,000 for an opeaation he
undewent and approximately $600for a dental bill heincurred. Shewould also give him money
here and there.O In 2003, he received a check from her in the amountof $1,000, but he did not
recall the pumpos. He also received severa checks from he for about $400to $60Q Wife
would also give money to Mr. Y okdey@ children. Over theyears, shehastaken Mr. Yokdey on
several tripsto Californiaand Florida Shepad for al of theairfare, hotel, and food expenses.

Since moving out of Wife® home and getting his own apartment, Mr. Yokdey has
continued to spend the night at Wife® hous on multiple occasions He testified that he has
spent approximately 10to 15 days per month at his own apartment and that heplansto stay at his
place mog of the time from this point on. Mr. Yokdey admitted tha Wife pad his rent for the
first month.

Wife@ testimony was similar to that of Mr. Yokdey®. She confirmed that Mr. Y okdey
lived with her for several years until he moved out in June 2005. According to Wife, Mr.
Y okdey fixed thingsaroundthe house and worked in theyard. He also hdped he when shehad
varioussurgical procedures. Wife explained tha she and Mr. Yokdey intend to live separately
from this point on because they need ther own space, althoughhe ill spends weekends with
her.

Wife described Mr. Yokdey as a Qow maintenanceOman, who did not demand much
when it came to food and clothing. Sheverified tha she boughtsome of his groceries, while he
pad for the rest with food stamps She aso bought him variousitems of clothing on sale. In
addition, she stated tha she gave Mr. Yokdey various sums of money over the last few years,
but she stated tha the money she gave him came from her own dividends not from aimony.
She admitted that she wrote checks for $1000r $200 to Mr. Y okdey@ children for birthday and
Christmas gifts.



Wife also admitted that she has taken Mr. Yokdey on severa tripsand tha she boughta
van and put it in his name. She stated tha he pad for his own gas, unless he was running
errandsfor her, in which event she would pay for the gas. Wife acknowedged tha she pad
$3,000to oneof his dodors for a surgery he undewent. She pad another dodor related to this
surgery but could notrecall theamount Wife aso paid Mr. Yokdey@ first month of rent in the
amountof $395 but she stated that Mr. Y okdey reimbursed her.

In addition to testifying about the living arrangament with Mr. Yokdey, Wife also
testified generally about her assets.  She owns a townhou® for which she pad $315000. She
has no mortgage but she does pay utilities. Sheaso ownsa 1997HondaAccord. Shehas stocks
with a market value of $1,06428838. She receives dividends from these stocks, and she
recently sold $22000 worth of SunTrug bank stock because she needed extra money. Wife
testified tha she does not want to keep liquidaing her stock holdings In 2004, she received
$16000 from the dissolution of her fathe® trugt. She still receives $1,800 quaterly from her
great grandmother@ trugt.  She recently received $8,000 from selling Cousns Propaties stock.
She maintainsan IRA accountworth approximately $107000. She has a savingsaccountwith a
minimal bdance. Wife gave $5,0000r $6,000to charitiesin 2004. Wife explained tha Hushand
has not pad her alimony from Januay throughJuly, 2005, causng her to have many overdrafts
on her bank account She confirmed that Husband resumed his alimony payments in Augus,
2005.

Based upon this evidence, the tria court foundtha Mr. Yokdey no longe lived with
Wife, and even when hedid, Wife did not contribute subgantialy to his suppot. Thetria court
also deermined that Wife will be required to dissipae he separate and marital propety if the
alimony in futuro payments cease. Findly, the trial court conduded tha Wife rebutted the
statutory presumption tha she no longe needs the suppot previousy awarded. We mug
determinewhether the evidence prepondeates agang these findings



V.
A.

Husband contendstha Wife lived with and suppoted Mr. Y okdey within the meaning of
T.CA. o 365-121¢)(2)(B). Hushand aso asserts tha Wife failed to rebut the statutory
presumption that she does not need the amount of alimony previoudy awarded. Therefore, he
argues tha thetria court erred in failing to completely sugpend his aimony in futuro obligaion
and in ordering him to pay an alimony arrearage.

B.

In Tennessee, there is a rebuttable presumption that a recipient of aimony in futuro no
longe needs aimony when he or she resides with a third paty. T.C.A. & 36-5-121§)(2)(B);
Wright v. Quillen, 83 SW.3d 768 775 (Tenn. Ct. App. 2009. The purpos undelying this
statute is to provide an aternaive method of proof when the changed circumstance is the
cohabitation of the alimony recipient with a third person. Wright, 83 SW.3d at 775; Azbill v.
Azbill, 661 SW.2d 682, 686 (Tenn. Ct. App. 1983) However, cohaitation does not
automatically end theright of the recipient to receive alimony. Wright, 83 SW.3d at 775; Isbell
v. Isbell, 816 SW.2d 735,738(Tenn.1991) Rather, such aliving arrangement shifts the burden
of proof to therecipient to show a continued need for the alimony previoudy awarded. Wright,
83S.W.3dat 775 Azbill, 661S.W.2d at 686

In two recent decisions Woodall v. Woodall, No. M200302046 COA-R3-CV, 2004 WL
2345814(Tenn. Ct. App. M.S, filed Oct. 15, 2004), and Evans v. Evans, No. M200202947
COA-R3-CV, 2004 WL 1882586(Tenn. Ct. App. M.S,, filed Aug. 23, 2004) this Court faced
factud scenaios involving living arrangements with a third paty tha ceased shortly after a
petition to modify aimony was filed. In Woodall, the wife lived with another man for severa
months but moved out shortly after the husand filed his petition for a modification of the
alimony obligaion. 2004WL 2345814 ,at *4. In Evans, the wife lived with anothe man for
periodsof time ove several years but purchased her own condominium shortly after the husand
filed a peition to terminate or decrease the aimony award. 2004 WL 1882586,at *1-2.
Emphasizing tha the living situaion at the time of trial mug be consdered in determining
whether the statute applies, we held, in both cases, tha the evidence did not prepondeate aganst
the trial coun® finding that the wife was not living with the other man. Woodall, 2004 WL
2345814 at *5; Evans, 2004WL 1882586 at *5-6.

In the ingant case, we hold tha the evidence does not prepondeate agang the tria
court® finding tha Mr. Yokdey no longe lives with Wife. Indeed, it is undisputed that Mr.
Y okdey moved out of Wife® home in June 2006 and secured his own apartment, albet with
initial assistance from Wife. Because the cohabitation ended, rendeing T.C.A. & 365
121¢)(2)(B) inapplicable going forward, we need not consder Wife® current need for alimony
and whethe she rebutted the statutory presumption. See Woodall, 2004 WL 2345814,at *6
(Gince the cohabitation had ended by thetime of thetrial, the wife@ current need was not put at
issue absent a subdantial and material changeof circumstancesQ). We agree with thetrial court
tha there has been no general, unrelated to the statute, change in the partiesOcircumstances.



Therefore, we affirm the trid court@ decision to dismiss Hushand® petition to terminate his
alimony in futuro obligaion going forward. There is simply no basis for sugpending Hushand®
alimony in futuro obligation completely for al payments due from and after the filing of his
petition when the alleged changad circumstance, i.e. Mr. Y okdey@ cohabitation with Wife, no
longe exists.

C.

Next, we mugt address Husband® request tha we order Wife to reimburse him for all
payments made by him Gince thefiling of the petition.O We agree that Hushand is entitled to a
limited reimbursement.

Althoughthe statute was foundto be ingpplicable in both Woodall and Evans, the Court
of Appeals in both cases made some petinent comments on the subject of an aimony payor
being entitled to relief from an aimony obligaion between the time of filing a modification
petition and the cessation of the third party living arrangament. In Evans, the Court of Appeas
specifically acknowedged:

[w]e are mindful that a modification petition based on cohabitation will
often trigge an end to tha cohabitation. Faced with a potential loss of
suppot, an alimony recipient could predictably choo<e to end the situaion
tha jeopadizes tha suppot. Wheher the change in residence of the
alimony recipient or thethird party is genuine and pemanent or whether it
isatemporary subterfugeis afactud questionto be determined by thefact
finde. Even where the move is deermined to be genuing however, the
paying former spouge may be entitled to some relief, in the form of
suspension of all or part of the alimony payments, from the time of the
filing of the modification pdition until the change in residence. The
appropriateness of such relief would, of course, depend on the facts and
particularly whether the recipient rebutted the presumption of ladck of need
during therelevant period.

2004 WL 1882586,at *5 (emphasis added); see also Woodall, 2004 WL 2345814,at *5 n.8.
The conaurring opinion by Judge Koch in Evans agreed with the majority@ statement in this
regad:

| conaur with the court® observation that spouses like [the husand] may
be entitled to recover the spousl suppot they pad between the time they
filed thar petition to suspend suppot unde [the statute] and thetime thar
former spous stops cohabiting. In this case, tha period would have been
from March 2002 through July 2002 when [the wife] moved her clothes
out of [theother man@] house. Because [the husband)] did not request this
relief at trial, we cannotgrant it to him on apped.

2004WL 1882586 at *19 n.1 (citationsomitted).



In the ingant case, Wife provided Mr. Y okdey, who was unanployed for the mog part
and eligible for food stamps with a place to live for approximately three years, she pad for his
medical and dental expenses, she purchased a van and putit in his name, she pad for some of his
clothing, groceries, and gas, and she took him on several all expense paid trips  Clearly, Wife
suppoted Mr. Yokdey to a significant degree untl he moved outin June 2005 approximately
two months prior to the trial. With respect to the pog-filing period of time put at issue by
Husband, we hold that the evidence prepondeates aganst the trial coun® determination that
Wife did not Qrontibute subdantialy to his suppot.O In ow judgnent, the evidence
prepondeates otherwise.

In this case, the relevant period would be from March, 2005, when Husband filed his
initial petition through June 2005, when Mr. Yokeley moved out of Wife@® home. The tria
coutt@ award of $22750 as aimony arrearage was based on Husband® failure to pay his
alimony in futuro obligation from Januay, 2005throughJuly, 2005 a period of seven months at
arate of $3,250per month.

We hold tha the evidence prepondeates against the trial court® award of an aimony
arrearage of $22750. The prepondeance of the evidence is tha Wife was subdantialy
contributing to Mr. Yokeley@ suppot for four of the seven months for which the trial court
awarded an arrearage. For these four months Husband should not be obligaed to pay tha
portion of his aimony payment which can be reasonably related to Mr. Y okdey@ suppot. We
have condudead tha hdf, i.e, $1,625, of his monthly alimony obligation can be reasonably
attributed to Mr. Y okdey@ suppot for each of these four months We calculate the arrearage as
follows:

Januay and February, 2005 $ 6,500
March - Juneg 2005 6,500
July, 2005 3,250

$16250

We modify thetrial court@ alimony arrearageby decreasing it from $22750to $16250.
VI.

Findly, we address~WifeC”3 contention that thetrial cour erred in denying her request that
Husbhand pay he attorney@ fees assodated with her defense of his petition.

This Court summarized the law regarding the recovery of attorney@ fees as alimony in
the case of Eldridge v. Eldridge, 137 SW.3d 1, 24-25 (Tenn. Ct. App. 2002:
In a divorce case, an award of attorney® fees is treated as an award of
aimony in solido. Kinard v. Kinard, 986 SW.2d 220, 235 (Tenn. Ct.
App. 1998) Herrera v. Herrera, 944 S\W.2d 379, 390 (Tenn. Ct. App.
1996) Thus when determining whether to award attorney@ fees, thetrial
court is required to condder the same factors used when consdering a
request for adimony. Kincaid v. Kincaid, 912 S.\W.2d 140,144 (Tenn. Ct.



App. 1995) Aswith alimony, need is the critical factor to be congdered
by the court when deciding whether to award attorney@® fees. Herrera,
944 SW.2d at 390. An award of attorney@ fees is prope when one
spou® is disadvantaged and does not have sufficient resources with which
to pay attorney@ fees. Id. The question of whether to award attorney®@
fees, and the amount thereof, are largdy left within the discretion of the
trial court and will not be disturbed on appeal unless thetria court clearly
abusd tha discretion. Aaron v. Aaron, 909 SW.2d 408 411 (Tenn.
1995)

Inlight of this standad, we do nat findthat thetrial court abused its discretionin denying Wife@
request for attorney@ fees. Wife had more than sufficient fundsto pay her own attorney@ fees.

VII.

Thetrial court® award of an aimony arrearageis modified so as to providetha Husband
will pay an arrearage of $16250 The judgnent is affirmed in al other respects. This case is
remandead to the trial court for enforcement of its judgment as modified and the collection of
cods assessed bdow, all pursuant to applicable lav. Cods on appeal are taxed onehdf to the
appdlant, Timothy Alexande Strait, and onehdf to the appdlee, Louise Davenpott Strait.

CHARLESD. SUSANO, JR., JUDGE



