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In this action, plaintiff, acting pro se, aleged certain rights were denied to him by the County
and severa County officials. The Trial Court granted defendants summary judgnment. We
affirm.

Tenn. R. App. P.3 Appeal as of Right; Judgment of the Circuit Court Affirmed.
HERSCHEL PICKENS FRANKS, P.J., ddivered the opinion of the court, in which CHARLES D.
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OPINION

Plaintiff, acting pro se, filed this action aganst Sevier County, the County
Executive, Sheriff, and several county officers. In his Complaint, he alleged tha he was
trangoorted to the Sevier County Jail in Augud 2002, from Brushy Mountin State Prison.
While in the jail, he was subjected to maltreatment, induding refusal to timely furnish
medication, denied a bible and other persond items, as well as being placed in a cell which



contained human waste, trash and ants. He also dleged tha he requested to see a nurse, which
was refused.

Plaintiff asserted that his Conditutiond rights were violated, induding therightto
religiousfreedom, therightto assist in his own defense, dueprocess, access to the coutts, etc.

Subsequently, defendants filed a Motion to Dismiss and/or in the Alternaive for
Summary Judgnent, asserting that the relief sought by plaintiff was imprope agang the
defendants, who were a governmental entity and agents, and that plaintiff failed to state a claim,
asthere was no allegation of a plan or custom on the part of the County to deny plaintiff hiscivil
rights.

The paties filed affidavits and doauments, and de€fendants filed a Rule 56
Statement of Material Facts, based on an Affidavit filed by Chief Seals, who stated that hewas a
supeavisor at the Sevier County Jail, and tha he had reviewed the records pertinent to the case
and aso had persond recollection of the plaintiff and hisstay in thejail. He stated there were no
religiousservices hdd at thejail while plaintiff was there, dueto ongong renovaions and tha
plaintiff never asked for a minister or other religiousfigure to meet with him. Seals stated tha
plaintiff was given an Onitial packOupon his arriva at the jail which contained hygiene items,
pape and a writing utendl, that plaintiff was given a Bible on the same day he requested one
and conduded tha defendants did nothing to violate plaintiff@ right to practice his religion.
Sedls aso testified that a cleaning cart went throughthe maximum security wing once per day,
and that plaintiff could have requested tha his cell be cleaned, and a so cleaning supplies were
readily available for plaintiff& own use.

The Trial Court entered an Order of Dismissal as to all defendants, after
reviewing all the pleadinggbriefs and hearing oral argument. The Trial Court foundthere was
no genuine issue of material fact, and tha defendants were entitled to judgnment as a matter of
law, for thefollowing reasons

1) Plaintiff@ request for injundive relief was imprope pursuant to Tenn.
CodeAnn.n8-47-102,because defendants are state actors.

2) Defendants could not be subject to a default judgment, since they are a
govenmental entity and agents of the state.

3) Punitive damages are not available, since defendants are covered by the
GTLA.

4) Declaratory relief cannotbe granted agang the defendants pursuant to the
Declaratory Judgnent Act.

5) Plaintiff failed to state a claim uponwhich relief could be granted.

6) It was reasonable to deny plaintiff his persond Bible for security reasons
and temporary sugpenson of in-hou religious services was reasonably



related to the legitimate interests of safety, congruction and repar of the
jail, so plaintiff@rightto religiousexpression was not violated.

7) Plaintiff failed to state a claim with regard to denia of his legd pepers,
because he was not denied access to the court, and hefailed to allege any
actud injury from not having possession of some of hislegd pgoes.

8) Plaintiff@ right to freedom of the press was not violated, and any papers
withhdd from plaintiff were withhdd dueto safety conaerns

9) Defendants are immune unde the GTLA, and the Sheriff is specifically
iImmunepursuant to Tenn. CodeAnn.a8-8-301.

The Court then entered a second Order of Dismissal, dismissing the remaining
claims, finding that plaintiff failed to show ddiberate indifference to his medical needs or that
he had a serious medical condition. The Court found that nethe the nurse nor the officers
perceived a substantial risk of ham to plaintiff, and tha he failed to otherwise state a clam
agang deéfendants.

Theplaintiff, on appedl, states these issues for review:

1. Whethe thetria court erred in failing to grant a default judgnent agang
defendants?

2. Whether the trial court impropely granted summary judgnent on
plaintiff3 claim of denial of hisright of religiousexpression?

3. Whether the trial court improperly granted summary judgnent on
plaintiff@ claim of denial of hisright of access to the courts?

4. Whether the trial court impropely granted summary judgnent on
plaintiff3 claim of denial of his right to receive his medications?

5. Whether the trial court impropely granted summary judgnent on
plaintiff@ claims of Eighth Amendment violationsdueto the conditionsof
his confinement?

6. Whethe the trial court propely hdd tha ddendants were immune
pursuant to the GTLA?

7. Whethe the defendants should have been sanctioned for intentiondly
misrepresenting the facts in discovery, and/or whether this clam can be
entertained by this Court?



TheTria Court ruled defendants could not be subject to a default judgment, since
they are a govanmental entity and agents of the state.l Tenn. R. Civ. P. 5504 states that ONo
judgment by default shdl be entered agang the state of Tennessee or any officer or agency
thereof unless the claimant establishes his or her claim or right to relief by evidence satisfactory
to the court.O Moreover, the trial court has broad discretion in determining whether a grant of
default judgnent is prope, and thusthe failure to grant or setting aside of a default judgnent
will not bereversed unless an abuse of tha discretion is shown. See McGowan v. Crants, 2002
WL 1751375(Tenn. Ct. App. Feb. 6, 2002) Henson v. Diehl Machines., Inc., 674 SW.2d 307
(Tenn. Ct. App. 1984) No abus of discretion is shown, and this issue is foundto be without
merit.

Plaintiff argues tha it was error for the Trial Court to deny his claim of right to
religiousexpression. He alleged tha hewas not given a Bible for several days, but his Affidavit
does not address this issue. Another prisona@ Affidavit corroborates plaintiff@ requests for his
Bible. The Seals(3 Affidavit states tha plaintiff was not given his persond Bible dueto safety
and contraband concerns butthat plaintiff was given a Bible ontheday herequested it. Thereis
adispute of fact onthisissue

In determining whether summary judgmnent is appropriate, our Supreme Court has
directed:

In determining whether or not a genuine issue of material fact exists for purposs
of summary judgnent, courts in this state have indicated tha the question should
be congdered in the same manna as a motion for directed verdict made at the
close of the plaintiff's proof, i.e., thetria court mug take the strongest legitimate
view of the evidence in favor of the nommoving partty, alow al reasonale
inferences in favor of tha party, and discard all countervailing evidence. Then, if
there is a dispute as to any material fact or any doubt as to the condusonsto be
drawn from that fact, the motion must be denied. Thecourt is not to QveighGthe
evidence when evaluating a motion for summary judgrent.

The court is smply to overrule the motion where a genuine dispute exists as to
any material fact. The phrase Qyenuine issueOcontained in Rule 56.03 refers to
genuine factud issues and does not indudeissues involving legal condusonsto
be drawn from thefacts. The critical focusis limited to facts deemed Omaterial Q
which isto say those facts tha must be decided in order to resolve the subgantive
claim or defense at which the motionis directed.

Moreove, the cases make clear tha the paty seeking summary judgment must
carry the burden of persuading the court tha no genuine and materia factud
Issues exist and tha it is, therefore, entitled to judgment as a matter of law.

1 Therecord before usdoes not contain amotion for default judgnent.



Once it is shown by the moving party tha there is no genuine issue of material
fact, the nonnoving paty mug then demondrate, by affidavits or discovery
materias, tha thereisagenuing material fact dispute to warrant atrial.

* k% *

theissues tha lie at the heart of evaluaing a summary judgnent motion are: (1)
whethe a factud dispute exists; (2) whether the disputed fact is material to the
outcome of the case; and (3) whether the disputed fact creates a genuine issuefor
trial. . . .Second, to preclude summary judgnent, a disputed fact mug be
Onaterial O A disputed fact is material if it must be decided in order to resolve the
subgantive claim or defense at which the motion is directed. Therefore, when
confronted with a disputed fact, the court mug examine the elements of the claim
or defense at issuein the motion to determine whether the resolution of that fact
will effect the dispostion of any of those claims or defenses. By this process,
courts and litigants can ascertain which issues are dispostive of the case, thus
rendering other disputed facts immaterial.

Byrd v. Hall, 847 SW.2d 208 211-215(Tenn. 19B)(citationsomitted).

In this case, taking plaintiff@ alegations as true, he was denied his Bible for
severa days uponentering the Sevier County Jail. Plaintiff does not address whether or not a
subditute Bible was given to him. Given this dispute of fact, the issue becomes whether this
disputed fact is QnateriadQ as required in Byrd. The issue then becomes whether not having
access to his persond Bible for several days, violates plaintiff@right to religiousexpression?

This issue was raised in the case of Tarpley v. Allen County, Indiana, 312 F.3d
895(7th Cir. 2002) when an inmate alleged that his Bible was confiscated, and tha hewas given
a subditute Bible without the commentary contained in his Bible. In tha case the Trial Court
granted summary judgnent and the Circuit Court of Appeals affirmed, explaining that while an
inmate@ right to freely exercise his religion did not Gevaporate entiredl yOwhen he entered ajail, it
was aso not unfettered, and could permissibly be infringed upon by legitimate penological
objectives. Id.

The Court hdd tha plaintiff was provided a reasonéable substitute and his rights
were notviolated.

In this case, the affidavit of Chief Sedls states tha plaintiff@ Bible was withhdd
due to conaerns about safety and contraband in the jail. Thus defendants have shown a
legitimate penological objective for withholding plaintiff@ persond Bible. Since plaintiff did
not dispute that a reasonable substitute was provided, he has failed to show tha his rights were
infringed upon,or that hewas ultimately unable to freely practice hisreligion. We condude tha
thefactud dispute raised is not a disputed material fact and summary judgnent was appropriate
onthisissue

Inmates have the right to access to the courts, and the courts have protected that
right by prohibiting prison officias from interfering with the inmatesOattempts to prepare legd
doauments. Lewis v. Casey, 518 U.S. 343 (19%). To demondrate tha this right has been



deprived, theinmate mug show that the alleged denia resulted in actud injury to hislegal case.
Id. Plaintiff alleged in his Complaint that he was denied part of hislegd work the entire time he
was at the Sevier County Jail, but he did not address this in his Affidavits. The Affidavit of
Bramblett, however, stated tha plaintiff repeatedly asked the guadsfor his legd pgoes, which
was refused.

Inasmilar case, the Seventh Circuit Court of Appeals said:

With respect to appdlant's assertion that the loss or destruction by defendants of
appdlant's legd pape's and law books aso deprived him of access to the coutts,
we condude once agan, tha appdlant's allegations fail to rise to the level of a
cognizable conditutiond violation. Appdlant, in oppostion to defendants motion
for summary judgment, could and should have stated with specificity exactly what
materials he was deprived of and how such deprivation resulted in his beng
denied the meaningful access to the courts to which he is entitled. Each of the
cases cited by appdlant in suppot of the contention that destruction or loss of a
prisona’s legd papes by prison officials states a valid cause of action unde o
1983deals with a situaion involving papers or documents crucial or essential to a
pending or contemplated appeal. The mere assertion by appdlant, in both his
respong to defendants motion for summary judgment and in his brief, that legd
papes, transcripts and law bookswere intentiondly kept from him fails, without
more, to demondrate a conditutiondly significant deprivation of meaningful
access to the courts.

Hossman v. Spradlin, 812 F.2d 1019 (7th Cir. 1987). Similarly, here, the plaintiff has failed to
provide any information regarding what legd materials he was deprived of, and how this
ultimately caused any injury, or derimentally affected his case. Theallegaionsfail to riseto the
level of a cognizable congitutiond violation, and summary judgment was appropriate on this
Issue

A prisone isentitled to receive medica care unde the Eighth Amendment, butto
state a claim for denial of this right, the prisona mug allege acts or omissions sufficiently
hamful to evidence ddiberate indifference to his seriousmedical needs. Estelle v. Gamble, 429
U.S. 97 (1976) The prisong mug show tha the medical need is Gufficiently seriousO
(objective component), and a'so mug allege facts which would show that the official beng sued
Qubjectively perceived facts from which to infer subdantia risk to the prisone, that he did in
fact draw theinference, and tha hethen disregarded thét risk.O Comstock v. McCrary, 273F.3d
693,703(6™ Cir. 2001) Theplaintiff mus show more than mere negligence. Id.

Plaintiff@ Affidavit states that he was not given his blood pressure medication for
30 hours upon arrival at the Sevier County Jail, and stated tha his medication was given
thereafter in a hgphazard fashion, which resulted in plaintiff suffering fromweakness, headaches,
sweating, sickness, etc. In his second Affidavit, plaintiff stated that he had a hard time getting
his blood pressure medicine, and tha most of hisinitials on the medication log had been forged,
as shown by thefact tha it appeared they were still giving him medication even after heleft and
went back to Brushy Moung@in.



The Triad Court ruled agang plaintiff, holding tha plaintiff had not set forth
sufficient alegdionsto satisfy either the objective or subjective component. Plaintiff did alege
tha the haphazardOfashion in which his medication was administered caused him injury, which
would tend to suggest a seriousmedical condiion. He did not, however, alege sufficient facts
which would tend to show tha the official being sued Gubijectively perceived facts from which
to infer subgantial risk to the prisone, tha he did in fact draw the inference, and tha he then
disregarded tha risk.O0 See Comstock. Plaintiff admits that he did, in fact, receive his
medication, albat not at exactly at the time he should have. The record does not show tha
defendants disregarded any subgantial risk to the plaintiff, and plaintiff has failed to set forth
facts tha demondrate a ddiberate indifference to his medical needs

Next, plaintiff clams tha the conditions of his confinement (i.e. the extremely
unsanitary condition of his cell) violated his Eighth Amendment right to be free from crud and
unusid punishment. The Eighth Amendment provides tha prisonas mug receive the basic
necessities of life induding food, clothing, sanitation, medica care, etc. Grubbs v. Bradley, 552
F. Supp. 1052 (M.D. Tenn. 1982) While plaintiff stated tha his cell was not cleaned for
approximately 18 days, hedoes admit tha the cell was eventudly cleaned. Harsh and unpleasant
conditions such as lack of toilet paper, sog, toothbrush and toothpeste for several days, and
being confined in a filthy, roach-infested cell on a temporary basis, have been deemed
insufficient to violate a prisone® Eighth Amendment rights. Harris v. Fleming, 839 F.2d 1232
(7" Cir. 1989. In tha case, the Court stressed that the conditionswere temporary, and were not
prisontwide, but only affected theinmate. Courts have also stressed tha the sanitation required
Is measured by a reasonaleness standad, and is not usudly foundto implicate Conditutiond
rights unless the inmate® hedlth is endangeared (such as if the inmate becomes il or dies). See
Grubbs, Harris, supra. Here, the plaintiff did not make these allegaions regading any health
problems, and the condiions were not aleged to be prisonrwide, and were admittedly only
temporary. We affirm the Tria Court@® grant of summary judgment on plaintiff@ claim of an
Eighth Amendment violation, dueto the conditions of his confinement.

In order to state aclaim agang the municipdity pursuant to 42 U.S.C. ©1983 the
plaintiff mus show there was an official policy, practice or cusom which resulted in a
deprivation of his rights. Napier v. Madison County, Ky., 238F.3d 739(6™ Cir. 2001) In order
to state aclam pursuant to 42 U.S.C. ©1983aganst theindividuds asserting qudified immunity,
plaintiff mus show tha the individudsOcondud deprived him of a conditutiond right, and that
the individuds reasonaly should have known tha the condud violated clearly established law.
Doe v. Sullivan County, Tn., 956 F.2d 545 ( 6™ Cir. 1992) Plaintiff has failed to state a claim
pursuantto 42 U.S.C. ©1983.

Findly, plaintiff is asking this Court for an award of sanctionsagaing defendants
for what he characterizes as Ontentiond misrepresentationsmade with specific intent to obgruct
the CourtsOin the discovery responses filed by defendants. He cites cases where a party@ claims
were dismissed for failure to comply with discovery, or where default judgment was entered
agang a defendant as a discovery sandion for condud tha demondrated a Qrlear record of
dday or contumaciouscondudQ Potts v. Mayforth, 59 SW.3d 167 (Tenn. Ct. App. 2001) Holt
v. Webster, 638 S.W.2d 391 (Tenn. Ct. App.19829. These cases hold tha the decision regarding
whether to award such sanctionsis within the discretion of thetrial court. 7d.



The record does not demondrate that plaintiff actudly soughtthis relief in the
Trial Court, as these alegations were raised in a pleading seeking to Gadd crimind chargesO
againg defendants. Taking a lenient view of plaintiff@ filings as a pro se litigant, however,
even if these claims were propely raised in the Trial Court, the Court never imposed any such
sanctions and plaintiff has not shown any abuse of discretion in tha regard. For the foregoing
reasons we affirm the grant of summary judgment by the Trial Court and remand, with the cost
of the appeal assessed to William B. Thudby.

HERSCHEL PICKENS FRANKS, P.J.



