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right of survivorship and also tha the Trial Court erred in excluding testimony unde Tenn. Code
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OPINION

Background

The Edstate sued the Padgdts seeking, primarily, the return of approximately
$91000, which the Padgets obtained from the Account Ms. True, who died in June of 2003,
had added the PadgetsOnames to the Accountin February of 2003, less than six months before
shedied. Prior to her death, Ms. True had written a check for approximately $5,000, which Mr.
Padget used to purchase atruck for himself. Theremaining $86000, at issue was withdrawn by
the Padgets from the Accountafter Ms. True@ desth.

This case was tried withouta jury in April of 2006. At trial, Mr. Padget testified
tha hemet Ms. Truein 1997,at the church they both attended. Mr. Padgett testified that several
years later, he assumed an appointed postion at that church as an assodate pastor. Mr. Padgeit
described therelationship heand his wife had with Ms. True stating:

She was a friend. She called us quite frequently and if she needed me to do
something for her | doneit for her. We took her out to eat with usat times. She
jug, you know, | mean, we had a lot of friendslike tha buttha was - - it wasjugt
afriendship that grew over theyears.O

Mr. Padgdt testified tha Ms. True broke her hip in late 2002, or early 2003,and
went first to the howital and then to a nursing home. Ms. True was in the nursing home for
approximately two months and then returned to her home. Mr. Padgdt testified tha he and his
wife visited Ms. Truewhile Ms. Truewas in the nursing home, kept her persond bdongingsfor
her, and broughther mail to her. Mr. Padget testified tha Ms. True told him while shewas in
the nursing home tha she wanted to add his and his wife® names to one of her accounts. Mr.
Padget testified he never asked Ms. Truewhy shewanted to put thar names onthe Account

Mr. Padgdt testified tha he went to the bank and obtained the necessary
doauments to add their names to Ms. True® account and took them to Ms. True at the nursing
home. Mr. Padgdt testified tha he his wife, and Ms. True signed the signaure card for the
Accountat the nursing home, had it witnessed, and that hetook the executed signaure card back
to the bank.

The signaure card for the Account executed by Ms. True, Mr. Padgdt, and Ms.
Padget provides, in pertinent part:

It is agreed tha all transactions between the Bank and the above signad
shdl be governad by the rules and regulationsfor this accountand
the above signed hereby acknowledgg(s) receipt of such rules and
regulationsand the fundsavailability policy.



. In pertinent pat, the SunTrug Rules and Regulations for Depost Accounts
(QRules and Reg) provides:

All Accouns are subject to the signaure card contract, any additiond agreements
executed by the Depostor and the Bank and these rules and regulationsE

* * *

“Joint Account”, also referred to as “Joint Account with Survivorship”, isan
Accountwhich is owned by two or more individuals as joint tenants with right of
survivorship and not as Qenants in commonQor Qenants by the entirety.O Upon
the death of oneof thejoint owne's, the Accountwill bdongto the surviving joint
owner or joint owners.E

We are not boundby any attempt by you to change the account ownership to anything
other than a Qomt tenants with right of survivorship, Oinduding Qenants by the
entiretyO or Qenants in common O We will treat al Joint Accounts as Qoint
tenants with right of survivorshipOfor al purposes, induding, but not limited to
writs, levies, setoffs, and determination of ownership upondeath.

“Joint Account - No Survivorship”, which applies only to Account established
in Virginia, Maryland and Digtrict of Columbia, E .

Mr. Padgdt testified tha he never received a copy of the Rules and Regs and
never was told that the Accountwas ajoint account with right of survivorship. Ms. Padget also
testified at trial tha she never received a copy of the Rules and Regs and that she never took a
copy of them to Ms. True

Mr. Padget testified that he did not know at the time he signed the signaure card
how much money Ms. True had in the Account Mr. Padgdt testified tha either the day ther
names were addal to the Account, or the day after, heinquired at the bank and learned tha the
Accountcontained approximately $91,000.

Mr. Padget testified tha after his name was added to the Account he asked Ms.
Trueto loan him money to purchase atruck. Hetestified:

| told [Ms. Trug that | could give her pat of the money back now. | had another
vehicle | was going to sell and when | sold it | would give her the rest of the
money. | tried to give he wha money | had and she would not take it. Shetold
methat | did nat owe her anything.

When asked, Mr. Padget testified tha he took this to mean tha Ms. True was giving him a gift
of the $5,200,for thetruck.



Mr. Padget tedtified thet after Ms. True@ desth, he wrote a check to pay what
remained of Ms. True@ mogly pre-pad funera expenses, a check for avan tha was given to the
church, and a check to pay off the mortgage on the PadgetsChous.

When he was asked why he thoughthe had the right to use the money in the
Account Mr. Padget stated:

As | was talking to my mothe me and he were discussing some thingsand she
said tha once - - she had broughtit to my attention tha once we had been put on
an accounttha, you know, we become pat owner - - or we become owner of the
accountalso and tha@ how | came to that knowledge

Paul Jugice, Ms. True® nephewv and the Administrator of the Estate testified at
trial. Mr. Judice admitted tha he observed Ms. True@ relationship with the Padgdts and never
observed anything that made him feel the Padgets were manipulating Ms. True

Carolyn Hill, Ms. True@ great-niece, also testified at trial. Ms. Hill testified that
Ms. True had only about a fourth grade education and stated: QVell, she could undestand
anything you sit and talked to her about, you know, but if you used big words or things she
couldn®undestand some of the meaningsof these words and you would have to sit and explain
to her, you know, exactly what they meant.O

An objection was raised during Ms. Hill@ testimony unde Tenn. CodeAnn. & 24-
1-203, the Dead man@ statute, as Ms. Hill was a potential hdr of the Estate. The Trial Court
sudained the objection and an offer of proof was made The offer of proof was Ms. Hill@
testimony regarding convesationsshe had with Ms. True offered to show that Ms. True did not
intend for the Padgets to get themoney in the Account after her desth.

Cynthia Garren, Vice President and Branch Manage of Suntrug Bank in Loudon
testified that sheknew Ms. Truethroughchurch and also because Ms. Truewas a bank cusomer.
Ms. Garren testified tha she had a convesation with Ms. True before Ms. True broke he hip
and entered the nursing home and tha during tha convesation, Ms. True soughtMs. Garren®@
advice regarding adding Mr. and Ms. Padgeit to the Account Ms. Garren testified: Git that time
| advised her that, you know, of her rights regarding her account and according to the rules and
regsof Suntrug Bank.O

Ms. Garren testified: Qloint ownership. Whoever is on the account owns the
account, al indudve.O When asked if shediscussed thiswith Ms. True, Ms. Garren testified:



Mog definitely. As a matter of fact, | asked her as a specific and pulled out the
rules and regs and asked her, | said, now we have such an account called an



accountin trug for. In other words if you die that accountwould become thers.
We also have another one that we can cal it payable on death, that only that
person would be €eligible to get the fundsupon your desth. And then we had
single accounts which was wha her accountwas at thetime, and joint accounts. |
explained tha joint account meant joint ownership. | restated it to her, | said, to
be honest with you, | said, now [Ms. True] are you sure you want to add names
on here tha they would have equd ownership of this account and she said, yes, |
do, because they hdped me.

Ms. Garren testified that Ms. Truedid not make the changes to the Accountat tha time. Ingead,
Ms. True called Ms. Garren later from the nursing home regarding making the change  When
asked if sheunderstoodtha Ms. True wanted the Padgdts to have the Accountuponher death,
Ms. Garren replied: Ores, ma@m, | did.O Ms. Garren testified she Onade tha specifically clear
to Ms. TrueOtha either of the Padgeits could have goneto the bank and withdrawn money from
the Account

N The Trial Court entered an Order of Dismissal on June 1, 2005, dismissing the
Estate® Petition to Recover Funds and incorporating by reference the Trial Cour
MemorandumOpinion. Inits MemorandumOpinion, theTrial Court foundand hdd, inter alia:

Although| accept the testimony of Ms. Garren tha she discussed al of these
optionswith Ms. True| don®bdieve tha tha® necessarily controlling since the
signaure card specifically states tha the owners saw or undestood the rules and
regulations of the bank contained in Exhibit Number 3. And so, when a person
signs a contract they@e boundto know the terms of the contract and they®e
boundel (sic) by theterms of the contract even if they didn® in fact, see therules
and regulations They would neverthdess be bound by them because they signed
the signaure card saying tha they were in agreement to have the rules and
regulationsincorporated by reference into the agreement.

* * *

And if there® any doubtto tha the testimony of Ms. Garren, which | accept as
true isin accordance with the actud terms of the rules and regulationsfor depost
accounts, Exhibit Number 3, which specifically saystha joint tenantsin this case,
tha joint tenancy carries with it the right of survivorship. In other words at her
desth the surviving paties, Wende Padgdt and William Bryant Padget, succeed
to her interest. Whatever interest shemay have had in that account passes to them
by the contract, not by the will, not by opeation of law or pat of her estate, but
by the contract she entered into with the bank. So, the property, all the assets, the
fundsbeong to the Padgeits, the defendants. 1t3 theirs. None of the money
passes into theestate. It would notbedistributed to any of thehers of DisaTrue

The Estate appealsto this Court.



Discussion

Althoughnot stated exactly as such, the Estate raises two issues. 1) whethe the
Trial Court erred in holding tha the Account was joint with a right of survivorship; and, 2)
whethe the Trial Court erred in excluding testimony unde Tenn. Code Ann. & 24-1-203, the
Dead man@ Statute.

Our review is de now upon the record, accompanied by a presumption of
correctness of the findingsof fact of thetria court, unless the prepondeance of the evidence is
othewise. Tenn.R. App. P. 13(d); Boganv. Bogan, 60 SW.3d 721, 727 (Tenn. 2001) A trid
court's condusonsof law are subject to a denovo review with no presumption of correctness. S.
Congrudors, Inc. v. LoudonCounty Bd. of Educ, 58 SW.3d 706 710(Tenn. 2007).

We first address whether the Trial Court erred in holding tha the Account was
joint with arightof survivorship. In pertinent pat, Tenn. CodeAnn. a 45-2-703 provides:

(c) As used in subsections (c)-(f), Qnultiple-paty depost accountO means a
depost account (induding a certificate of depost) established in the names of,
payable to, or in form subject to withdrawal by two (2) or more naural personsor
any of them, induding, but not limited to, an account of the type described in
subsection (a).

(d)(1) When opening a multiple-party depost account or amending an existing
depost account so as to create a multiple-party depost account, each bank shdl
utilize account doauments which enable the depostor to designae ownership
interest therein in terms subgantially similar to thefollowing:

(A) Joint tenants with right of survivorship;

(B) Additiond authorized signaory; and

(C) Such othe depost designdion as may be acceptable to the bank.
(2) Account doauments which enable the depostor to indicate the depostor@
intent of the ownership interest in any multiple-party depost accountmay indude
any of thefollowing:

(A) Thesignaure card;

(B) Thedepost agreement;

(C) A certificate of depost;

(D) A doaument confirming purchase of a certificate of depost; or

(E) Such other doaument provided by the bank or depost inditution which
indicates theintent of the depostor.

(e) Accounts described in subsection (c) shdl establish thefollowinginterests:

(1) A designaion of Qoint tenants with right of survivorship,Oor subgantially
similar languaye, shdl be conclusve evidence in any action or proceeding of the
intentionsof al named that title vests in the survivor;

(2) The designaion of a peson as Cdditiond authorized signaory,O or
subgantialy similar languaye, shdl be condusve evidence in any action or
proceeding tha the person so designaed has power of attorney with respect to
such accountand is notan owner of such account;



(3) Other designdions acceptable to the bank shdl establish interests in
accordance with ther respective provisons and

(4) In the absence of any specific designaion in accordance with subsection (d),
propety hdd unde the title, tenancy by the entireties, carries a right of
survivorship; propaty hdd unde the title, joint tenancy, carries no right of
survivorship unless a contrary intention is expressly stated. Any other person to
who order the accounts or certificate of dgpost is subject shdl be presumed to
have power of attorney with respect thereto and not to be an owner thereof. Such
presumptionsmay be rebutted by clear and convinang evidence presented in the
course of legd or equitable proceedings Find judicial deerminaionscontrary to
such presumptions shdl not affect a bank@ earlier payment in accordance
therewith, or thelimitationson liability conferred by the provisionsof subsections
(a) and (b) or @ 45-2-707.

Tenn. CodeAnn. ©45-2-703(2000.

In its brief on apped, the Estate argues, in part, tha there is no Gexpressed
contract in this caseObecause Qhe signaure card does not specify at al wha kind of accountit
isOand (t]he rules and regulations do not in any way specify the type of account was (sic)
created by Mrs. True and the Padgets.O (emphasis deeted). Respectfully, the Estate is
mistaken.

Ms. True and the Padgets executed a signature card for the Accountthat clearly
and unambiguoudy states that Gill transactions between the Bank and the above signed shdl be
govaned by the rules and regulations for this account and the above signed hereby
acknowledge(s) receipt of such rules and regulations£. O The Rules and Regs clearly and
unambiguoudy provide that SunTrug Bank Qwill treat all Joint Account as Qoint tenants with
right of survivorshipOfor all purposes, induding, but not limited to writs, levies, setoffs, and
determinaion of ownership upon desth.O0 Furthe, the Rules and Regs clearly and
unambiguousy providethat SunTrug Bank will Got [be] boundby an attempt by you to change
the account ownership to anything other then a @omt tenants with right of survivorship,0
induding Genants by the entiretyOor Genants in common @

The provisions of the contract created by the signature card and the Rules and
Regsare clear and unambiguous and we mug give effect to the partiesQintent. It is not therole
of this Court Qo make a different contract than that executed by the paties.O Poser v. Poser,
No. 02A01-9710CV-00249 1997 Tenn. App.LEXIS 930, at *6 (Tenn. Ct. App. Dec. 30, 1997)
no appl. perm. appeal filed. See also, e.g., Central Drug Store v. Adarrs, 201 S.W.2d 682 (Tenn.
1947) On the absence of fraud or mistake, a contract mug be interpreted and enforced as
written even thoughit containsterms which may bethoughtto be harsh or unjust.O Tenpennyv.
Tenpenny, No. 01-A-01- 9406:CV-00296,1995Tenn. App. LEXIS 105, at *15 (Tenn. Ct. App.
Feb. 22,1995) appl perm. appeal denied July 3,1995 Therecord on appeal reveas nofraud or
mistake and, therefore, we mug interpret and enforce the contract as written.

SunTrug Bank complied with Tenn. Code Ann. & 452-703 by providing a
signaure card and a depost agreement, the Rules and Regs tha enabled the degpostor, Ms. True,
to designae ownership interest in the Account when Ms. True changad the Account from an



individud accountto a multiple-party depost account, ajoint account Unde Tenn. Code Ann.
o 45-2-703(e)(1) thedesignaion of the Accountas joint tenants with right of survivorship Ghadl
be condusve evidence in any action or proceeding of theintentionsof all named tha title vests
in the survivor.O Tenn. Code Ann. a 45-2-703 (e)(1) (2000) We note tha our holding is
suppoted by the uncontradicted testimony of Ms. Garren tha Ms. Garren Cp)ulled out the rules
and regs..Owhen explaining to Ms. Truethat if Ms. True added the PadgetsOnames, tha Qhey
would have equd ownership of this account. O Given this, we hold that the Tria Court
correctly hdd tha the Account was owned by Ms. True William Bryant Padgdt, and Wende
Padget as joint tenants with right of survivorship.

Our resolution of the Estate@ first issue pretermits the necessity of congdering its
second issue as the Estate was attempting to use the excluded evidence to prove that Ms. True
did not have the intent to create a joint account with right of survivorship. As discussed fully
above the condusve evidence establishes tha Ms. True intended to create and did so create an
accountas joint tenants with right of survivorship.

Conclusion
The judgnent of the Trial Court is affirmed, and this cause is remanded to the

Trial Court for collection of the cods bdow. The cods on appea are assessed agang the
Appdlant, the Estate of Disa True, Paul Jugdice, Administrator, and its surety.

D. MICHAEL SWINEY, JUDGE



