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Ray Zuzinec (QPlaintiffQ purchased a hous tha had recently had theroof replaced, and that roof
still was unde warranty. Theroof was purchased from and ingalled by the Barrett Company at
atotal cog of $7,86500. After shingles began to fall off theroof periodically, Barrett Company
pached the roof at no cog to Plaintiff. Barrett Company refused to replace the roof even after
one of Barrett Company® employess alegedly told Plaintiff tha the entire roof was indalled
impropealy and needed to bereplaced. Plaintiff eventudly had therodf recovered at a total cost
of $4,00000. Plaintiff sued Frank Barrett individually and d/b/athe Barrett Company. TheTria
Court awarded Plaintiff a judgment for $3,10000. Defendant appeals. We affirm the judgment
of theTria Court as modified.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the
Circuit Court Affirmed as Modified; Case Remanded

D. MICHAEL SWINEY, J., ddivered the opinion of the court, in which CHARLES D. SusANO, JR.,
and SHARON G. LEE, JJ., joined.

Jennifer L. Chadwell, Knoxville, Tennessee, for the Appdlant, Frank Barrett, individudly and
d/b/a Barrett Company.

F. Scott Milligan, Knoxville, Tennesseg, for the Appdlee, Ray Zuzinec.



OPINION

Background

This lawsuit involves a breach of warranty claim regarding a roof tha was
ingalled by the Barrett Company. In July of 2005, Plaintiff filed suit in the Loudon County
General Sessions Court aganst Frank Barrett (BarrettQ individudly and d/b/a Barrett Company
based upon breach of warranty. Following a trial, the Sessions Court entered a judgment for
Paintiff in the amount of $4,00000. Barrett timely appeded the judgnent to the Loudon
County Circuit Court.

A nonjury trial took place on Decembe 2, 2005. Plaintiff testified tha he
purchased a hous in Tellico Village from Johnny Soloman (CSolomanQ in May of 2001
Plaintiff claimed tha during the negotiations on the purchase of the house, Soloman made it
known tha theroof recently had been replaced and there was a warranty coveringtheroof. Asa
result, Qve arrived at a little highe price we had to pay for the home.O The rodf had been
purchased from andingalled by the Barrett Company.

Plaintiff first began experiencing problems with the roof in December of 2002 or
Januay of 2003. According to Plaintiff, he heard a noise and when he went outside to
investigae, there was a Qpile of shingles, maybe four or five or six E tha had sid off the roof
and fell on the driveway.0 Plaintiff then called Soloman and requested the information
pertaining to the warranty on the rodf. The warranty information received by Plaintiff showed
Soloman pad over $7,80000 for the roof and received a limited labor and materials warranty.
Plaintiff called Barrett Company and was informed tha Plaintiff@ Qprorated portion of the
expense was nine hunded and some odd dollars.O Plaintiff was told to send a check for tha
amountto Barrett Company and the company would send arepar crew outto Plaintiff@&@ hous.

Plaintiff sent Barrett Company a check for roughly $90000, as requested, and a
work crew was sent to Plaintiff@ hous. Thework crew pached theroof where the shingles had
fallen off. The only person on the repar crew with whom Plaintiff spoke was named Stacey.
According to Plaintiff:

Stacey looked at the shingles tha were off of the roof and
conduded that they weren® indalled propely.E She said tha in
her opinion the whole roof was probaly ingalled wrongE She
made a phonecall back to Barrett Company.E  She subsequently
told me tha the roof was going to have to be replaced and if |
would wait untl the spring they would take care of itE.

Plaintiff then added tha Barrett Company never replaced theroof.

After this discussion with Stacey, Plaintiff spoke with another employee of
Barrett Company named Laurie Mitchdl (MitchellQ). Plaintiff informed Mitchel of what he
had been told by Stacey aboutthe roof needing to be entirely replaced. Mitchdl said Quell, 1A
talk to Stacey. [Mitchdl] called back and said there was never any such thing said.O Plaintiff |eft



messages for Frank Barrett to call him, but Barrett never returned his calls. Plaintiff claims he
was told that Barrett Company Qvould only come out and fix other shingles that fell off theroof.
They were not going to replace the roof.O Plaintiff requested Barrett Company return his check
for $90Q00, and the check was returned.

More shingles fell off of the roof in late 2003. Plaintiff agan contacted Barrett
Company and, one or two months later, a reparman named Ray was sent to Plaintiff&@ hous.
Ray replaced the shingles tha had fallen off of the roof and Plaintiff was not charged for this

repar.

Y et more shingles fell off of the roof in the spring of 2004. This time, Barrett
Company told Plaintiff tha based on the prorated amount of his warranty, he needed to send
Barrett Company a check for $1,34776, which hedid.l Barrett Company again sent Ray out to
Plaintiff& hous to replace the shingles that had fallen off of theroof. Plaintiff again requested
thereturn of his check and Barrett Company complied with tha request.

After even more shingles fell off theroof in 2004,Plaintiff suffered water damage
to theingdeof hishouse. Plaintiff tetified that he called Barrett Company when these shingles
fell off, but Barrett Company never sent a repar crew to repar theroof. At tha time, Plaintiff
decided to have the whole roof replaced. Plaintiff contacted Ryan Baxter of JH Development.
Plaintiff eventudly decided to have the roof recovered, as oppo®d to replaced, and the cod to
have theroof recovered was $4,00000.

The shingles tha were indalled origindly by Barrett Company were twenty-year
shingles. The shingles Plaintiff had ingalled by JH Development were thirty-year shingles.
Plaintiff acknowledged tha had the shingles only fallen off onetime, he would have been
satisfied with those shingles smply being replaced. However, Plaintiff added tha the situdion
worsened over time and Qi]t looked like they were going to continudly side off the roof and |
had to get somethingdoneO

The next witness was Ryan Baxter (BaxterQ). Baxter has worked in the roofing
busness for seven years. Baxter currently is self employed, but previoudy worked for JH
Development.  While working for JH Development, Baxter ingpected Plaintiff@ roof after
Plaintiff reported the various problems. When Baxter ingected the roof in late 2004, shingles
were missing. According to Baxter, while ingpecting the roof he Goundtha the whole roof was
impropealy naled throughoutall sides of the roof [and] notjug in onearea O Baxter explained
the problem asfollows:

1 According to the warranty information sent to Plaintiff, (Je]Jach month and year that your roof ages, your
warranty coverage decreases. If the repair is more than the prorated amount of your warranty you will owe up to the
prorated amount. The prorated amount that you will have to pay is $1347.76." Barrett Company arrived at this
figure by dividing the length of time the warranty had been in effect by the total twenty-year length of the warranty.
In this case, that percentage would have been roughly 17.136%. Thus, if the $7,865.00 roof had to be entirely
replaced, Plaintiff would have been responsible for 17.136% of the total cost, or $1,347.76. It would necessarily
follow that if the repair cost was minor, such as $200.00, then Plaintiff should be responsible for roughly $34.27 of
that cost. What is left unexplained by Defendant is why, if Plaintiff@ total cost for having the roof entirely replaced
would have been $1,347.76, Plaintiff was required to pay that full amount up-front before any repairs would be
undertaken, especially after Barrett Company had already refused to replace the roof.



Well, when you do a roof you have to Dthere is a certain
nal patern you apply to the shingles, on every package of
shingles. And if you don® follow tha nal pattern, then the
shingles have a highe chance of beng blown off theroof.E [The
shingles on Plaintiff@ roof] were naled several inches too high
which only allowed the nails to go through one set of shingles
ingead of two sets of shingles like they should have. And some
shingles were altogeher missing anal. You are suppo®d to have
four in each shingle and some shingles only had three. Andthos
three were still high nailed.E

| said | could repar the shingles and nal them back down
up there, no problem, the ones tha had blown off. If | did tha the
chances were |@ be back at least once a month and reparing and
hewould have some repair bills and a big headache

Option nunber two was he could tear the whde roof off
and replace therodf.

And option three which was to re-cove the roof with
shingles with nalls tha were longe to hold B to go through the
origind shingles and the shingles tha | put on there which is
significantly less than option nunber two.

Baxter added tha there was no problem with the shingles themselves; the problem
was with how they had been installed by Barrett Company. Baxter testified tha Plaintiff pad
him $4,00000 for option number two above i.e., to have the shingles indaled by Barrett
Company recovered. Although the shingles Baxter indaled on Plaintiff@ roof were more
expendve than the ones they covered up, there was no proof presented as to the overal cos
difference.

The find witness was Barrett, who testified tha he has owned Barrett Company
for forty years. Barrett stated that over the past ten years, Barrett Company has replaced from
five to ten rodfs pursuant to the warranty. Barrett testified tha the warranty provides tha the
extent of repar or replacement is at the total discretion of Barrett Company. Barrett Company
never was pad for any of the repars made to Plaintiff(3 roof. Barrett Company sent the check
for $90000 back to Plaintiff because (he raised so much cain at the office.O Barrett testified to
the several complaints received by Plaintiff and the work peformed by Barrett Company at no
cod to Plaintiff. On cross-examination, Barrett acknowledged tha he never spoke with Plaintiff
about the problems Plaintiff was having with the roof, and Barrett never ingpected Plaintiff@
roof after Barrett Company began receiving complaints. Barrett stated tha the initial cog for
ingalling therodf when Soloman owned thehous was $7,86500.

Following the trial, the Trial Court issued a Memorandum Opinion making the
following findingsof fact and condusonsof law:



In this particular lawsuit the plaintiff purchased a residence
in May, 2001 tha had been roofed by the defendant in Augus,
2000. Theplaintiff indicated that the price of thehous was highe
because of thewarranty tha had been given by defendant.

Theplaintiff testified that when shingles started to come off
around the end of 2002 he got in touch with ddendant and was
told he had to send a check for $90000 before arepar crew would
be sent. One of the defendant® repar crew indicated tha the
entire roof needed to be replaced because it had been indalled
wrong. The crew replaced the shingles tha had come off and
promised to return in the spring to replace the entire roof. The
defendant never came back to replace the roof, and at plaintiff@
ingstance (sic) eventudly sent his origind check back without
having cashed it.

The shingles continued to come off in 2003 and 2004 and
defendant was agan contacted but never replaced the roof. The
plaintiff had [Ryan] Baxter cover the defective roof for a price of
$4,00000, and hetestified as an expert witness at tria tha he had
ingoected the whole roof and it was impropely nailed and needed
to be replaced or recovered. Plaintiff chose the least expendve
remedy to the problem.

The Court findstha the rodf was impropely indaled by
the defendant and should have been replaced unde the warranty in
the spring of 2003. The warranty did not provide for full
replacement cod but for aprorated amountto be deduded from the
cog and the Court findsthe prorated amountto be $90000.

Based on the above the Court awards judgnent to the
plaintiff agang the defendant in the amount of $4,00000 less the
prorated amount of $90000 for a judgnent of $3,10000 and court
cogs.

The Tria Court then entered an Order incorporating the terms of the

Memorandum Opinion. Barrett appeals claiming: (1) the Tria Court erred in finding Barrett
Company breached the warranty; (2) the Trial Court erred when it determined tha there was a
contractud obligaion owed by Barrett Company to Plaintiff; (3) the Trial Court erred by not
finding that any duties arising unde the warranty were fulfilled by Barrett Company; and (4) the
Trial Court erred in the amount of damages awarded to Plaintiff. Plaintiff raises oneissue and
claims he should have been awarded thefull $4,000.00 he spent to have theroof recovered.

Discussion



Thefactud findingsof the Trial Court are accorded a presumption of correctness,
and we will not overturn those factud findingsunless the evidence prepondeates aganst them.
See Tenn.R. App. P. 13(d); Boganv. Bogan 60 SW.3d 721, 727 (Tenn.2001) With respect to
legd issues, our review is conduded Qunde a pure de now standad of review, according no
deference to the condusonsof law made by the lower courts.O Souhern Congdrudors, Inc. v.
LoudonCounty Bd. Of Educ, 58 SW.3d 706,710(Tenn.2001)

Thewarranty provided by Barrett Company is as follows:

WE HAVE THE STRONGEST LABOR
WARRANTY YOU WILL FIND IN
ROOFING

1. Barrett Company@ maximum liability shdl be limited
during first year of warranty period to the reasonable labor and
material cog as stated heeon. Maximum liability shdl be
decreased at the beginning of each subsequent year by an amount
equd to the quoient derived by dividing reasonable labor and
material cog by numbe of years in the warrant peiod. The
remaining cog shdl betheresponsbility of theowner. The extent
of the repar or replacement is the sole discretion of Barrett
Company.

2. Barrett Company shall have a reasonable time after
notification to ingoect said problem and to determineif it is caused
by material defects, workmanship, or some othe source.

3. Barrett Company shdl not be responsble or liable for any
damageto theinterior or contents of any building or dwelling.

4, Barrett Company shdl not be liable for Acts of God
induding but not without limitation, halstorms, strong gde,
huricanes, tornadoes, violent storms, or ddects in building
structure to which shingles are applied.

Thiswarranty is expresdy in lieu of any othe expressed or implied
warranty. No company peasonnd, or any other person has the
authority to assume any additiond liability or responsbility for
Barrett Company in connection with any roofing materials or
labor.

All warranties contained herein and implied warranties shdl be
void if payment is not made according to payment plan.

Barrett@ first issue is tha the Trial Court erred when it found Barrett Company
had a contractud obligation to Plaintiff. When Plaintiff initially informed Barrett Company of



the problem, Barrett Company sent Plaintiff a document which requested payment of $90000 up
front This doaument stated:

Upon receiving your complaint, we are sending this warranty
agreement for your signaure. This is so tha there will be no
misundestanding between us. When we receive this agreement
from you we will begin necessary arrangements to take care of
your complaint.

Barrett argues tha onae Plaintiff requested the return of his check for $90000 and
Barrett Company complied with that request, Barrett Company was Gho longe contractudly
liable for any further repairsE. O We disagree with Barrett@ argument for two reasons First,
Plaintiff is claiming a breach of the initial warranty, not any later agreement that was sent to
Plaintiff onee he began having problems. Second, pursuant to the warranty Plaintiff would be
required to pay a portion of the repar cost based on how long the warranty had been in effect.
However, at tha paticular paintin time Plaintiff would have had to pay $900.00 only if the cog
of the repair was equd to the origind cog of $7.865. Plaintiff@ share of the cog for a simple
repar would have been subdantially less. See footnote 1, supra. The warranty did not obligate
Plaintiff to pay $90000 up-frontfor a smple repar, for example arepar coging less than $900,
and Barrett Company( request tha he pay $90000 up-front clearly was unreasonable unde the
warranty. Plaintiff had every right to demand the return of at least a subgantial amount of the
$90000 once it became clear tha Barrett Company had no intention of replacing the entire roof.
The same can be said about Barrett Company( request the next year tha Plaintiff pay $1,34776
up-front before awork crew would be sent to his house to repar theroof. Barrett@ first issueis
without any merit.

Barrett@ next issue is his claim that Barrett Company fulfilled any duties it may
have had unde the warranty. Barrett points out tha the warranty explicitly provides tha the
Qextent of therepair or replacement is the sole discretion of the Barrett Company.O Barrett then
claims tha his company exercised tha discretion when it repeatedly sent work crews out to
Plaintiff@ hous to pach the roof. Barrett fails to acknowledge however, tha aong with the
express contractud obligation unde the warranty comes a duty of goodfaith and fair dealing.
As noted by this Court in Elliott v. Elliott, 149S.W.3d 77 (Tenn. Ct. App. 2004)

Every contract imposs upon the paties a duty of good
faith and fair dedling in the paformance and interpretation of the
contract. Wallace v. National Bank of Commerce, 938 SW.2d
684,686 (Tenn. 1996) RESTATEMENT (SECOND) OF CONTRACTS &
205 (1979) 2 JosepH M. PERILLO & HELEN HADJYAUUAKIS
BENDER, CORBIN ON CONTRACTS & 5.27, at 139 (rev. ed. 1995)
This duty requires a contracting party to do nothing that will have
the effect of imparing or destroying therights of the other party to
receive the bendits of the contract. Winfree v. Educators Credit
Union, 900S.W.2d 285 289(Tenn. Ct. App.1995.



Elliott, 149S.W.3d at 84-85.

Theonly evidence offered at trial regarding the condition of the origind roof was
tha it had been indalled wrong and needed to be replaced. There was no evidence to the
contrary. The facts certainly do not prepondeate agang the Trial Court@ factud finding that
Qhe roof was impropaly ingalled by the defendantE. O Given tha the entire roof had been
impropealy ingalled, Barrett had a duty of goad faith and fair dealing with regard to the
warranty. Sending work crews out to Plaintiff@ house several times a year to patch areas on the
roof while shingles continued to fall off does not congitute good faith and fair dealing unde
these facts. Thus even thoughthe warranty gave Barrett Company Gole discretionOregarding
the extent of repar or replacement, that discretion had to be exercised with good faith. We
bdieve the Trial Court correctly determined tha Plaintiff was entitled to have his impropealy
ingalled roof replaced unde thewarranty.

Barrett® next issue is his claim that the Tria Court erred when it conddered
Plaintiff@ testimony about his convasation with Stacey. Barrett claims Stacey@ alleged
comments should not have been conddered when determining if Barrett was liable to replace the
roof. We do not bdieve the Trial Court relied on Stacey® alleged comments when determining
what Barrett Company® obligaions were unde its origind warranty. The Trial Coun(
determinaionin this regard was based solely uponthe origind warranty.

The Tria Court may have relied on Stacey@ comments when determining the
origind roof had not been propaly indaled. However, Barrett does not argue tha Stacey®
alleged comments cannot be used for this particular pumpose. Even if Barrett did make such an
argument, Stacey@ comments would have been admissible pursuant to Tenn. R. Evid.
803(1.2)(D) which provides a hearsay exception for a statement offered againg a party that is G
statement by an agent or servant conaerning a matter within the scope of the agency or
employment made during the existence of the relationdhip unde circumstances qudifying the
statement as one agang the declarant@® interests regardless of declarant® availability.O Without
question, before Stacy and the rest of Defendant® repar crew sent to Plaintiff@ home could
repar theroof, it first was necessary tha they identify the problem with theroof. Stacy did so,
and told Plaintiff what they had found. We find no error in the admission of Stacey@ statements
for purposes of determining whether theroof was propely indalled in thefirst place. However,
even if this convasation was inadmissible, the only remaining testimony offered at trial was tha
of Baxter, whose unrebutted testimony was that the entire roof had been indalled impropely.
Therefore, even if the Tria Court erred in admitting this testimony, the facts ill would
prepondeate in favor of the Trial Cournt® conduson and any evidentiary error would not
conditute reversible error.

The find issues surround the Trial Coutt@® award of $3,10000 in damages.
Barrett argues tha Plaintiff was not entitled to have thirty year shingles indaled. Barrett also
claimsthat since Barrett Company returned both of Plaintiff& checks to him and hereceived free
repars, Plaintiff is not entitled to any damages. Plaintiff claims tha since the origind roof cost
$7.85000, and the cog for having the roof recovered was only $4,00000, he should receive the
entire $4,00000.



The pumpo< of assessing damages in a breach of contract case is to place the
plaintiff, as nearly as possible, in the same position he would have been in had the contract been
peformed. Adans TV of Memphis, Inc. v. Conorp of Tennessee, Inc., 969 SW.2d 917, 922
(Tenn. Ct. App. 1997) Action Ads Inc. v. William B. Tannag Company, Inc., 592 SW.2d 572,
575(Tenn. Ct. App. 1979) Theinjured paty, however, isnotto be putin abeter postion than
he would have been in by recovery of damages for breach of the contract. Adans TV, 969
S.W.2dat 922.

Had the contract been fully performed by Barrett Company, Plaintiff would have
twenty year shingles and he would not have had continuousrepars made to the roof or water
damage resulting from the shingles falling off the roof. Plaintiff could have had the entire roof
replaced with twenty year shingles and Barrett Company would have been responsble for the
entire cost up to $7,86500, less Plaintiff@ prorated amount Plaintiff chose a less expensve
option even thoughBarrett Company had breached the warranty. The option Plaintiff chose was
to recove the roof ingead of replacing it. While Defendant complains that Plaintiff now has
thirty year shingles on his roof as oppo®d to twenty year shingles as origindly provided,
Defendant offered absolutely no proof that the rodf in its current condition, even with thirty year
shingles, results in the Plaintiff bang placed in an overal beter postion than he would have
been had Defendant not breached the contract. When consdering all of thefactsin this case, we
do not bdieve tha Plaintiff has been placed in a better postion than hewould have been had the
warranty not been breached. Plaintiff correctly notes tha the (4,00000 price was substantially
lower than thepriceinitialy charged by Mr. Barrett when the defective roof was ingalled.O

The Tria Court determined tha Plaintiff@ measure of damages should be
assessed unde the warranty as of the time Plaintiff was required by Barrett Company to pay
$90000 before a repar crew would be sent to repar the roof. While the languaye of the
warranty certainly lendsitself to different interpretations with the one advanced by Defendant
being theleast plausble, Plaintiff never takes seriousissue with the method utilized by the Trial
Court other than to say because the $4,000 was less than the origind cog of the roof, he should
have gotten the full $4,000. As the entire roof originadly cos $7,86500, if Plaintiff(3 prorated
share would have been $90000 of tha amount then the warranty at the time of Plaintiff@
origind claim for repars made unde the warranty covered 88.56% of the repar cod. Since
Plaintiff® repair cos was $4,00000, he is entitled to 8856% of tha amount or $3,54240.
Therefore, we modify the judgnent by awarding to Plaintiff a judgnent in the amount of
$354240. Asmodified, thejudgment of theTrial Court is affirmed.

Conclusion

The Judgnent of the Trial Court is modified by awarding Plaintiff a judgnent of
$354240and affirmed as so modified. This caseisremanded to the Trial Court for collection of
thecogsbdow. Codsonappedal aretaxed to the Appdlant, Frank Barrett, individudly and d/b/a
Barrett Company, and his surety.



D. MICHAEL SWINEY. JUDGE



