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OPINION

Inthisaction,theplaintiff allegessheslippedandfell in theparkinglot of a SaveA-
Lot market in Nahville, Tennesseand sustained pgonal inpries. The Save-A-ot is owned by
defendantHouches Market of Tenneseg Inc. (Otbuchens The SaveA-Lot is locatedin a
shoppingcenter which, alongwith the parkinglot is ownedby defendantd. D. Eathely Properties
(OEtherlyO).

Defendantdiled aMotion for SummaryJudgment,arguing thatHouchenxsowedno
duty of careto plaintiff, plaintiff could not prove an essential element of the premise liability claim



against Eatherly, and plaintiff@ negligence equaled or exceeded the negligence of the defendant.
The Motion was supported by the deposition of plaintiff and an affidavit of J.D. Eatherly. In
plaintiff@ response, she said that defendant owed a duty under the premise liability Gnethod of
operaionCtheorypursuanto Blair v. West Town Mall, 130S.W.3d761(Tenn.2004). Shealsofiled
heraffidavit andtwo photogaphsof the paiking lot. Shealsofiled affidavits of Jasmine&Compbn
and Clarace Elwad Simp®n.

At the heaing on the motion, the Trial Judge grantad HouchexssMotion, but the
Motion on behalf of Ederly was daied.

Subsequently Eatherly filed a Motion to reconsider, and in its memorandum in
support it urged the Court to consider the premise liability principals set forth by this Court in
Thompson v. Ruby Tuesday, N0.M2004-01869-COAR3-CV, 2006WL468724(Tenn.Ct. App.Feb.
27,2006). TheTrial Courtthengrantel EathetyO$/otion anddismisedtheadion onMay 5, 2006.

OnJuneb, 2006plaintiff filed aMotionto Alteror Amendonthegroundthatshehad
new evidence that suggested both defendants had notice of the defective condition. Eatherly
respondd thatthe Motion did notsetforth why the Onev eviden@Ccould not havebeen producel
and preented bre defendantOsiotion wa head andadjudicatel. This motionwasdenied ad
plaintiff appealed.

Essentiallythe factsregardingthe accidentare gleanal from the depositionof the
plaintiff, andtheevideneregardingthestatusof owneshipof the parkinglot andtheageenentof
leasebetwed HouchasandEathely aresetforth in theaffidavit of J. D. Eathely andtheattached
lease

On the date of the accident, plaintiff had two nieces, ages nine and ten, in the car
whenshestoppedatthe SaveA-L ot with theintentof purchaingpicnic supplies.Shehadnotbea
to this particular store for approximately two years before the accident, and drove her car into the
parkinglot andparked in aspae in front of the store. Shegot out of the ca, closedthedoorand
startedslowly to walk aroundhercar. Shewalked approximatelythreeto fourfee andslippedand
fell in a puddleof oil in the parkinglot. Sheclaimsto havenot seentheoil onthegroundbefore
steppingn it. Shefell on herbackin the puddleof oil andinjured herrightleg. Shetestifiedthat
thebad of herbody, includingherhair,wassoakedn oil. Two eldely men,who hadbeensitting
intheir carsin thelot, observed her fall and helped her to her feet. Thesemen advisedolaintiff that
a youngman had just finished chgng theoil in his carin the parkindot.

Plaintiff describe theoil onthegroundOitwasnQtolittl e bitty amount,t waslike
apuddleof oil. OShedescibedtheoil asOdek bladkOandstaedthattheoil, whichwas darke than
thegraysurfaceof thepaking lot, was clealy distinguishabléromthelot. Herexplanatiorfor not
seeingthe oil until shewas lying in it wastha shewaslooking straiht ahea andthatshenever
looks down when she is Wéng. She wa questioned at heleposition:



Q. But wha would havekept you from seeing it hadyou beenlooking where
you were walking prior to stepping in it?

A. | don@know. | don®- - | have noidea. | mean, IQe been like this al my
life. | mean,why all of a sudd@ would | - - oh, geg thereOwil. | mean,
comeon, man. | meanlOvgustbee like thisall my life. 1 neverook down
when Om walking | always look straifyt ahed.

Sheaged in herdepositionthatshedid notknow whethe SaveA-L ot employees
ortheowne of theparkinglot hadnoticeof thepuddleof oil shefell into. Shestatedha shedrove
by the lot aftetthe dayof the @cident and it was in Ofilthy) condition. She lasowledged that she
couldnot speakto the stateof thelot prior to the day of theacadentasshehadnot been therefor
two yeas prior to theacddent. In heraffidavit filed in supportof herresponseo the defendantOs
motion she contradicts that last satement. In paragraph 4 of the affidavit she sates:

4, Theareaof thestorewasgenerlly keptunclean. | slippedin whatl assumed
to be oil which caused meto fall. | did not see the puddle of oil prior to
steppingonto thissubstanceAttachal herdo are copiesof thephotogaphs
takenshortlyafter thefall. The photogaphsshowthe geneal state of the
parkinglot. Theparkinglot wasrarely cleanedandgeneglly wasnotswept
free of déoris. . . .

Theaffidavit of JasmineCompton ateengerwholived nearthe parkinglot, stated
thatshehadobseved il andslick oil spotsin theparkingarea.OTheaffidavit of ClarenceEdwaid
Simpsn, Sr.,anemployeeof Save-alot atthetime of plaintiffOdall, states:O[thelot wasnever
paved,clean& or monitoredto prevent peoplefrom the neighborhoodfrom performing car
maintenane on the lot.O

J. D. EathelyOsffidavitin supporbf theirmotionstatedha Eatherlywastheowner
of thepropety atissueatthetime of theaccident;the propety wasthesubjet of aleaseageanent
with varioustenantsvholeasedstorespaceonthepropety, includingHouchensandthatunderthe
termsof theleasethelandlordwasresponsibléor kegingtheparkingareaandothe commonrareas
of the propety in orderlycondition,clearof dirt, debis andsnow. Thetenantwasresponsibldor
keepinghesidewdks andloadingdocksimmediatelyadja@ntto theleasel premisedreeandclea
of dirt, debrisor snow. Hefurther stated that on September 28, 2002 the parking lot of the property
at issue served multiple tenants and that the lot was under the exclusive control of J. D. Eatherly
Properties. Eatherly also addressed theissue of whether Eatherly caused or had notice of the puddle
of oil. He statedtha neitherEaherly nor its employeeshadnoticeof the puddleof oil or of any
dangerous or defective condition at the lot on the day of the accident; neither Eatherly nor its
employeescausedheoil spill andthatEathely hadno knowledg thatanyemployeeof Houcheas
caused the oil spill. Plaintiff@ deposition, considered in its most favorable light, together with
EathelyOsaffidavit, doesnot establisha mateial issueof mateial fact asto adual notice of the
puddle of ail.



Summary judgmentis approprige only whenthe moving party demonstratetha
thereareno genuineissuesf material fact andthatheor sheis entitled to judgment asa matterof
law. Tenn. R. Civ. P.56.03; Byrd v. Hall, 847S.W.2d208,210(Tenn.1993) If boththefactsand
conclusions to be dvan from sub fads permit a rasonablgerson to rach onlyone conlusion,
summaryjudgmaent is appropriateRobinson, 952 8V. 2d at 426 (Tenn. 1997).

In Blair v. West Town Mall, 130 S.W.3d 761 (Tenn.2004) the SupremeCourt
reiterated the standards applicablewhen the appel late court reviewsamotion for summary judgment:

Our task is confined to reviewing the record to determine whether the requirements
of TennesseeRule of Civil Procedue 56 have bean met. See Staples v. CBL &
Assoc., Inc., 15 SW.3d. 83, 88 (Tenn. 2000); Hunter v. Brown, 955S.W.2d49,50-
51; Cowden v. Sovran Bank/Central South, 816 S.W.2d 741, 744 (Tenn.1991)
TennesseeRule of Civil Procedue 56.04 provides that summary judgment is
appropriate where: 1) there is no genuine issue with regard to the material facts
relevant to the claim or defense contained in the motion, and 2) the moving party is
entitled to ajudgment asamatter of law on the undisputed facts. Staples, 15S.W.3d
at 88.

Whenthe partyseekingsummaryjudgment makesa properlysupportednotion,the

burdenshifts to the nonmovingparty to setforth spedfic facts establishingthe
existence of disputed, material facts which must be resolved by the trier of fact.

To propety supportits motion, themovingparty musteitheraffirmatively negatean
essentialelement of the non-movingpaty's claim or condusively establishan
affirmative defense. If the moving party fails to negate a claimed basis for the suit,
the non-movingpartys burdento produe evidenceestablishingthe existence of a
genuineissue for trial is not triggered and the motion for summary judgment must
fail. If themovingpartysuccesfullynegatesaclaimedbasisfor theadion, thenon-
moving party may not simply rest upon the pleadings, but must offer proof to
establish the existence of the essential éements of the claim.

Blair, at p. 763-64.

In Blair the Courtcontinuedo follow therule thata defendantwho seds summary
judgment must actually affirmatively negate an essential element of the plaintiff's claim or establish
anaffirmative defensebefore the plaintiff's burdento produceevidene estdlishingthe existence
of agenuinessueof materidfactistriggered. A contentiorthataplaintiff cannotproveanessatial
elemenbf herclaim does not daally neate that ement. Hannan v. Alltel, No. E2006-013530-
COA-R3-CV,2007WL208430at *5I (Tenn.Ct. App. Jan.26,2007),pem. app.granted Junel18,
2007.Seeg.qg, Lawson v. Edgewater Hotels, Inc.,167S.W.3d816,823-24(Tenn.Ct. App. 2004);
Hankins v. Chevco, Inc. 90S.W.3d 254, 261 (Tenn. Ct. App. 2002)
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DefendantHouchens claims that as lessee of the premises, it owed no duty to Ms.
Berry to maintain the parkinipt in a reasonablgafecondition.The issue of Wwethera deéndant
oweda dutyto plaintiff is aquestionof law for the court. Blair v. Campbell, 924 S.W.2d 75,78
(Tenn. 1996); Carson v. Headrick, 900 S.W.2d 685, 690 (Tenn. 1995) It is undispuéed that
Houchensleasedhebuilding in which the SaveA-L ot waslocaedfrom Eaherly, andthatunder
thetermsof theleasgEathely, thelandlord,wasresponsibldor keepinghepalking areaandother
commonareasof thepropertyin Oorddy condition,clearof dirt, debis, or snowO Plaintiff did not
offer anyevideneto disputethatthepaiking lot atissuese'vedmultiple tenantandwasatall times
under the exclusive control of Eatherly.

It iswell established that alandlord is responsible for the common areas under his
controlandthat Owhee[a] landlordretainspossessionf apat of the premisegor usein common
by different tenants, the landlord is under a continuing duty imposed by law to exercise reasonable
careto keg thecommonareasn goodrepar andsafecondition.Tedder v. Raskin, 728S.W.2d 343,
347-48(Tenn.Ct. App. 1987). Althoughthelandlordhasthedutyto keepcommonareassak and
in goodrepair, alesseealso hasa Odlty to seethatthe leasedpremisesandits appro&h is in a
reasonablysafecondition.O Thompson v. Ruby Tuesday, Inc., No. M2004-01869-COAR3-CV,
2006W1468724at *3 (Tenn. Ct. App. Feb. 27, 200@iting Gladman v. Revco Disc. Drug Ctrs.,
Inc. 669 SW.2d 677, 678-79 (Tenn. Ct. App. 1984). However, this Court, in Thompson and
Gladman, declinedto find thata lesseehada duty to a customer/inviteavho wasinjured in the
parkinglot of ashoppingcente when thelesseealid notexerdsecontroloverthepaiking lot andthe
leasewith the shoppingcenterlessorprovidedtha the parking lot remainedn the control of the
lessor: Thefactsin Thompson andGladman arestrikingly factually similarto this case Plaintiff

! This courtalsodiscusse@sdictatheissueof alesse®sluty undersimilar circumstance
to thosepresat herein Munsey v. White Stores No. 45, No. 03A01-92030CV-00085, 1992 WL
361361 *2 (Tenn. Ct. App.1992): QAlthough there are holdings to the contrary, the mgjority ruleis
thatthelesse®f abusinesgstablishmenwithin ashoppingenteis notliablefor injuriessustained
by acustomepnaportionof thecentempremisesiotincludedin theleaséold, wherethelessothas
thedutyto maintaintheareain questionSee FrankD. Wagne, Annotation,Liability of Lesseef
ParticularPranisesin Shoppng Centerfor Injury to Patron for Conditionon Portion of Premises
NotIncludedn His Leasé&old,48A.L.R.1163,1168(1973& Supp.). The mgjority of courts hold
that in sucha situationthe lesseas notliable.See Durm v. Heck’s Inc., 401 S.E.2d 908 (W. Va.
1997) (lesseenot liable); Morris v. Scottsdale Mall Partners, Ltd., 523N.E.2d457(Ind. App. 1988)
(lessee not liable); Raspilair v. Bruno’s Food Stores, Inc., 514 So.2d 1022 (Ala. 198{lpsseeot
liable); Garcia v. Arben Realty Co., 89 App.Div.2d616,452N.Y.S.2d665(N.Y. App.Div. 1982)
(lesseenot liable); Howe v. Kroger Co., 598S.W.2d929(Tex. Civ. App. 5" Dist. 1980)(lesseaot
liable); but see Wilson v. Allday, 487 So.2d 793 (Miss. 1986)lessee liable); Jackson v. K-Mart
Corp., 182 N.J Super. 645, 422 A.2d 1087 (19@é&%¥sediable).



clealy statedhatshe fellin the parking loand notonthe sidewkk, and theras no evidencéhat
shefell in front of thedoorof theSave-alLot. Thisis notaningress/egesscircumstance Basedon
the principles set forth in Thompson and Gladman, the undisputedads presentd regardingthe
relationship between Houchens and Eatherly, the terms of the lease and the location of the fall,
establish Houchens, themoving party, has negated an essential element of plaintiff@claim, i.e., duty.
Plaintiff did notpresenainyevidene thatHouchenseve exercisd anycontroloverthelot, andas
Houchens nodutyto Ms. Berry to maintaintheparkinglot in areasonablseafecondition,theTrial
Court correctly granted summary judgment to defendant Houchens.

Inpremised ability case, thesuperioknowledge of theconditionof thepremisegpossessed
by the owner trigers liability. SeeFaton v. Mclain, 891 SW.2d 587, 592-94 (Tenn. 1994); Ogle
v. Winn-Dixie Greenville, Inc., 919S.W.2d 45,46 (Tenn.Ct. App. 1995). Before theownerof the
premises may be held liablefor negligently all owing adangerous condition to exist on the premises,
the plaintiff mug egablish oneof the following: O1)the conditionwas causedor createdby the
owner, operdor, or hisagent,or (2) if theconditionwascreatedby someonetherthantheowne,
operdor, or hisagent,thattheowne or opeatorhad actua or construtive noticethatthecondition
exiged prior to the acadentO Thompson, 2006WL468724 a *3 (citing Barron, 2006WL16310 at
*3).

The reord bdore usdoesnot establish thathe condition wasaused ocreated by

Eatherly or his agent. The affidavit of Eaherly furtherassets thatEatherlydid not havenoticeof
a dangrous ondition in e paking lot onthedayof theacadentnor wasEathely on notice of a
puddleof oil in the parkinglot. Plaintiff did not refutethatEathely did not haveadual noticeof
thepuddleof oil. These®ondprongof thenoticerequirenent,constructivenotice canbeshown
Qhrough proof that [a] dangerous or defective condition existed for such atime that in the exercise
of reasonablecare, the owna shoull have becomeawae of the conditionO Thompson, or by
Oshowing patternof conductarecuriing incident,or ageneal or continuingconditionindicating
the dangerousconditionOgxistence.OBlair, 130 S.W.3d at 765-766. Plaintiff haspresente no
dired or circumstantialevidenceuponwhich atrier of factcould infer thatthe puddle of oil had
beenin theparkinglot for suchatimetha, in theexerciseof reassonablecare Eathely shouldhave
becomewae of thecondition. TheplaintiffOsestimonyin fact,wasto thecontray. As shenoted
in her deposition, she had been informed that aman had just changed hisoil inthe spot were sheféll,
and she admitted that the oil could have been |eft therejust seconds before shefell. But plaintiff in
her Responséo DefendantOMotion for Summary Judgmentrelieson Blair v. West Town Mall,
arguingthat Eathely hadconstrutive knowledge of thepuddleof oil. ShearguesthatO[theparking
lot was usedby individualsto perform automobilemaintenace, and that this was a recurring
incident and it was common to occur at or around the time of plaintiff@ fall. She charges both
defendantswere on notice of the useof the parkinglot asanautomobilemaintenacefacility and
that slick oil spotsvould be lef on the lot.O

In Blair, the SupremeCourthdd tha constructivenoticecanbefoundby showing
a patten of condut a reurring inddent, or a gneal or @wntinuing condition, and &

Whenthe partyseekingsummaryjudgment makesa propely supportednotion,the
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burdenshifts to the nonmovingparty to setforth spedfic facts establishingthe
existence of disputed, material facts which must be resolved by the trier of fact.

To propety supportits motion, themovingparty musteitheraffirmatively negatean
essentialelement of the nonmoving partyOsclaim or conclusively establishan
affirmative defense. If the moving party fails to negate a claimed basis for the suit,
the non-movig partyO$urden to produceevidene estalishing the existenceof a
genuineissue for trial is not triggered and the motion for summary judgment must
fail.

Blair, 130S.W. 3dat767- 768. Inthiscasessin Blair, Eathely failedto affirmatively necatethe
essentiaklementof noticein plaintiff@ claim. Theaffidavit of J. D. Eathely andthe deposition
testimony of the plaintiff, do not affirmatively address the constructive notice issue described in
Blair. Theaffidavitdid notsd forthfadsestablishinghatEaherlyregularly maintainedmonitored
orinspectd thepaking lot. It did notaddressheissueof whetheror notthe paiking lot was used
by the neighborsfor vehicle repair and maintenane. Nor did it addressthe geneal or continuing
condition of the paking lot. BecauseEathely failed to affirmatively necate the element of
constructivenotice theburden of establishingheexisienceof genuinemateial facsfor trial neve
shifted to plaintiff.

DespiteEatherlyOsailureto affirmativelynegatetheelemenbf constructivenotice
the Trial CourtOgrantingof summaryjudgment was proper as EathelyOsmotion for summary
judgment conclusively established an affirmativedefense. Based on plaintiffOslepositiortestimony
andcompaative fault principals,plaintiff was fifty percentor moreat fault for he accidentand
injuries. See, McIntyre v. Balentine, 833 SW. 2d 52 (Tenn. 1992); Lewis v. State, 73 S.W.3d 88,
94-95. Also see, Eaton v. McLain, 891 S.W2d. 587-592 (Tien. 1994).

In this caseplaintiff testified shegot out of the car on the driverOsside, closed the
doorandstatedwalkingslowly aroundthecar. Herexplanatiorfor notseeingheoil until shewas
lying in it was that she was looking straight ahead and that she never looks down when she is
walking. According to her testimony, she slipped and fell into a considerable sized puddle of ail,
notjustaspotor two of oil asdiscussd in the Blair case Thepuddlewaslarge enoudn to soakthe
entireback sideof he bodyandthe back of her heal. Shedescibedthe oil asOdek bladkOand
stated that the oil, which was darker than the gray surface of the parking lot, was clearly
distinguishabldrom the surface of thelot. Like theplaintiff in Easley, she had autyto see whia
wasin plain sight, alarge, black puddle of what was clearly slippery oil, and to avoid walking into
it. While Eathely clealy hada duty to maintainthe parking lot in areasonhblely safecondition,
reasonablenindswould notdiffer becaiseof plaintiffOsibsolutdadk of attentionto where shewas
walking she wa at least fiftyperent responsible for hefall and subsguent injury

Finally, plaintiff assetsthattheTrial Judgedid notarticulae anyreasonfor granting

summaryjudgmaent in favor ofthedefendants. This aignent is without rarit. Tennesee Rules
of Civil Procedure56.04providesthatuponrequestthetrial courtshallstatethelegal groundsupon
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which the court grants the motion for summary judgment, but plaintiff did not make such arequest.
Further, Tennesse®&ulesof Civil Procedue 54.01provideshatfindings of factandconclusion®f
law areunnecssaryondecision®f motionsunderRules12and56.Moreove, theappdlate coutOs
review of summary judgment is de novo, and the Trial Court@ reasons for its judgment, while
helpful, do not preclude this Court® review of summary judgments. In this case, the appellate
record, without the Trial Court@ reason for judgment, was adequate for appellate review becauseit
provided aJair accurate and complete accountOof what transpired at the trial level. Thisissueis
without merit.

We affirm the Trial CourtOgrantof summanjudgment to bothdefendats,with the
cost of the gppeal assessed to Vicky Berry.

HERsCHEL PIcKkENS FRANKS, P.J.




