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OPINION
Background

Jerry Bonne broughtthis action agang Andrew Billen, aleging the paties were
involved in an automobile accident, tha plaintiff was injured at the fault of Billen, and for
damages for personal injury and propaty damage. Theorigind summonsto Billen was returned
with a notation tha Billen could not be found, and had moved from tha address, and CUNA,
plaintiff@ UM carrier, Answered, stating that Bonner had a UM policy with them, with limits of
$100000 per person and $30Q000 per occurrence.

An aias summons was issued to Billen, which was returned marked QefusedO
andfor QundaimedO Subsequently, on Januay 7, 2001, service was obtained on Billen at his
resdence, and Billen then filed an Answer, and denied the accident could have caused injury to
plaintiff.

Risk Enterprise Management Limited, Inc, (QREMQ on behdf of Bek
Depatment Store, was allowed to intervene and asserted its subrogdionrights. REM stated tha
it was the third-party administrator of workersQcompensation risk for Belk Department Stores of
Chatanooga and tha Belk was plaintiff(@ employer at the time of the accident, which occurred
during the course and scope of plaintiff@ employment. REM stated that it had paid bendfits to
plaintiff unde the workersOcompensation laws for his injuries from the accident, and soughtto
recover any bendfitsit had pad from any damages tha plaintiff recovered in this action.

Plaintiff@ discovery revealed tha Billen was insured by Direct Insurance at the
time of the accident, with limits of liability onhis policy of $25000450,000.

Billen filed a Motion to Dismiss which was treated as a Summary Judgnent, and
responding, the Court determined that Billen had insurance limits of $25000450000, and tha
plaintiff@ UM coverage was $100000B800000. The Court conduded tha since Billen was
undeinaured, plaintiff could rely onthe provisions of Tenn. Code Ann. ©56-7-1206¢€) regarding
service of process, and then denied Billen@ motion. On February 16, 2004 the Court ordered
Billen to comply with discovery within 30 days. Theplaintiff subsequently filed a Third Motion
to Compd and/or for Contempt and/or for Default Judgnent, asserting tha Billen had still not
respondel to discovery. The Court then entered an Order giving Billen 30 more daysto respond,
stating tha if hedid not, his Answer would be stricken and a default judgrment would be entered.

Billen soughtan extraordinary appeal ontheissue but his application was denied.
The Trial Court then entered an Orde finding that the defendant had failed to comply with
discovery, and ordering tha hebedeclared in default, and the case set for hearing on damages.

Plaintiff filed an Exhibit List and Witness List, and Billen respondel with a
Motion asserting tha plaintiff should be prohibited from presenting the testimony of Ken
John®n and Donna Poole, who were listed, because plaintiff failed to name them in his



interrogaory responss or his depostion. Billen admitted tha plaintiff had attempted to
supplement hisinterrogaory responss on the same dae thewitness list was filed.

A jury trial was hdd, and the Court entered a Judgment on the verdict, awarding
plaintiff $40000in damages againg Billen, and $50000 for propety damage TheVerdict form
stated tha $3650000 was awarded for Onedical care/servicesQ and $3,000 for loss of earning

capecity.

REM then filed a Motion asserting the subrogdion, and tha in a Find Decree
entered in the undelying workersOcompensation action filed by the plaintiff agang Belk, Belk
was given a subrogdion interest of $5301186 againg Giny recovery of the employee from any
third parties liable to the employee for the expenses for theinjuries alleged herein.O

Billen filed a Motion for Judgnment Notwithganding the Verdict or, aternaively,
Motion for New Tria, asserting tha the Court erred in denying his Motion for Summary
Judgnent based on the statute of limitations and tha the court erred in allowing Ken Johnon to
testify. Further, tha thecourt erred in denying Billen@ motion for amistrial after plaintiff stated
in his testimony aboutBillen having been in jail. Billen also deposted fundsof $25500with the
Coutt in patia satisfaction of the judgment.

The Trial Court entered an Order Allowing Lien Againg Judgment, and imposed
alien agang plaintiff@ recovery in theamountof $5301186, in favor of REM. After ruling on
several motions the Court entered Judgnent and appeals by Billen and the plaintiff ensued.

Issues on Appeal

1. Did the Trial Court err in overuling Billen@® Motion for Summary
Judgment based uponplaintiff@ failure to comply with Tenn.R. Civ. P. 3?

2. Did the Tria Court err in denying Billen®@ Motion for New Trial on
Augus 29, 2005, after the Court overruled Billen® motion for a mistrid,
allowed a key witness to testify in violation of local rules, and uphdd a
verdict which isincongstent?

3. Did the Trial Court err in denying Billen@ motion for sanctions against
REM and its attorneys?

4. If this Court findsin Billen@ favor onissues 1 or 2, did the Trial Court err
in awarding discretionay cods to Bonne and REM?

5. Would REM be entitled to a subrogetion lien agang tha portion of
Bonne @@ judgnent tha represents future medical expenses?

Discussion



Billen argues tha he should never have had to defend this action, because plaintiff
did not comply with the requirements of Tenn. R. Civ. P. 3 by having process reissued in a
timely fashion. He argues tha Tenn. CodeAnn. 856-7-1206does not changethis result, because
it is part of theuninsured motorist statute, and hewas not an uninsured motorist.

Pursuant to the wording of the UM dtatute, it is clear that underinsured is
consdeed the same as uninsured for the purpaoses of the statute. Tenn. Code Ann. ©56-7-
1202@) expresdy defines an uninsured motor vehicle as onetha is undeinsured, i.e. onefor
Qwhich the sum of the limits of liability available to the insured unde al valid and collectible
insurance policies, bonds and securities applicable to the bodiy injury, death, or damage to
propety is less than the applicable limits of uninsured motorist coverage provided to the insured
unde the policy agang which theclaim is made O

In this case, since Billen@ policy limits were less than plaintiff@, heis uninsured
andthe UM statutes apply. Application of Tenn. CodeAnn. a56-7-1206() establishestha since
service was timely made upon the UM carrier, and service was attempted but returned Qnot
foundCGxgaing the other motorist, the case can proceed with the UM carrier as defendant. Tenn.
CodeAnn.a56-7-1206) provides:

In the event the uninsured motorist's whereabouts is discovered during the
pendency of the proceedings an alias process may issue agang the uninsured
motorist. In such a case, the uninsured motorist shal be allowed a reasonable
time within which to plead to the origind process and then the case may proceed
agang uninsured motorist asif hewas served with processin thefirst ingance.

In thisregard, see Lady v. Kregger, 747 SW.2d 342 (Tenn. Ct. App. 1987. This case hdd tha
T.C.A. & 56-7-1206 supaceded T.R.C.P. 3 in this situaion. Id. Billen® argument tha the
action agang him should be bared due to the statute of limitations fails, because plaintiff
complied with T.C.A. © 56-7-1206

Findly, Billen argues tha undeinsured is notthe same as uninsured, and relies on
the cases of Estate of Kirk v. Lowe, 70 SW.3d 77 (Tenn. Ct. App. 2001) Carr v. Borchers, 815
SW.2d 528 (Tenn. Ct. App. 1991) Carlton v. Davis, 2003WL 1923825(Tenn. Ct. App. Apr.
24,2003) and Lasher v. Robertson, 1994WL 57D972 (Tenn. Ct. App. Oct. 24, 1994) However,
noneof these cases is applicable to theissue before us In Kirk, the uninsured v. undeinsured
issue was never addressed, and in Carr and Davis, the defendants were explicitly foundby the
court to be GullyOinsured, such tha the UM statute would not apply. Findly, in Lasher, the
Court ruled tha plaintiff could notrely on Tenn. CodeAnn. ©56-7-1206because the UM carrier
had not been propely served, asrequired by tha statute. These cases are ingppasite to theruling
herein.

Billen aso argues tha the Trial Court erred in failing to grant his motion for new
trial, because the Court denied his motion for a mistrial after Bonneg made a statement from the
stand that hethoughtBillen had been injail.



During cross-examinaion, Bonne was asked about the length of time the lawsuit
had been pending, and he stated tha it had been hard to serve Billen, because he understood
Billen had spent some time in jail. Responding to an objection, the Trial Court gave a curative
ingruction to the jury, telling them tha any reference made to Billen having been incarcerated
was hearsay, that there was no proof of it, and that they should disregard it. The Trial Coun®
rulingwas correct. See, Willis v. Settle, 162 S.W.3d 169,188 189 (Tenn. Ct. App.2004) Asour
Supreme Court has explained, Of every statement of this type tha creep into lawsuits were
prejudicia or had the effect of such prgjudicial injury to the person bang tried tha it could not
be corrected by a propa admonition from the trial judge there would be few trias tha could
ever be conduded to an end. Jurors are intelligent persons and, when propely indructed at the
prope time when thingslike this come about, we do not think tha such is prejudicial.O Brown v.
State, 423S.W.2d 493,496 (Tenn.1968) TheTria Court did notabuseits discretionin denying
Billen@ motion for anew trial, after giving a proper curative ingruction.

Next, Billen argues tha the Trial Court erred in refusng to excludeKen Johnon
as a witness, on the ground that Johnson® identity was not disclosed (despite prior discovery)
until six days before trial, and tha the loca rule requires witnesses to be disclosed ten days
before trial. Bonne@ respons is that while Johnson was not identified by name until six days
before trial, he had listed in the discovery responses that other Belk store employeesO had
information aboutthe case, and tha John®n is a Belk store employee and Bonne® co-worker.
Bonne aso points out that he supplemented his discovery respongs as soonas hefoundout tha
Johnn was a fact witness, and that Billen was given the oppotunity to dgpose Johnon prior to
trial, but declined to do so. Further, Billen was offered a continuance to give him the oppotunity
to investigae this witness, but hedeclined.

The Loca Rules relied uponby Billen, state that the judgehas the discretion to
sugpend the same in the interest of judice. Moreover, tria courts are given wide discretion
regarding admissibility of evidence, and we will not interfere with thar judgnent, absent a clear
abuse of discretion. Tire Shredders, Inc. v. ERM, 15 SW.3d 849 (Tenn. Ct. App. 1999) This
issueiswithoutmerit.

Further, Billen argues the Trial Court erred in uphobding the jury@ verdict
because it is Onoonsistent and cannot be rationdly explainedO He argues tha the jury found
tha plaintiff suffered noinjury, yet still awarded damages for medical expenses.

A review of the jury form demondrates othewise. The jury clearly found that
defendant was at fault and caused damage to plaintiff, and then the jury was asked to award
damages based on variouscategories, induding medical expenses, propety damage, pemanent
imparment, and persond injury. The jury made an award of damages for medical expenses,
propety damage andloss of earning capacity. Thus thejury foundthat plaintiff suffered injury,
and simply awarded damages based on the provided categories tha they deemed appropriate.

Aswe have hdd:

It is the duty of the court in condruing verdicts to give them the mog favorable
interpretation and to give effect to the intention of the jurors if tha intention be



permissible unde the law and ascertainable from the phraseology of the verdict.
If after an examination of the terms of the verdict the court is able to place a
condruction thereon tha will uphol it, it isincumbent uponthe court to do so.

Templeton v. Quarles, 374 SW.2d 654, 660 (Tenn. Ct. App. 1963) In this case, the jury@
verdict is not so unintelligible or incongstent as to show @aprice or whim on the part of the
juryOor disregard for the coun® ingrudions See Hogan v. Doyle, 768 S\W.2d 259 (Tenn. Ct.
App.1988) Thisissueiswithoutmerit.

Findly, Billen argues the Trial Court abused its discretion in failing to sanction
REM and its attorneys for the Qactudly and legdly frivolous motionOseeking to disqudify
Billen@ counsl.

Our Supreme Court has explained the prope Rule 11 andysis asfollows:

Thetest to beapplied in deciding whether an attorney's condud is sanctionable, is
one of objective reasonableness unde al the circumstances, and the
reasonableness of the attorney's bdief mug be assessed in light of the
circumstances existing at the time the doaument in question was signed. The
Advisory Committee notes to thefederal version of Rule 11 state that "[t]he Court
is expected to avoid usng the wisdom of hindsgght and should test the signe’'s
condud by inquiring wha was reasonéble to bdieve at the time [of signing]."
One of the clearest and mog succinat explanaions of the prindples associated
with apropea Rule 11 andysis was set forth in Whittington v. Ohio River Co., 115
F.R.D. 201,209 (E D.Ky.1987%:

1. Anattorney mug READ every pgoe before signingit.
2. He mug make areasonale pre-filing investigaion of the FACTS.
3. He mug research theLAW, unless heis certain heknowsiit.

4. Thelaw as applied to the facts must REASONABLY WARRANT the legd
postionsand steps he takes. If existing law does not warrant these postions a
plaudble argument for the extensgon of thelaw to thefacts of thecase is required.

5. It mug be demonstrated, as the basis of pre-filing investigation and research,
tha there is a REASONABLE BASIS to name each defendant named, and to
suppot each claim asserted. The shotgun complaint or answer, filed in the hope
tha discovery will produce thejudification for it, isimprope.

6. Theadequacy of an attorney's investigaion, research and legd analysis will be
evauaed by the court unde an OBJECTIVE STANDARD, namely, whether the
attorney acted as a reasonably competent attorney admitted to ... practice. Except
as to imprope pumpos, subjective good faith is not a defense to Rule 11
sanctions A pure heart butan empty head is of noavail.



8. An attorney mug nat have an IMPROPER PURPOSE, such as harassment or
intimidaion, in naming any defendant, asserting any legd postion or taking any
legd step.

9. If an attorney violates Rule 11 theimpostion of some sanctionis
MANDATORY, althoughthe nature and extent of the sanction is discretiona’y
with the[tria] court.

Andrews v. Bible, 812S.W.2d 284,288 (Tenn. 1991)(citationsomitted).

Astheabovereflects, Qw]hether an attorney has made sufficient inquiriesin light
of the circumstances is a factud determinaion. (rheissues involved in determining whether an
attorney has violated Rule 11 likewise involve Qact-intendve, close callsOO For this reason,
appdlate courts review Rule 11 unde the @buse of discretionCand @eferentia Ostandard. Krug
v. Krug, 838 SW.2d 197, 205 (Tenn. Ct. App. 1992])citations omitted). In this case, we are
unable to say the Trial Court abused its discretion in refusng to award sanctions given the facts
and circumstances surrounding this litigaion. REMQ@ attorneys gave a reasonable explanation
for ther actionsin filing the motion, and we condudethisissueis without merit.

Bonne has also appedled, and raises the issue of whether REM is entitled to a
subrogaion lien agang tha portion of Bonneg® judgment that represents future medical
expenses. He argues that it would beimprope to alow REM to recove the amountit pad him
in a lump sum settlement of the workersOcompensation action by getting fundsearmarked for
Guture medical expensesOtha were awarded in the third party action. REM® resporse is tha
the Find Decree in the workersOcompensation action provided tha REM would have a lien
agang GanyOrecovery Bonne might obtain in his third paty action, and did not exempt out
amount awarded for future medical expenses.

TheTria Court foundtha Bonne agreed in the settlement (that was incorporated
into the Find Decree) that REM would have a lien againg Gany recovery of the employee from
any third parties liable to the employee for the expenses for the injuries aleged herein.O This
provision was not only agreed to by Bonne, but also received the sanction of the Court. Bonne
has not directed this Court to any provision of the workers compensation statute tha would
prohibit such an agreement. In fact, Tenn. Code Ann. ©50-6-112(C)(1) provides for such alien,
when an employee recovers against a third party, and when the employer® liability for workersO
comp has been Qully or patialy pad and dischargedQ as in this case.

The cases relied uponby Bonne dedl with credit for an employer@ future liability
and are distinguishable from this case because the employer has already paid the full amount of
its liability, and there is no QreditOfor Quture liabilityOinvolved, as any future liability was
foreclosed by Bonne and REM in thar settlement. Thus there is no issue regarding credits or
findity of judgments as was present in those cases. See Hickman v. Continental Baking Co., 143
SW.2d 72 (Tenn. 2004) Graves v. Cocke County, 24 SW.3d 285 (Tenn. 2000. REM has



aready pad the full amountof workers compensation bendfits to plaintiff, and has the statutory
right, as well as the contractud right based upon the partiesOsettlement, to seek to recover those
amounts from any recovery plaintiff gets from a third paty regarding his injuries. Plaintiff@
argument that he will be in effect, getting Gho recoveryOfor his future medical expenses is
disngenuous since plaintiff knew he would have future medical expenses when he entered into
the settlement with REM, and thuspart of tha settlement amountwas to compensate plaintiff for
the same. Plaintiff also argues that REM is getting a QGloubk creditOby recovering the amount
he received from a third paty to pay his future medicals, and also by beng relieved of its
obligaion pursuant to the settlement to pay future medicals, but this argument ignores the fact
tha REM compensated plaintiff for his agreement to release REM from any liability for future
medicals. Thus if REM was not allowed to recover the amountit has aready pad, plaintiff,
plaintiff would in effect enjoy a @loubkOrecovery, which the workersGcompensation statutes do
notpermit. See Tenn. CodeAnn.a50-6-112and Graves.

For the foregoing reasonswe affirm the Judgment of the Trial Court and remand,
with the cos of the appeal assessed to Andrew Billen.

HERSCHEL PICKENS FRANKS, P.J.



