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This appedl involves a dispute regarding the estate of Mary Frances Boye Thegranddaighier of
Mrs. Boye filed a peition to probae in solemn form a doaument purporting to be her
grandmother@ will. Mrs. Boye® son contends that the trial court erred in admitting the will at
issueto probae. He asserts tha thewill isinvdid because it was not propealy executed and tha
susgpicious circumstances surround its execution. We conclude tha the tria court erred in
proceeding with the in solemn form probéae proceeding once the court was made aware of the
fact tha Mrs. Boyel® son was contesting the validity of the purported will of his mother.
Accordingly, we vacate the judgmnent of thetrial court admitting the subject doaument to probae
in solemn form and remand for further proceedings

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Chancery Court
Vacated; Case Remanded

CHARLES D. SUSANO, JR., J., ddivered the opinion of the court, in which HERSCHEL P. FRANKS,
P.J., and D. MICHAEL SWINEY, J., joined.

M. Stanley Givens John®n City, Tennessee, for the appdlant, Harry George Boye, Jr.

J. Wedey Edens Bristol, Tennessee, for the appdlee, Lisa Ann Weaver McGlamery, executrix
of the Estate of Mary Frances Boye

OPINION



Mary Frances Boye was 84 years old at the time of he death on November 26, 2005.
Sheleft behind what purports to be a will dated September 17,19971 Mrs. Boye was survived
by three adult children: Harriett Anne Boye Weaver, Mary Elizabeth Boye Stuat, and Harry
George Boye, Jr. (Qhe Objecting SonQ. Lisa Ann Weaver McGlamery (Qhe ProponentQ is the
daughter of Mrs. Weaver and thegranddaughter of Mrs. Boye TheProponent was designaed as
executrix inthe 1997will, and, as such, filed a ptition to probae the 1997will in solemn form.

Prior to Mrs. Boye® death, her children and granddaughter had become embroiled in an
acrimonious congervatorship action. In tha proceeding, the Objecting Son filed a pdition
seeking to be appointed conservator for his mother. Evidence presented at tha time portrayed
Mrs. Boye as suffering from the effects of dementia.  The various paties were aware of the
existence of the 1997 will at the time of the conservatorship proceeding. The Proponent had
admitted tha she, not her grandnmother, had written out the doaument in longhand. Shesaid that
she wrote as he grandmother dictated. As a pat of the conservatorship proceeding, the
depostion testimony of the two witnesses to the will, Priscilla Jamerson and Melissa Renee
Carrier Vindll, and tha of the notary, Wanda Sue Honeycutt, was taken. After Mrs. Boye®
death, counsl for the Proponent obtained affidavits from Ms. Jamerson, Ms. Vindll, and Ms.
Honeycutt, in which they opined tha the writing had been acknowedged in accordance with the
relevant statutory provisons These affidavits, however, were not executed contemporaneoudy
with thewill. Rather, the affidavits were prepared by coungl for the Proponet and presented to
thewitnesses eight years after Mrs. Boye signed the doaument at issue

The 1997will, which did nat contain an attestation clause,2 is as follows:

Johnn City, Tennessee
Sept. 17, 1997

I, Mary Frances Boye, being of soundmind, do make thismy last will and
testament, hereby revoking previouswills.

(Item 1) | appoint my granddaughter, Lisa AnneWeaver McGlamery, to
be the sole Executor of my estate without bond; and with full authority
and power to sell any pat of my estate as she deems necessary without
any court order. Shewill inheit my bank accounts where sheislisted as
payable on death on each account my pesond propety such as a car,
jewelry, and all houshold goods

1

2 An attestation clause is a provision at the end of a typical will that is signed by the witnesses and recites the
formalities required by the applicable statute. Such a clause strengthens the presumption that the statutory
requirements for executing the will have been satisfied. See In re Estate of Guy, No. M2001-02644-COA-R3-CV,
2002 WL 31890908, at *1 n. 1 (Tenn. Ct. App. M.S., filed December 31, 2002).

The parties refer in their briefs to a 1976 will. That document is not in the record.



(Item 2) | desire to be buried where Lisa Anne Weaver McGlamery
decides. Buria will besimple and pad frommy savings

s Mary Frances Boye

s/ Mrs. Harry Boye

Date: September 17, 1997
Notary: § WandaSueHoneycuit
Comm. Expires: Oct. 26, 1998
Witness. ¢ Priscilla Jamerson
Witness. ¢ Melissa Carrier

(Parenthesis and undelining in origind). At the time of Mrs. Boye® desth, he estate was
estimated to have a gross value of $85Q000.

Following a hearing on May 16, 2006 thetrial court foundthe proffered writing to be
Mrs. Boye@ Last Will and Testament. The order admitting the will to probéae in solemn form
was entered on May 17,2006. The Objecting Sonhastimely appeded.

This case turns on an unraised issue B the power of the tria cout, unde the
circumstances of this case, to admit Mrs. Boye® will to probae in solemn form. While, as a
generd rule, this court@ scopeof review is limited to issues raised by the parties in ther briefs,
see Tenn. R. App. P. 13(b), we are directed to Gilso consder whether thetrial and appdlate court
have jurisdiction over the subject matter, whether or not presented for review.O 1d. We also
have general discretion to consder an issue which has not been presented for review. Id. See
State v. Goins, 705S.W.2d 648,650 (Tenn. 1986) We have determined tha thetrial court was
without power, i.e., jurisdiction, to admit the will to solemn form probae. We vacate the tria
court@ judgment and pretermit the issues raised by the Objecting Son.3

3 His issues are as follows:

1. Whether the affidavits of attesting witnesses to a will should be disregarded if the
testimony of those witnesses at trial or in depositions contradicts the affidavits.

2. Whether the credible testimony of all living witnesses is necessary to prove a will
pursuant to [T.C.A.], Section 32-2-104.

3. Whether the existence of two separate and different signatures on a writing can create
a question about whether or not the writing was altered after the fact.

4. Whether suspicious circumstances surrounding the execution of a writing can
invalidate that Will.



Probae in solemn form isamore formal affair than common form probae. All interested
paties are entitled to receive notice of the proceedingsand of thar right to participate in those
proceedings T.C.A. @ 30-1-117(). Thee must be a judicia hearing at which the will is
formally offered for probae. T.C.A. @ 16-16-201(b). At the hearing, the proponent of the will
mug produee, for examination, all living witnesses who attested to its execution. In re Estate of
King, 760 SW.2d 208 210 (Tenn. 1988) Prior to the entry of an order admitting a will to
probéae in solemn form, the will can be chdlenged by means of a will contest. In re Estate of
Boote, 198S.W.3d 699,713 (Tenn. Ct. App. 2005.

The critical issue before usis whether the objection and respon to the probéae petition
by the Objecting Son amounts, in subgance, to a notice of contest. If it does, the probde court,
based on the record before us had no authority to enter the May 17, 2006 order admitting the
1997will to probae in solemn form. See Boote, 198 SW.3d at 715. etermining whether the
course of proceedingsin thetrial court amourted to theinitiation of awill contest is a question of
law which this court reviews de novoO Id. (citing In re Will of Ambrister, 330 S.W.2d 330,
33335 (Tenn. 1959 and Jenkinsv. Jenkins, 77 SW.2d 805,806 (Tenn. 1935).

The primary question to be decided in awill contest is whether or not the decedent left a
valid will. In re Egtate of Barnhill, 62 SW.3d 139, 140 n.1 (Tenn. 2001) Will contests
typically involve factud questions which are submitted to a jury, while will congdructions
involve matters of law for the court. It is important for trial courts to Qletermine initially
whether aparticular controversy involves issues of contest or congruction or both.O In re Estate
of Eden, 99 SW.3d 82,87 (Tenn. Ct. App. 1995) In Eden, a pand of this court ingructed as
follows:

A will contest is a proceeding broughtfor the purpose of having a will
declared void because the testator lacked the requisite mental capecity to
make awill or because the will was procured by undueinfluence or fraud.
It isan in rem proceeding, tha isintended to test only the externd validity
of thewill. All personsclaming an interest in awill may become parties
to the proceeding, and the decisionin awill contest is condudve uponall
theworld.

99 S.W.3d at 87 (citationsomitted). The purpose of awill condrudion suitis

to ascertain and give effect to the testator@ intention. Congruction suits
recognize the testator@ right to direct the dispostion of his or her propaty
and thus limit a court to ascertaining and enforcing the testator@
directions

Id. (citations omitted). When presented in the same case, Qt]rial courts should decide contest
and congrudion issues separately.O Id. Asnated in Eden,

[t]he better procedure is to first submt the contest to a jury who will
decide the factud issues affecting the validity of the will. If the jury



decides agang the will, then the case is at an end, and the trial court
should enter judgment accordingly. If thejury decidesin favor of thewill,
then the trial court itself should decide the issues of condruction since
they are questionsof law.

Id. (citing Predey v. Hanks, 782S.W.2d 482,487 (Tenn. Ct. App. 1989).

In this case, the Objecting Son chdlenged the probate of the 1997 will on the following
grounds undueinfluence, imprope execution, lack of testamentary capecity, and invdidity of
the pape offered for probae purporting to be Mrs. Boye@ will. The Objecting Son denied that
the proffered writing was his mother@ will and took the postion tha the doaument was not
executed in accordance with T.C.A. & 32-1-104 The Objecting Son further noted as follows:

The Deceased was a Phi Beta Kappa graduae of Furman University who
taught English and Latin for twenty years. She wrote several of her own
wills during her lifetime. There is smply no logical reason why she
would have suddenly chosen to QlictateOsuch a doaument to her twenty-
eightyear-old granddaighier who, jug coinddentally and conveniently,
was the sole beneficiary of this hewOwill.

The Objecting Son stated that it was Qronic® that, despite the fact tha the alleged will was
written by the granddaughter Git the kitchen table, on notebook paper, with an ink pen,Othere
was not Ga single spdling, grammar or punduation error or strikeover anywhere in the
doaument.O Id.

The Objecting Son additiondly contended that the will provison ingrucing tha Mrs.
Boye be buried where Lisa AnneWeaver McGlamery decidesOcould not have been the produd
of his mother® free will, as it had been his mother@ Onog heartfelt desire and mog often-
repeated wishOtha shebeburied with her late husband at the Veterans Administration Cemetery
at Mountin Home, Tennessee. He noted tha in 2002, subsequent to the preparation of the will
at issue Mrs. Boye had pad in advance for jud those arrangements. He further represented to
the trial court tha he possessed a copy of Mrs. Boye® 1976 handwritten will that divided her
estate equdly among her three children.

This coutt@ opinion in Boote ingruds tha the initiation of a will contest temporarily
divests the probae court of its authority to enter an order admitting a will to probéae in solemn
form. Boote, 198S.W.3d at 714 Asnoted in Boote,

[a]s soon as the probae court is made aware of a contest, it mugt
hdt the in solemn form probae proceedings and deermine
whethe the person seeking to contest the will has standing to
pursue awill contest. Standing to pursue a will contest is limited
to those who would benefit unde the terms of another will or

He probably meant to say “suspicious.”



codicil or the laws of intestate succession if the will contest is
successful.

Id. (citations omitted). If the probae court sugains the contestant@ right to pursue a will
contest, Ot mug require the contestantO to comply with T.CA. & 32-4-101 Tha statute
provides, in pat, asfollows:

If the validity of any last will or testament, written or nunapdive, is
contested, then the court having probae jurisdiction over such last will or
testament must enter an order sugaining or denying the contestant® right
to contest the will. If the right to contest the will is sugained, then the
court mud:

(1) Require the contestant to enter into bond,with surety, in the pend sum
of five hunded dollars ($500) payable to the executor mentioned in the
will, conditioned for the faithful prosecution of the suit, and in case of
failure therein, to pay all cogstha may accruethereon; and

(2) Cause a certificate of the contest and the origind will to befiled with
the appropriate coutt for trial.

T.C.A. 32-4-101 (Supp 2006) Only if the probate court determines tha the contestant lacks
standing to pursue a will contest can it resume the probae proceedings and enter an order
admitting the will to probae in solemn form. Boote, 198 SW.3d at 714 Qf the probae court
ignores an inchode will contest and proceeds with the entry of an order admitting the will tha
was origindly offered for probae in solemn form, the count® order is void and must be reversed
onapped.Old., 198SW.3dat 714-15. See Ambrister, 330S.W.2d at 335.

There are no formal requirements for the initiation of a will contest. See Boote, 198
SW.3dat 715 The Supreme Court has related that a Qperson desiring to contest a will need do
no more than make that fact knownOto the court. King, 760 SW.2d at 210. Thus while the
son® pleading was not styled as a forma notice of contest, we condude tha it was,
subdantively, such anotice. Significantly, in itsopinion, thetrial court indicated as follows:

[I]t is aleged by the Respondant son tha Ms. Boye in about 1976
had prepaed a Last Will and Testament. It is alleged tha this
1976 Last Will and Testament left her estate to her children.
Tha@ oneof the reasonstha the Respondent contests this matter
today, pointing out the differences between . . . aleged 1976 Last
Will and Testament and the doaument that is presented today as
theLast Will and Testament of the decedent.

Court@ Opinion (emphasis added).

Thetria court should have broughtthein solemn form proceedingsto an immediate halt
and conduded an inquiry into whether the Objecting Son had standing to pursue a will contest.



Without conduding this inquiry, the court possessed no authority to enter the May 17, 2006
order. Only if thetrial court determines tha the Objecting Son lacks standing to pursue a will
contest can it resume the probae proceedingsand enter an order admitting the will to probaein
solemn form. Accordingly, we find tha the trial court® failure to inquire into the Objecting
Son@ standing to pursue a will contest was reversible error. Se= Boote, 198 SW.3d at 718. In
making this determinaion, we are mindful tha proceedings to admit a will to probae are
designal not to advance the interests of the living parties but rather to vindicate theright of the
decedent to dispose of hisor her propaty as heor she seesfit. 1d.

We find tha theMay 17,2006 order admitting thewill to probae in solemn form should
be vacated and the case remandeal to the trial court. Thetrial court is indructed to condud
proceedingspreliminay to awill contest. If thetrial court determines tha the Objecting Son has
standing to contest the will, the court mug enter an order sudaining tha right, require him to
enter into a statutory bond,and cause a certificate of the contest and the 1997 will to befiled in
the court elected by the Objecting Son for the trial of the will contest. If it results that CGa will
contest isto betried in the same court that has been presiding over the probéae proceedings the
court should draw a clear distinction, both in the record and in its dealings with the paties,
between its fundion as a court of probae and its fundion as thetria court of record in the will
contest.O Boote, 198 SW.3d a 715 n. 24. Cods on appedl are taxed to Lisa Ann Weaver
McGlamery, in her capecity as the executrix of the Estate of Mary Frances Boye

CHARLES D. SUSANO, JR., JUDGE



