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OPINION

I.

Elonia Myiah Cantrell and Michael Montel Williams dated for a brief period of time.  On
October 20, 2003, Ms. Cantrell filed a Petition for Orders of Protection in the Grundy County
General Sessions Court.  The petition alleged the following conduct by Mr. Williams: “obscene
phone calls, harassment, coming to my house, breaking in to my vehicle, following me everywhere.
Broke the security bars on my back door, threatened me ‘I will rape you and leave you for dead.’
Mailing me awful letters.”  The trial court issued an ex parte Order of Protection on the same date,
and set a hearing date of October 31, 2003 for further proceedings.  

On October 31, 2003, the trial court entered an Order of Protection, effective until October
31, 2004.  The Order recited that Mr. Williams had been provided with reasonable notice and an
opportunity to be heard.  It further stated that he was “restrained from any contact with the
Petitioner/Plaintiff,” and that he “is hereby ordered to refrain from telephoning, contacting, or
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otherwise communicating with the petitioner, directly or indirectly, or coming about petitioner for
any purpose.” Mr. Williams was personally served with a copy of the order.  

On October 26, 2004, Ms. Cantrell filed a pro se Petition for Contempt against Mr. Williams
in the Chancery Court of Warren County.  She alleged that twelve days earlier she was in the
McMinnville Wal-Mart with her sister, and that while she was in the cash register line she felt like
someone was staring at her.  She turned and saw Mr. Williams beside the line. He allegedly made
eye contact with her, then walked slowly behind Ms. Cantrell and her sister, smiling and leering at
them.  He then came back again, leering as he walked slowly past them.  Ms. Cantrell alleged that
Mr. Williams came within ten feet of her at least three separate times within the five minutes she was
in line, making her fear for her safety.

The trial court conducted a hearing on the matter on November 5, 2004.  Both parties were
represented by counsel, and both testified.  Other witnesses were Ms. Cantrell’s sister and Grant
Barnes, the cashier who had been working at the Wal-Mart check out line on the day of Mr.
Williams’ alleged violation of the protective order.  The court subsequently filed an order finding
Mr. Williams guilty of contempt for violating the order of protection,

“. . . because the preponderance of the evidence establishes that he knew that the
petitioner, Elonia Cantrell, was in the Wal-Mart store in McMinnville, Tennessee on
October 12, 2004, and he conducted himself in such a manner to make his presence
known to her and that by doing so he intended to intimidate her and make her afraid.”

The court sentenced Mr. Williams to five days in the Warren County jail for his violation.
This appeal followed.

II.

The record does not contain a Transcript of the Evidence, which is “a stenographic report or
other contemporaneously recorded, substantially verbatim recital of the evidence or proceedings.”
Tenn. R. App. P. 24(b)  However, Mr. Williams has prepared a document he calls a “Transcript of
Proceedings” which we presume is meant to serve the function of a Statement of the Evidence,
which an appellant is entitled to file, relying on the best available means, including his own
recollection “if no stenographic report, substantially verbatim recital or transcript of the evidence or
proceedings is available.”  Tenn. R. App. P. 24(c).  Mr. Williams’ document is a brief  summary of
the testimony of Ms. Cantrell, her sister, and Mr. Barnes.

However, there is no evidence in the record that the document was ever served on the
appellee as is required for a Statement of the Evidence under Tenn. R. App. P. 24(c).  Such service
enables the appellee to challenge any inaccuracies in the appellant’s account of the proceedings by
filing objections and makes it possible for the trial court to resolve any differences in the accounts
of the parties through the procedures set out in Tenn. R. App. P. 24(e).  Consequently, there is a
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question as to whether Mr. Williams’ self-styled “Transcript of Proceedings” complies with the
requirements of Tenn. R. App. P. 24(c).  

In most situations, the inadequacy of an appellate record will be attributed to the appellant,
whose responsibility it is to prepare a record that is adequate for a meaningful appellate review.
Tenn. R. App. P. 24(b); State v. Bunch, 646 S.W.2d 158, 160 (Tenn. 1983); McDonald v. Onoh, 772
S.W.2d 913, 914 (Tenn. Ct. App. 1989).  Where  factual issues are raised, without an appellate
record containing the facts, this court cannot perform a de novo review or determine the
preponderance of the evidence.  Sherrod v. Wix, 849 S.W.2d 780, 783 (Tenn. Ct. App. 1992).

In such cases we assume that the record, had it been preserved, would have contained
sufficient evidence to support the trial court’s factual findings.  McDonald, 772 S.W.2d at 914; Irvin
v. City of Clarksville, 767 S.W.2d 649, 653 (Tenn. Ct. App. 1988); Gotten v. Gotten, 748 S.W.2d
430, 432 (Tenn. Ct. App. 1987).  This rule likewise applies where there is a statement of the
evidence which is incomplete.  Fossett v. Gray, 173 S.W.3d 742, 751 (Tenn. Ct. App. 2004);
Coakley v. Daniels, 840 S.W.2d 367, 370 (Tenn. Ct. App. 1992). 

Even if we were to consider Mr. Williams’ “Transcript of Proceedings,” it does not include
evidence that contradicts Ms. Cantrell’s assertions. According to the document, both Ms. Cantrell
and her sister testified that Mr. Williams came within ten feet of her three separate times. While
Grant Barnes, the store’s cashier, testified he did not see Mr. Williams come near the line, he also
testified that Ms. Cantrell told him Mr. Williams was stalking her and also said he saw Mr. Williams
walk by “with a sick psychotic smile.” While the fact that the cashier did not see Mr. Williams
approach Ms. Cantrell does not support the testimony of Ms. Cantrell and her sister, it does not
contradict it. 

Mr. Williams filed a “Notice of Filing a Brief” which includes only the short statement
quoted below, verbatim: 

“I have learned the plaintiffs witness Grant Barnes is a friend and co worker of the
plaintiffs grand mother and an acquaintance of the plaintiff.  The story of plaintiff
and witness are totally different and contradict the plaintiffs allegations in every
way.” 

If Mr. Williams is suggesting that Grant Barnes was biased, the time to challenge a witness
for bias is during trial, not after the fact.  Tenn. R. App. P. Rule 14 allows the appellate courts to
consider certain types of post-judgment facts, and sets out procedures for bringing such facts to the
attention of the court, but those procedures were not followed in this case.  In any event, post-
judgment discovery of an acquaintanceship between a witness and party is not the sort of fact that
is contemplated by Rule 14.  The after-acquired information in Mr. Williams’ filing was not
presented the trial court, and we cannot consider it on appeal. 
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Our final observation is that if we consider Mr. Williams’ “Transcript of Proceedings”
together with his “Notice of Filing a Brief,” it is apparent that a challenge to the credibility of the
petitioner and her sister constitutes his sole argument on appeal.  However, trial courts are in a better
position to evaluate the credibility of witnesses than are appellate courts.  Unlike appellate courts,
trial courts can observe the witnesses and assess their manner and demeanor as they testify.  Wells
v. Tennessee Board of Regents, 9 S.W.3d 779, 783 (Tenn. 1999); State v. Pruett, 788 S.W.2d 559,
561 (Tenn. 1990); Bowman v. Bowman, 836 S.W.2d 563, 566 (Tenn. Ct. App. 1991).  Thus, the
appellate court will give considerable deference to the trial court on issues regarding the credibility
of witnesses and the weight to be given to their testimony.  Wells v. Tennessee Board of Regents, at
783; Krick v. City of Lawrenceburg, 945 S.W.2d 709, 712 (Tenn. 1997); Gilliam v. Gilliam, 776
S.W.2d 81, 84 (Tenn. Ct. App. 1988).

Mr. Williams’ entire argument is an attack on the sufficiency of the evidence. In his notice
of appeal, he complained that “the story of plaintiff and witness are totally different and contradict
the plaintiffs allegations in every way.”  However, the trial court observed the testimony of both Ms.
Cantrell and Mr. Williams as well of the two other witnesses.  The court thus had the opportunity
to evaluate the demeanor of all the witnesses and judge the credibility of their testimony.  There is
no evidence in the record to suggest that the trial court’s credibility determinations were flawed in
any way.

III. REVIEW OF SUFFICIENCY OF EVIDENCE IN CRIMINAL CONVICTIONS

As the above analysis indicates, Mr. Williams’ arguments in this appeal provide no basis for
reversal.  However, the trial court’s application of the wrong standard of proof for cases of this kind
compels us to reverse its order. 

Our law recognizes two types of contempt for which our courts may impose sanctions: civil
contempt and criminal contempt.  They do not primarily differ in the kinds of behavior sanctioned,1

but rather in the purposes for which the sanctions are imposed and the corresponding nature of their
respective penalties. Our Supreme Court described these two types of contempt as follows in  Black
v. Blount,  938 S.W.2d 394 (Tenn. 1996):

Civil contempt occurs when a person refuses or fails to comply with a court order and
a contempt action is brought to enforce private rights. Robinson v. Air Draulics
Engineering Co., 214 Tenn. 30, 37, 377 S.W.2d 908, 911 (1964). If imprisonment
is ordered in a civil contempt case, it is remedial and coercive in character, designed
to compel the contemnor to comply with the court's order. Compliance will result in
immediate release from prison. Therefore, it has often been said that in a civil
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contempt case, the contemnor “carries the keys to his prison in his own pocket....”
State ex rel. Anderson v. Daugherty, 137 Tenn. 125, 127, 191 S.W. 974 (1917); see
also State v. Turner, 914 S.W.2d 951, 955 (Tenn. Crim. App. 1995).

Criminal contempts, on the other hand, are intended to preserve the power and
vindicate the dignity and authority of the law, and the court as an organ of society.
Daugherty, 137 Tenn. at 127, 191 S.W. at 974; Gunn v. Southern Bell Tel. & Tel.
Co., 201 Tenn. 38, 41-42, 296 S.W.2d 843, 844-45 (1956). Therefore, sanctions for
criminal contempt are generally both punitive and unconditional in nature. Id. While
criminal contempts may arise in the course of private civil litigation, such
proceedings, “in a very true sense raise an issue between the public and the accused.”
Daugherty, 191 S.W. at 974. In the trial of a criminal contempt case, therefore, guilt
of the accused must be established by proof beyond a reasonable doubt. Robinson,
377 S.W.2d at 912.

Black v. Blount,  938 S.W.2d at 398; See also Cable v. Clemmons, 36 S.W.3d 39, 44 (Tenn. 2001).

In the present case, the sentence imposed upon Mr. Williams may have been intended to
deter him from committing further violations of the protective order, but it was not for the purpose
of compelling him to take any specific actions to comply with the order. Although only five days in
duration, the sentence imposed was unconditional and could not be shortened by any positive act on
Mr. Williams’ part. Thus, he cannot be said to have carried “the keys to his prison in his own
pocket.” 

It follows that the trial court’s sanction was punitive in nature, rather than remedial and
coercive. Thus, the court was required to find that Mr. Williams was guilty beyond a reasonable
doubt of violating the protective order before it could pass sentence on him. However, the court’s
order only states that it found Mr. Williams guilty by “the preponderance of the evidence.” Such a
finding may be adequate to sanction a defendant for civil contempt, but not for criminal contempt.

In view of the state of the record before us, there is no way for us to know whether the court’s
use of the phrase “preponderance of the evidence” was merely a drafting error or a true reflection
of the degree of certitude the court felt was proven as to the guilt of Mr. Williams by the evidence
before it. We therefore have no choice but to reverse. 
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IV.

The order of the trial court is reversed.  We remand this case to the Chancery Court of
Warren County for any further proceedings necessary.  Tax the costs on appeal to the appellee,
Elonia Myiah Cantrell.

____________________________________
PATRICIA J. COTTRELL, JUDGE
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