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The defendantotologist performedsurgeryon the right ear of a man who sufferedfrom a
congenitalcondition. The patientclaimedthat for more than nine yearsafter the surgeryhe
sufferedfrom chronicinfectionsanda foul-smellingdischargdrom thatear. Anotherotologist
finally revisedthe earlier surgeryand discovereda small pieceof sponge-likematerialin the
patientOmastoidcavity, which the patientallegedhad causechis infectionsand had beenleft

there by the defendantalmostten yearsearlier. The defendantfiled a motion for summary
judgment,contendingthat the patientOsomplaintwastime-barrecbecausef the passingof the
one-yearstatuteof limitations andthe three-yearstatuteof reposefor medicalmalpractice. The
trial courtgrantedthe motion. The plaintiff argueson appealthatthetrial courterredbecauset

failed to properlyconsiderTenn.CodeAnn. & 29-26-116(a)(4pf the medicalmalpracticeact,
which setsout a separatestatuteof limitations Oincaseswhere a foreign object has been
negligently left in a patientOs body . . . .0 We affirm the trial courtOs judgment.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Circuit Court
Affirmed

PATRICIA J. COTTRELL, J., deliveredthe opinion of the court,in which WiLLiam C. KocH, Jr.,
P.J., M.S., and®ANK G. Q_LEMENT, R., J, joined.

Michael C. Skouteris,Milton E. Magee,Jr., Memphis, Tennesseefor the appellant,Jason
Digregorio.

C.J.Gideon,Jr.,Nashville,Tennessedor the appelleesC. Gary JacksonM.D. andthe Otology
Group.



OPINION
I. A SURGICAL PROCEDURE AND ITS AFTERMATH

JasonDiGregorio, the plaintiff herein,wasbornwith two congenitalearabnormalities.
Thefirst abnormality,a malformationof the externalear,wascorrectedoy plasticsurgerywhen
Mr. DiGregoriowasasmallchild. The secondabnormality,congenitalatresiajs the absencef
an externalauditory ear canal. That conditionis generallytreatedwhen the patientis fully
grown. When Mr. DiGregorio was nineteenyearsold, his plastic surgeonreferredhim for
treatment to an otologist, Dr. Gary Jackson, the defendant.

Dr. Jacksordeterminedhat surgerywas advisable and he explainedthe detailsof the
proposedoperationandits possiblerisks and complicationsto the plaintiff, who signeda pre-
operativeinformedconsenform. Plaintiff wasalsofurnishedwith a written disclosureof those
risks and complications,which included the following: Olnfectionmay develop following
surgeryin rare occasiong1%). Shouldinfection occur, hospitalizationfor antibiotic therapy
may be prolonged. Severeinfectionsmay jeopardizethe surgicalresult requiring later re-
operation.O

On July 22, 1994, Dr. Jacksorperformedsurgeryon Mr. DiGregorioOsight ear. The
procedurewas a modified radical mastoidectomyin which the surgeonremovesthe posterior
walls thatseparatehe externalearcanalfrom the mastoidspacewhichis locatedbehindthe ear.
Thatallows the surgeonto reconstructhe middle earandto inserta permanenprosthesisnto
the ear to improve the patientOs hearing.

During the procedureskin graftsfrom Mr. DiGregorioOkip wereusedto line the newly
formed externalear canal. The grafts were supportedby an overlaymentof parachutesilk.
Piecesof a specialspongykind of material called Weck-Celwere wetted with gentamicin
solutionandinsertedinto the earcanalasa stentor expansivepackingto hold the parachutesilk
andskin graftsin place. A dry sterilecompressivalressingwasalsoappliedover the ear,and
the patientwasinstructedto changethe dressingperiodically. He wastold not to be alarmedif
some of the packing fell out of the ear as he changed the dressing.

On August 23, 1994, Dr. Jacksonfollowed up on his initial surgeryby removingthe
parachutesilk andthe packingfrom Mr. DiGregorioOgar. Dr. Jacksonater statedthat there
was no indication at the conclusionof the procedurethat anythinghad beenretainedin the
operative site.

Mr. DiGregorioreturnel for severalmorefollow-up appointmentsn 1994. Dr. Jackson
examinedthe patientand observedhat his hearinghad dramaticallyimproved,but he did not
note any abnormaldrainagefrom the ear during those visits. Dr. Jacksonreferred Mr.
DiGregoriofor a hearingaid, which did apparentlycausea problem,for Mr. DiGregoriocalled
Dr. JacksonQsffice on Novemberl, 1994,andhis secretarytook a message©Pleaseall - ear
bleeding, just had ear molds made.O



Another phonemessagdrom the patientOmotherwas datedDecemberl2, 1994, just
prior to a Decemberl5 follow-up visit, which indicatedthat she was concernedaboutan
unpleasansmell coming from her sonOgar. Thereis no evidencethat Dr. Jacksorobserved
anythingamissduring that appointment. A returnappointmentwas scheduledor January9,
1995,but Mr. DiGregoriodid not appearor call to cancelor reschedule.Nor did he contactDr.
Jacksorat anytime thereafterto seekservicesadvice,assistancegr areferral. Mr. DiGregorio
lived in Memphis, and Dr. Jackson practiced in Nashville.

Accordingto Mr. DiGregorioOsomplaint,over the next nine yearshe sufferedfrom
recurrentearinfectionsandfoul-smellingdrainagefrom theright ear. In 2003,Mr. DiGregorio
wasreferredto Dr. Mary McCalla. Sherecommendedhat exploratorysurgerybe performed.
During the courseof the surgery,which Dr. McCalla performedon Septembed 6, 2003,she
found a foreign body in the tip of the mastoidcavity, closeto the problematicear,which she
thoughtwas Oapossiblenidusof infection andpersistentlisease.(5heremovedthe objectand
sentit to pathology,which reportedthatit wasan Oirregulashapedspongyfragmentwith a flat
surface on two sides measuring approximately 0.7 x 0.5 x 0.3 cm.O

II. PROCEEDINGS IN TRIAL COURT

On Septembed 0, 2004, Mr. DiGregoriofiled suit againstDr. Jacksonand his practice
groupin the Circuit Court of DavidsonCounty! The complaintallegedthat Dr. Jacksorhad
committed medicalmalpracticeby failing to removeall the packingfrom Mr. DiGregorioOsar
during the procedurein Augustof 1994 and by failing to detectthe presenceof the retained
spongeduring severalfollow-up appointments.Mr. DiGregorio askedthe courtto awardhim
compensatorgamage®f Onotessthan$925,000@or the pain andsufferinghe enduredovera
periodof almosttenyearsfrom earinfectionsanddrainageallegedlyresultingfrom the presence
of the retained sponge, as well as for the additional medical expenses incurred to remove it.

Dr. JacksonCanswerdeniedthat he hadleft any packingbehindand assertedhat the
plaintiffOsclaim was barredby the passingof the one year statuteof limitations andthe three
year statuteof reposefor medicalmalpractice. See Tenn.CodeAnn. & 29-26-116. He also
raisedthe affirmative defenseof comparativefault, essentiallycontendingthat the plaintiffOs
own delay in seeking treatment substantially increased his alleged injury.

Mr. DiGregoriofiled a motionfor partialsummaryjudgmenton theissueof liability, and
Dr. Jacksonalsofiled a motion for summaryjudgment. On July 5, 2006, the court filed a
memorandunopinion and an order denyingthe plaintiffOsmotion for summaryjudgmentand
grantingthe defendantOsotion for summaryjudgmenton the groundthat the actionwastime
barred.

This appeal followed.

III. THE QUESTION OF TIMELINESS

1 Baptist Hospital was originally namedas an additional defendant.The trial court dismissedMr.
DiGregorioOslaim againstBaptist Hospital on summaryjudgmenton March 6, 2006. That judgmentwas not
appealed.



A trial courtOslecisionon a motion for summaryjudgmentenjoysno presumptionof
correctnes®n appeal. Draper v. Westerfield, 181 S.W.3d283, 288 (Tenn.2005); BellSouth
Advertising & Publishing Co. v. Johnson, 100 S.W.3d202,205 (Tenn.2003);Scott v. Ashland
Healthcare Ctr., Inc., 49 S.W.3d281,284 (Tenn.2001); Penley v. Honda Motor Co., 31 S.W.3d
181,183 (Tenn.2000). We reviewthe summaryudgmentdecisionasa questionof law. Finister
v. Humboldt Gen. Hosp., Inc., 970 S.W.2d435, 437 (Tenn. 1998); Robinson v. Omer, 952
S.W.2d423,426 (Tenn.1997). Accordingly, this court mustreview the recordde novo and
makea freshdeterminatiorof whetherthe requirement®f Tenn.R. Civ. P. 56 havebeenmet.
Eadie v. Complete Co., Inc., 142 S.W.3d288,291 (Tenn.2004); Blair v. West Town Mall, 130
S.W.3d 761, 763 (Tenn. 2004yaples v. CBL & Assoc., 15 S.W.3d 83, 88 (Tenn. 2000).

The questionof the timelinessof Mr. DiGregorioOfawsuitis the determinativassuein
this case. The statuteof limitation andreposegor medicalmalpracticecasesaresetoutin Tenn.
Code Ann. o 29-26-116 as follows:

(a)(1) The statuteof limitationsin malpracticeactionsshallbe one(1) yearasset
forth in = 28-3-104.

(2) In the eventthe allegedinjury is not discoveredwithin suchone (1) year
period, the period of limitation shall be one (1) year from the date of such
discovery.

(3) In no eventshallany suchactionbe broughtmorethanthree(3) yearsafterthe
date on which the negligentact or omissionoccurredexceptwherethereis
fraudulentconcealmenon the partof the defendantin which casethe actionshall
be commenced within one (1) year after discovery that the cause of action exists.
(4) The time limitation hereinsetforth shall not apply in caseswvherea foreign
objecthasbeennegligentlyleft in a patient'sbody, in which casethe actionshall
be commencedwvithin one (1) year after the allegedinjury or wrongful act is
discovered or should have been discovered.

More thanten yearselapsedoetweenthe allegednegligentact of Dr. Jacksonandthe
filing of the complaintherein. Consequentlythere can be no disputethat the action was
untimely undereitherthe oneyearstatuteof limitations or the threeyearstatuteof reposeunless
its facts broughtit within one of the exceptions. The fraudulentconcealmenexceptionto the
three year statute of repose is not at issue.

Instead Mr. DiGregorioinsiststhathis claim shouldbe consideredimely becausef the
Oforeigrobjectexception@oundin Tenn.CodeAnn. & 29-26-116(a)(4).This exceptionapplies
to both the one year statuteof limitation and the threeyear statuteof repose. Chambers v.
Semmer, 197 S.W.3d730,737(Tenn.2006). Mr. DiGregorio notesthathis complaintwasfiled
lessthana yearafter Dr. McCalladiscoveredhe foreign objectin his mastoidspaceandargues
that the statute only began to run upon the date of that discovery.

Thetrial courtanalyzedherequirement®f Tenn.CodeAnn. & 29-26-115(a)(4andtheir
applicationto the undisputedfactsin this case. Following a detailedrecitationof the relevant
factsandquotationof the OforeigrobjectQGexceptionin the statute the trial court held thatthe



statuteof limitations beginsto run whenthe patientdiscoversor in the exerciseof ordinarycare
anddiligencefor his own healthandwelfare,shouldhavediscoveredheresultinginjury, relying
on Teeters v. Currey, 518 S.W.2d 512 (Tenn. 1974). The trial court concluded:

A reasonabl@ersornwould havediscoveredhattherewassomeproblemwith his

ear, which would have related back to the surgery in 1994. . . . Ten years is simply
toolong atime from any symptomsoccurringandthefiling of thelawsuit. It was
simply not justified for him to wait from 1996to 2003. Thus,the plaintiffOsause

of actionfails becausde failed to file anactionwithin oneyearof his discovery

of the injury or when he reasonably should have discovered the injury.

We agreewith the trial court that the plain languageof Tenn. Code Ann. & 29-26-
115(a)(4)imposesa reasonablenesgquirementn a plaintiffOsdiscoveryof aninjury. The
statuteextendsthe time limitation for filing a lawsuit until oneyearafter Otheallegedinjury or
wrongful actis discoveredr should have been discovered.O Thus,the statutoryexceptiondoes
not extendthe time until one year after the discoveryof a foreign object regardlessof the
reasonablenessr diligence of the plaintiff. Instead,in orderto obtain the benefit of the
extensiorof the normally applicablestatuteof limitations, the plaintiffOglelayin discoveringthe
injury must have been reasonable.

The Oshoulchave beendiscoveredOlanguageof Tenn.CodeAnn. & 29-26-115(a)(4)
imposesthe reasonablenesgquirement. The generallyapplicableOdiscoveryuleOsetout in
Tenn.CodeAnn. & 29-26-115(a)(2doesnot include suchlanguage. Nonethelesspur courts
haveheldthatthatsubsectionncorporates duty of reasonableliligence,i.e., a plaintiff maynot
wait to file suit until he achievescertaintyasto the fact, extentor causeof his injury. Rather,
Othestatutedoesnot commenceto run until the patientdiscovershis injury, or throughthe
exercise of reasonable diligence shouldhavediscoveredt.OTeeters v. Currey, 518 S.W.2dat
516 (emphasis added).

For the medicalmalpracticestatuteof limitations to beginrunning,O.. . a plaintiff need
not actuallyknow the type of legal claim he or shehassolong asthe plaintiff is awareof facts
sufficient to put a reasonablgersonon notice that he hassufferedan injury as a result of
wrongful conduct.OStanbury v. Bacardi, 953S.W.2d671,678(Tenn.1997). See also Shadrick
v. Coker, 963 S.W.2d726,733-34(Tenn.1998); Roe v. Jefferson, 875 S.W.3d653,657 (Tenn.
1994); Bennett v. Hardison, 746 S.\W.2d713,714 (Tenn.Ct. App. 1987). Contraryto Mr.
DiGregorioOargumentin this appeal this standardwhich was appliedby the trial court, does
not requirethathe haveself-diagnosedhe causeof his persisteninfections,drainageor related
problemsbeforethe 2003 surgery. It merelyrequiresthat he havemadereasonablefforts to
discover that cause.

Therefore,the questionfor this courtis whetherMr. DiGregorio was awareof facts
sufficientto put a reasonablgersonon noticethat he had sustainedan injury or complication
relatedto the surgeryon his ear. In our review, we mustconsiderthe evidencepresentedt the
summaryjudgmentstagein the light most favorableto the non-movingparty, herein Mr.
DiGregorio,andwe mustafford that party all reasonablenferences. Draper, 181 S.W.3dat
288; Doe v. HCA Health Servs., Inc., 46 S.W.3d 191, 196 (Tenn. 2001).



Mr. DiGregoriotestifiedin his depositionthathe beganto experiencelrainageof a thick
yellowish andfoul-smellingfluid from his right earon a neardaily basisin the springof 1996
andthathe hadneverhadthatkind of drainagebeforeDr. Jackson@Gsirgery. During this period
of time he wasgoingto collegeandwasliving with his parents. His mothertestifiedthat the
drainageactually beganin 1994, soonafter the surgery,but that it increasedr decreasedt
differenttimes. Sheusuallydid the laundryandbecameawareof the dischargebecausef the
stains she saw on her sonOs pillowcase.

Mr. DiGregorioOmotherandfatherboth urgedtheir sonto seea doctorfor the drainage
andfor the painhe sometimessufferedin his right ear2 but he did not taketheir advicebecause
hewasembarrassedbouthis condition. He soughtmedicalattentionfor otherproblemshe had
prior to the year 2000, but during thoseappointmentshe did not bring up the chronic ear
problemshe wassuffering. In his daily life, hetried to hide the problemasmuchaspossible,
cleaning his ear constantly, and putting cologne in the area to disguise the smell.

On Septembed4, 2000, the plaintiff finally wentto a doctorfor the specificpurposeof
receivingtreatmentrelatingto the problemswith his ear. Dr. Summersof the Hickory Hill
Family Medical Clinic examinedthe plaintiff, gave him ophthalmicdropsfor his ear,andan
appointment to return one week later. The plaintiff did not return.

Thedrainagecontinuednowever,andat somepoint (it is unclearfrom therecordexactly
when)a newsymptomarosein theform of additionaldrainagefrom the areadirectly behindthe
plaintiffOsear. On May 20, 2002, the plaintiff wentto Dr. Jordan,who referredhim to Dr.
Hodge,an ear,noseandthroatspecialist. Dr. HodgecleanedMr. DiGregorioOsarout andgave
him antibiotics. The procedurewas painful and produceda lot of dischargeandblood. The
plaintiff did notreturnto Dr. Hodgebecausdefelt the doctorwastoo roughwith him. In 2003,
Doctor JordanreferredMr. DiGregorioto Dr. McCalla,who aswe discussecarlier,performed
the surgery that resulted in the discovery of the object in his mastoid tip.

Mr. DiGregoriobeganexperiencingnalodorousdrainagefrom his ear Oaroundhe year
[19]96.0 Eventhoughthe condition continuedfor the next sevenyears,at no time did Mr.
DiGregoriocontactDr. Jacksorto inquire aboutthis problem,to clarify anyinstructionshe may
havebeengiven, or to otherwiseseekfollow-up treatmenior guidance. Further,hedid not seek
medicalattentionfrom anyonefor his conditionuntil Septembeid 4, 2000. Thus, he delayed
medicalattentionthat could haveled to the discoveryof the Oforeigrobjector morethanfour
yearsafter the drainagebegan. He did not returnfor a scheduledollow-up visit after that
appointment. It was twenty months before he sought medical treatment again.

In light of the chronicnatureof his symptomsthe discomfortandembarrassmerthey
causedhim, and the urgings of othersto seekmedical attention,we fail to seehow Mr.
DiGregorioOslelayin seekingtreatmentcan be consideredreasonableAlthough the precise
allegedcauseof theinfectionsanddrainagewvasnot discoverediuntil the secondsurgeryin 2003,
Mr. DiGregorioadmittedthat he believedthe drainagewasrelatedto the earliersurgeryby Dr.

2 SoniaDiGregorio testified that shetold her sonto seea doctor Oatleastseveraltimes a year.O Jason
DiGregoriowas askedat his depositionhow manytimes his motherurgedhim to go to the doctorto havehis ears
examined. He responded Ol would say less than ten times.O



Jacksor®? Regardlesshe did not exerciseordinary careor diligencefor his own healthor
welfare.

On appeal plaintiff attemptsto salvagehis claim by allegingthat Dr. Jacksortold him
during a follow-up appointmenthat somedrainagefrom the earwasnormalandthat he should
only seekmedicalinterventionif he actually sawblood comingfrom the ear. Assumingthat
suchaninstructionwasgiven, it doesnotrelieveMr. DiGregoriofrom takingreasonablstepsto
determinewhetherthe type anddurationof drainagehe sufferedwasnormalor, in fact, resulted
from someothercause.lIt alsodoesnot makereasonabldis failure to seekmedicalattentionfor
the persistent, embarrassing, and sometimes painful symptoms he experienced.

In Bennett v. Hardison, the plaintiff attemptedto avoid the statuteof limitations by
arguingthat he did not discoverhis injury, permanenhumbnessesultingfrom extractionof a
wisdomtooth, until he sawa dentisteight monthsafter the extraction,becausehe dentistwho
extractedthe tooth hadtold him he would experiencesometemporarynumbness. This court
found that his claim was barred by the statute of limitations, stating,

eventhough plaintiff may have beenjustified in acceptinga brief period of

numbnessas a necessaryincident of the surgery,absentevidence of some

unusual cause for the delay, the defendantwas not justified in delayingthe
Odiscovery©f the permanenceof his injury from February24, 1984, until

Oaroundctober,19840a period of some8 months.At sometime duringthat8

months,any reasonablg@ersonwould have concludedthat the brief, temporary
numbnessiormally incidentto oral surgeryhad outlastedits welcomeand had
become an unacceptable incident to the surgery.

Bennett v. Hardison, 746 S.W.2d at 714 (emphasis added). The same reasoning applies herein.

After our own de novo review, we reachthe sameconclusionasthe trial court. Mr.
DiGregorio is not entitled to rely on the exceptionin Tenn. Code Ann. & 29-26-116(a)(4)
becauséie did not bring his lawsuitwithin oneyearof when,throughreasonableliligence,he
should have discovered the injury he alleges was caused by Dr. Jackson.

Iv.
Thejudgmentof thetrial courtis affirmed. We remandthis caseto the Circuit Court of

Davidson County for any further proceedingsnecessary. Tax the costson appealto the
appellant.

PATRICIA J. COTTRELL, JUDGE

3 In fact, Mr. DiGregoriotestifiedthat he assumedhe drainagecamefrom a persisteninfection,andthathe
thought the problem might stem from the skin grafts that Dr. Jackson had used.



