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The plaintiff-buyes entered into an indallment sales contract in 1991in which they agreed to
purchase rea propeaty owned by the defendant-seller. The contract provided tha upon the
plaintiffsOpayment of the purchase price, the defendant would provide a deed conveying the
propety to them free of encumbrances. In 2002, a general sessions judgnent was entered
agang the defendant in an unrelated case, and the defendant appealed tha judgnent to the
circuit court, where tha case currently remainspending. Thejudgnment wasfiled asalien onthe
real propety in 2002. In late 2004 0r early 2005,the plaintiffs had made all necessary payments
onthered propety, and the defendant conveyed the propeaty to them by warranty deed. While
attempting to sell therea propeaty in 2005,the plaintiffs discovered the existence of the 2002
judgment lien on the propetty, and they placed fundsin escrow in order to satisfy thar intended
purchaser tha the lien would be removed or pad. The plaintiffs filed a warrant in genera
sessions court aganst the defendant, aleging that he was liable for breach of the covenant
agang encumbrances contained in the warranty deed. The general sessions court entered
judgment in favor of the plaintiffs, and the defendant appealed to the circuit court. Theplaintiffs
filed a motion for summary judgnent and soughtan award of reasonéable attorney@ fees. The
circuit court granted the motion for summary judgment, but denied the plaintiffsOrequest for
attorney@ fees. On appedl, we affirm in pat, reverse in pat, and remand for a determination of
reasonable attorney® fees incurred bd ow and on appedl.

Tenn. R. App. P. 3; Appeal as of Right; Judgment of the Circuit Court Affirmed in Part,
Reversed in Part and Remanded

ALAN E. HIGHERS, J,, ddivered the opinion of the court, in which DAvID R. FARMER, J., and
HoLLY M. KIRBY, J., joined.

Harold R. Gunn, Humboldt, TN, pro se

David A. Riddick, Jackson, TN, for Appdlees



OPINION
I. FACTS & PROCEDURAL HISTORY

The plaintiff-purchasers, Charles and Ann Halford (Qhe HalfordsOor QAppdlees), and
the defendant-seller, Harold Gunn (AppdlantQ), entered into an ingallment sales land contract
on Januay 18, 1991, by which the Halfords agreed to purchase rea estate owned by Mr. Gunn
and located in Gibson County, Tennessee (Qhe subject propatyQ. The contract provided in
pat:

The seller hereby agrees tha when the said purchase price and all
other amountto be pad to sdller, are fully pad as herein provided,
hewill execute and deliver to the buye a goodand sufficient deed
conveying said real propeaty free and clear of all encumbrances
made, or suffered by the seller.

In late 2004 or early 2005, Mr. Gunn accepted the last ingallment payment from the Halfords
and heand hiswife conveyed the subject propety to them by warranty deed which was recorded
onJanuay 11,2005. Thedeed provided in pat:

We covenant with the said Grantees, thar hars and assigns tha
we are lawfully seized and possessed of said described propety;
tha the same is unencumbered and that therefore, we have a good
and lawful rightto make this conveyance.

We further covenant, binding ourselves, our hars and our
representatives, to forever warrant and defend thetitle to theabove
described propeaty, unto the said Grantees, ther heirs and assigns
agang thelawful claims of all pasonswhonsoever.

In a previousaction, to which the Halfords were not paties, a judgnment was entered in
Hardeman County General Sessions Court on December 3, 2002,in favor of Grand Valley Lakes
Propaty OwnesOAssodation againg Mr. Gunn in the amount of $358249, plus cods and
interest. This judgnent was filed as a lien on the subject propety in the Gibson County
Register® Office on December 10, 2002. Mr. Gunn appeded the judgnent to the Hardeman
County Circuit Court on December 12, 2002, where, appaently, the case currently remans
unheard on thecircuit court dodket.

After obtaining title to the subject propety, the Halfords who desired to sell the
propaty, discovered the 2002 judgnment lien tha had been filed in Gibson County tha
encumbered the subject propeaty, the amountof which was $4,85381, induding court cods and
accrued interest throughNovember 1, 2005. In the process of selling the propetty, the Halfords
placed $8,000 in escrow as an assurance to the buye tha the lien would be removed or pad.
The Hafordsfiled a warrant in Gibson County General Sessions Court on Decembe 13, 2005,
agang Mr. Gunn for breach of the covenant agang encumbrances in the warranty deed. On
March 31, 2006 the general sessionscourt entered judgnent in favor of the Halfords



Mr. Gunn appedled the general sessionsjudgnent to the circuit court. The Halfordsfiled
amotion for summary judgment, requesting judgment in the amountof $485391, plus accrued
interest on the 2002 judgmrent, attorney@ fees, and cods. In its memorandumand order entered
on November 6, 2006 thetrial court set forth thefollowing material undsputed facts:

1) A judgement was entered agang the defendant by the
General SessionsCourt of Hardeman County on December
3,2002;

2) Defendant filed an appedl to the Circuit Court of Hardeman
County on December 12,2002;

3) The Genga Sessions judgement was filed as a lien in
Gibson County on December 10,2002;

4) No action has been taken by the defendant to prosecute his
apped in the Circuit Court of Hardeman County since the
appeal was taken;

5) Thefiling of such judganent in Gibson County conditutes
aclouduponthetitle of defendant@real propaty in Gibson
County;

6) No action has been taken by defendant to remove such
cloudfromthetitle of his propaty;

7) On Januay 18, 1991,the parties entered into an installment
land sales contract, and on December 22, 2004, defendant
iIssued a warranty deed to the plaintiffs, free and clear of
any liensor encumbrances; and

8) Plaintiffs then sold the propaty and the clogng attorney
then discovered thejudgement lien, and plaintiffs then were
forced to escrow the amount of the judgment lien of
$485381 in order to convey the propety.

Thetria court granted the HalfordsOmotion for summary judgment, and entered
judgnent on Januay 22,2007,in favor of the Halfordsfor $4,85381, plusinterest accrued from

November 1, 2005 The court denied the HalfordsOrequest for an award of attorney@ fees, but
assessed costs againg Mr. Gunn. Mr. Gunnfiled atimely notice of apped.

II. ISSUES PRESENTED

Theissues before this Court on appedl, as presented by the parties, are asfollows:



1. Wheher a lien, corresponding to a judgnent of a general sessions coutt, is
extinguished by the appeal of thegenera sessionsjudgnent to thecircuit court.

2. Whethe the Halfords are entitled to an award of reasonable attorney( fees
incurred bdow and on apped.

For the following reasons we affirm in pat, reverse in pat, and remand for
further proceedings

III. STANDARD OF REVIEW

Rule 56.04 of the Tennessee Rules of Civil Procedure provides tha
summary judgnent is appropriate Of the pleadings, depostions answers to interrogaories, and
admissionsonfile, togaher with the affidavits, if any, showtha there is no genuinedispute asto
any materia fact and that the moving party is entitled to judgment as a matter of law.O Our
review of thetrial count® grant of summary judgment is de now on therecord before this Coutt,
with no presumption of correctness. Warren v. Estate of Kirk, 954 SW.2d 722, 723 (Tenn.
1997)

IV. DISCUSSION

It is clear that avalid judgment lien tha is attached to the propaty at the
time of a conveyance constitutes an encumbrance for purposes of our andysis. See Weaks v.
Gress, 225 Tenn. 593, 598, 474 SW.2d 424 426 (Tenn. 1971) A covenant agand
encumbrances Qs onewhich has for its object security agang those rights to, or interestsin, the
land granted which may subgst in third personsto the diminution in value of the estate although
congstent with the passing of fee.O Murdodk Acceptance Corp. v. Aaron, 190 Tenn. 416,427,
230S.W.2d 401,406 (Tenn. 1950)(citing 21 C.J.S. Covenans @ 42,p.914). Thecovenantisin
effect one of indannity, whereby the covenantor agrees to indamnify againg Gin outstanding
adversetitle, charge, burden or interest condituting an encumbrance.O 1d.

Tenn. CodeAnn. & 25-5-101(b)(1) (Supp.2006)provides:

Except as provided in subdivision (b)(2), judgnents and decrees
obtained from and after July 1, 1967 in any court of record and
judgnents in excess of five hunded dollars ($500) obtained from
and after July 1, 1969,in any court of general sessionsof this state
shdl beliensuponthe debtor@ land from the time a certified copy
of thejudgment or decree shall beregistered in the lien bookin the
register@ office of the county where the land is located. If such
records are kept elsewhere, no lien shdl take effect from the
rendition of such judgnents or decrees unless and until a certified
copy of thesame isregistered as otherwise provided by law.

In Young v. RAC Express, Inc., the Eastern Section of this Court quoied ATS, Inc., v. Kent, 27
SW.3d 923 924 (Tenn. Ct. App. 1988)for its discussion of judgnment liens according to the
applicable statutory scheme:



The law in Tennessee with respect to the manneg in which
judgnent liens are obtained is govened by statute. See Tenn.
CodeAnn. o 255-101t0 -109 (1980& Supp.1997). A judgment
obtained in Tennessee becomes a lien on the debtor@ real propaty
when thejudgnent is recorded in the register@® office of the county
where the land is located. See Tenn. Code Ann. & 25-5-101()
(Supp. 197). Upon prope recordaion, the judgnent aso
becomes effective agand any person having or later acquiring an
interest in the debtor@ real propety regardless of whether that
person was a paty to the action resulting in the judgnent. See
Tenn. Code Ann. & 25-5-101() (Supp 1997) Tenn. Code Ann &
66-24-119(1993)

Young v. RAC Express, Inc., No. E200501165COA-R3-CV, 2006 Tenn. App. LEXIS 410, at
*4-5 (Tenn.Ct. App. June2l, 2006)

The Halfords cite the aforementioned provision, Tenn. Code Ann. & 25-5-101()(1), in
suppot of ther argument tha the 2002judgmrent from Hardeman County General Session Court,
which was filed as a lien in Gibson County where the subject propety is located, conditutes a
clouduponther title to the propety conveyed to them by Mr. Gunn. The Halfords submit that
thetria court propaly awarded them summary judgment for $4,.85381 as aresult of Mr. Gunn®
breach of the covenant againg encumbrances contained in thewarranty deed. TheHalfords seek
ther attorney@ feesincurred bdow and as aresult of this appedl.

It is undisputed tha the Hardeman County Generad SessionsCourt judgnent agang Mr.
Gunnwas filed in the Gibson County Register@ Office on December 10, 2002, which satisfied
the statutory prerequisites for creation of a lien pursuant to Tenn. Code Ann. & 25-5-101(0)(1).
Mr. Gunn then filed an appedl to the Hardeman County Circuit Court, but he has appaently
taken no further action in that case for over four years. On Januay 11, 2005, Mr. Gunn
conveyed the subject propety, which islocated in Gibson County and therefore encumbered by
the judgment lien, to the Halfords by warranty deed containing an express covenant tha the
propaty was unencumbered.

Mr. Gunn®argument againg the validity of thelien is based uponthelanguaye of Tenn.
CodeAnn. & 25-5-105@) (Supp 2006) The statute relied uponby Appdlant, entitled (Period
allowed for execution,Oprovidesin part:

Once ajudgnent lien is created by registration as provided in & 25
5-101(0), it will last for the time remaining in a ten-year period
from thedate of final judgnent entry in the court clerk® office.

Tenn. Code Ann. & 25-5-105a) (Supp. 2009 (emphasis added). Appdlant generdly cites the
Tennessee Supreme Court@ decision in Ware v. Meharry Med. Coll., 898 SW.2d 181, 184
(Tenn. 1995) for the propostion tha a de now apped to the circuit court from a genera
sessionscourt is not areview, but Gin entirely new trial asif no other trial had occurred and as if
the case had originaed in the circuit court.O Mr. Gunn contends without further citation to



relevant authority, that thejudgment corresponding with thelien affecting the subject propety is
nota @ind judgment.O He alleges that, because he appesled the 2002judgmnent to the Hardeman
County Circuit Court, thelien correspondng with this judgnent is not valid. Furthermore, Mr.
Gunnasserts tha heinformed the Halfords of the existence of the 2002judgnent lien prior to his
trander of the propaty to them, and tha he explained to them at tha time his bdief tha the
judgment lien was notvalid.

Mr. Gunn contendstha an appedl of a judgment of a general sessions court, which has
been recorded as a lien on a debtor@ real property, to the circuit court GxtinguishesO or
otherwise invdidaes the judgnent lien. A similar argument was successfully presented to the
Tennessee Supreme Court longagoin Smith v. Holmes, 59 Tenn. 466 (Tenn. 1873. Previoudy,
James Holmes had obtained a judgnment againg Dan Able in chancery court. Mr. Able appealed
to the Supreme Court, where he was, at that time, entitled to a de nowo tria, the same as if the
suit had origindly commenced there. The Supreme Court affirmed the judgnent againg Mr.
Able, and Mr. Holmes attempted to enforce a judgnment lien agang propety tha Mr. Able
owned at thetime of the origind judgment, butthat Mr. Able had sold before the Supreme Court
affirmed. In Smith v. Holmes, the Supreme Court was faced with the question of whether the
appeal from chancery court released and destroyed the origind judgmnent and lien of that decree,
or whether it continued in force. The Court reluctantly hdd tha thelien was los when Mr. Able
appeadled. The Court discussed a statute, ©2983,that provided for liensto continuein force upon
an apped in the naure of a writ of error, but the statute did not provide for liens to continue
dunng all appedls, and the Court noted that it was obligated to apply thelaw as written.

After Smith was decided, and possibly in respong to its holding, the Legidature passed
another act to provide tha appesls from judgments and decrees from courts of equity Ghal,
notwithganding said appedl, be a lien uponthe propety of the defendant or defendants to the
same extent and in like manne as judgments at law or in courts of record.O Fort v. Fort, 118
Tenn. 103,101 SW. 433 436 (Tenn. 1907)(citing Chapter 21, p.68, Acts 1885) The effect of
this new act was to modify the common law rule in respect of judgments and decrees of chancery
courts Gis to continue them in force uponan appeal, where moneyed or other judgments were
pronouned, to the extent of preserving thelien pending the appeal[.]Ol d.

When applying these rules, courts have often stated that in the case of an appeal, Qhelien
[is] notlogOand can be perfected upondismissal of the appesl or an affirmance of the judgment
bdow. Shepard v. Lanier, 192 Tenn. 608 616 241 SW.2d 587, 591 (Tenn. 195] (citing
Brinkley v. Welch, 75 Tenn. 278; Lincoln Sav Bank v. Ewing, 80 Tenn. 598. See also Lincoln
Sav. Bank v. Ewing, 80 Tenn. 598 (Tenn. 1883) (origind judgment lien Gvould be kept aiveO
during the time that further proceedings prevented its enforcement); Sweetwater Bank & Trust
Co.v. Howard, 16 Tenn. App. 91,66 SW.2d 225 228 (Tenn. Ct. App. 1932 (an apped extends
thetime for execution so asto continuethelien).

The applicable statute today govening judgment liens is Tenn. Code Ann. = 25-5-106
(2000) entitled \ppesls B Commencement of time for sale,Owhich provides:



If an apped is taken from any judgnment for which the lien
provided by this chapter would apply, thetime for sale provided in
o 25-5-105 shdl commence uponthe find determinaion of such
case.l

We find no authority to suggest tha = 255-106 should be condrued differently then its
predecessors, which Ckept aliveOor QpreservedOjudgnent liens pending an appedl, so tha the
lienswere Ohot logOduring tha time. See Lincoln Sav. Bank v. Ewing, 80 Tenn. at 598; Fort,
101 S.\W. at 436; Shepard, 241 SW.2d at 591. Therefore, Mr. Gunn@ argument tha the liens
were QextinguishedOpending appeal is withoutmerit.

Mr. Gunn conveyed the propety with a covenant agang encumbrances, and he
covenanted to GJorever warrant and defend thetitle].JORegardless of Mr. Gunn®bdiefs asto the
validity or invdidity of thejudgnent lien, it remains attached to the propety to the detriment of
the Halfords A covenant againg encumbrances is security Gxgaing those rights to, or interests
in, the land granted which may subsst in third pasonsto the diminution in value of the estate,O
see Murdodk Acceptance Corp., 190 Tenn. at 427,230 SW.2d a 406, and we find tha the
judgnent lien conditutes an encumbrance onthe propety.

Additiondly, we find Mr. Gunn@defense to his breach of the covenant, specifically tha
the Halfords knew about the lien on the propety at the time of the conveyance, to be without
legd suppot. Knowledgeon the pat of the purchaser of the existence of encumbrances on the
land will not prevent him from recovering damages on account of it, where he protects himself
by prope covenants in hisdeed. Murdodk Acceptance Corp., 190 Tenn. a 426,230S.W.2d at
405 (citing Brown v. Taylor, 115Tenn. 1, 5, 88 SW. 933,934 (Tenn. 1909). (T]he existence
of a known encumbrance might be the very reason for taking a covenant within the scope of
which the encumbrance was induded, thereby obtaining assurance tha the vendor would
discharge the encumbering obligaion out of the purchase money pad by the vendee.O |d. at
426,230S.W.2d at 405406.

The integral question in this case is whether the judgnent, filed as a lien in Gibson
County in 2002 pursuant to Tenn. Code Ann. & 25-5-101()(1), opeated as an encumbrance or
cloud on the title of the subject propaty. We bdieve tha this question mus be ansvered
affirmatively. Upon discovery of the existence of the judgnent lien, and in order to sell the

1 Again, Tem. Code Ann. & 25-5-105 (Supp. 2006) providesthat once ajudgmert lienis creaed
asprovided in & 25-5-101(b), Ot will lag for the time remaining in a ten-year period from the date of final
judgment entry in the court clerk@ office.O



subject propaty, the Halfordswere compdled to place fundsin escrow to satisfy thar intended
purchaser tha thelien would be removed or pad, and these damages serve as the basis for thar
undelying action agang Mr. Gunn. Asthetria court noted, Mr. Gunn has taken no action to
prosecute his appedl in the Circuit Court of Hardeman County since the appea was taken, nor
has he taken any action to otherwise remove the cloud on thetitle. The Halfords are entitled to
reimbursement of ther actud loss as a result of Mr. Gunn® breach of the covenant agang
encumbrances. Therefore, we affirm thetrial court® grant of summary judgment in favor of the
Hafordsin theamount$4,85391, the undisputed amountof thejudgment lien.

Findly, the Halfords contend that they are entitled to an award of attorney@ feesincurred
at the proceedingsbdow, and on appedl. In suppat of thisargument, they rely onthe Tennessee
Supreme Court® decision in Dickinson v. Bain, 921 SW.2d 189, 193(Tenn. 1996, in which the
Court adopied Qhe majority rule that unde a covenant to warrant and defend title the grantee
may recove reasonale attorney@ fees incurred in defending the title when the grantor had
notice of the pendency of the action and refused to defend.O In an affidavit accompanying the
HalfordsOmotion for summary judgnent filed in thetrial court, Mr. Halford stated: O have made
demand uponHarold Gunnto pay thelien or get its release but he has failed and refused to have
the lien released.O This fact appears to be undisputed by Mr. Gunn. In its amended find order,
entered on Januay 22, 2007, the tria court ruled Gt]ha no attorney@ fees are granted to the
Plaintiffs herein.O

An award of appdlate attorney@ fees is a matter within this Court® sound discretion.
Chaffin v. Ellis, 211 SW.3d 264 294 (TennCt.App.2006 (citing Arche v. Archer, 907
SW.2d 412 419 (Tenn. Ct. App. 1995). When conddeing a request for attorney® fees on
apped, we aso consider the requesting party@ ability to pay such fees, the requesting party®
success on appeal, whethe the requesting party soughtthe appeal in good faith, and any other
equitable factors relevant in a given case. |d. (citing Darvarmanesh v. Gharacholou, No.
M200400262COA-R3-CV, 2005WL 16840504t *16 (Tenn.Ct. App. July 19, 2005).

We condude that the Halfords are entitled to recover their reasonable attorney@ fees
incurred bdow as a result of thar bringing suit againg Mr. Gunnfor his breach of the covenant
agang encumbrances in thewarranty deed. Additiondly, we find tha the Halfords are entitled
to thar reasonable attorney@ fees incurred on appeal. Theefore, the judgnent of thetrial court
denying the Halfords request for attorney@® fees is reversed, and the case is remanded to the
circuit court for determination of the reasonable amountof such fees.

V. CONCLUSION

For the foregoing reasons the judgnent of thetrial court is affirmed in pat, reversed in
pat, and remandead for further proceedings Cods are assessed agang Appdlant, Harold Gunn,
and his surety, for which execution may issue, if necessary.



ALAN E. HIGHERS, JUDGE



