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In this wrongful deathcase Eva Hendrix (ODaughterGctingindividually andasadministratrix
of the estateof her mother,the deceden€&dith Beck (OMotherOkuedLife CenterCentersof
America, Inc. (ONursingHomeO)amongothers. Nursing Home filed a OMotionto Compel
ArbitrationObaseduponan arbitrationclausesignedby DaughterwhenMother wasadmittedto
NursingHomeO#$acility approximatelyfour monthsbeforeher death. Daughterrespondghat
shewas not actuallyauthorizedto actasMotherOsttorney-in-factat thattime becauseviother
was still ableto makeher own medicaldecisionsand thereforethe power of attorneynever
becameeffective. Thetrial courtagreed.NursingHomeappealsarguingthat DaughterQsower
of attorneywaseffectivewhenshesignedthe arbitrationclause andthat,in any event,anactual
or apparentgencyrelationshipexistedoetweenviotherandDaughterandMotherandDaughter
Otreatethe [power of attorney]documentsthoughit waseffective.OWe find thatthe evidence
doesnot preponderatagainstthe trial courtOsonclusionthatthe powerof attorneywasnotin
effectwhenDaughtersignedthe variousdocumentfiandedo herby NursingHome. We further
hold that Nursing HomeOs alternative theories must fail as a matter of law. We therefore affirm

Tenn R. App. P. 3 Appeal as of Right; Judgment of the Circuit Court
Affirmed; Case Remanded

CHARLES D. SUSANO, JRr., J, deliveredthe opinion of the court,in which D. MICHAEL SWINEY
and $ARON G. LEE, JJ., joined.

Kyle E. Hedrickand GlennaM. Ramer,ChattanoogaJennessedpr the appellantsLife Care
Centersof America,Inc., Life CareCenterof EastRidge,and EastRidge Medical Investors,
LLC.

JamesW. Clements|lll, ChattanoogaTennessedpr the appellee Eva Hendrix, Individually
and as Administratrix of the Estate of Edith C. Beck.



OPINION
l.

Mother executedwo separatdowerof Attorney (OPOAO)Jocumentspnein 2002and
onein 2003. At the outsetwe will deferdiscussiorof thesedocumentsthe circumstancesnder
which they wereto becomeeffective,andthe crucial questionof which POA controlsthis case.
At this juncture,we notesimply that both documentsiamedDaughteras MotherOsttorney-in-
fact, contingentuponthe occurrenceof certaincircumstancegpertainingto MotherO$ealththat
would trigger DaughterOs authority.

Mother was admittedto NursingHomein May 2004 after hip replacemensurgery. A
reporton her transferfrom the hospitalwherethe surgeryoccurredindicatedthat Mother was
Oaleraindoriented@ndOunderstandsstructionsandcanassisin herown care.ONevertheless,
Daughterhandledmost of the paperworkwhen Mother arrived at Nursing Home. Daughter
signedseveralforms on MotherO$ehalf,including the arbitrationagreementhatis the crux of
this dispute. Fromtheevidencdan therecord,it doesnot appeathatanyonebMother,Daughter,
or the Nursing Home employee,Elisa Cessor,who handledthe admissionprocessb was
particularlyconcernedat the time aboutDaughterOggal statuswith respecto the signingof the
forms. Indeed, Nursing HomeOs attorney conceded at oral argument,

| think the recordOslear that Ms. Cessor[i.e., the admitting
employeeof Nursing Home] did not take the written Power of
Attorney [document]andreview it, andthenattemptto contacta
doctor and requesta recordthat says,O[Mother]hasbeenfound
medically unable to handle these circumstances.O

Rather NursingHome, in its words, Orel[iedjuponsomeone®namelyDaughterd Owhacomes
in andsays,Ol0mnhe POA. | havethe authority. HereOthe Powerof Attorney. Let mesignthe
documents.OO

OnthesamedaythatDaughtersignedseveraladmissiongormsfor Mother,includingthe
arbitrationform, Mother herselfsigneda ODoNot Resuscitatef@rm, or ODNR.ONursingHome
employeeCessoistatedthatMotherdid this voluntarily andwith apparentinderstandingf what
shewasdoing. NursingHomeOattorneyconcededhis point at oral argumentstating,OldonOt
think therewasany questionraisedby [Nursing Home] at thetime shesignedthe DNR thatshe
had the ability to sign the DNR.O

Motherdied in October2004. Daughterfiled suitin November2004 seekingdamages
for MotherOsvrongful death. Shesuedindividually andasadministratrixof MotherOsstate. In
March 2005, NursingHomefiled a motionto enforcearbitrationand stay proceedingstelying
uponthe arbitrationagreemensignedby Daughteron behalfof Mother. The courtdeniedthe
motion in November 2005, declaring,

[tlhere is no evidencebefore the Court that the decedentwas
incapacitatecat the time of her admissionto Life Care. As a
matterof fact, the contraryis indicatedby Life CareOsbtaining



the decedentOsignatureson do not resuscitate orders.
Accordingly, basedupon the recordbeforethe Court, there has
been no showing that the power of attorney became active.

Nursing Home appeals as a matter of rigftte Tenn. Code Ann. & 29-5-319 (Supp. 2000).

Ourreviewis de novo upontherecordof the proceeding®elow, but thatrecordcomeso
us with a presumptiorof correctnesssto the trial judgeOfactualfindings. Tenn.R. App. P.
13(d). We musthonorthis presumptiorunlesswe find thatthe evidencepreponderateagainst
thosefindings. 1d.; Hass v. Knighton, 676 S.W.2d554,555 (Tenn.1984).Thereis, however,no
presumptiorof correctnessvith regardto thetrial courtOsonclusionson mattersof law, Taylor
v. Fezell, 158 S.W.3d352, 357 (Tenn.2005),or to its applicationof law to the facts, State v.
Thacker, 164 S.W.3d208, 248 (Tenn.2005), or to Oconclusionthat are basedon undisputed
facts,(Hall v. Houston, No. M2002-01371-COA-R3-CV2003WL 21688578at*3 (Tenn.Ct.
App. M.S.,filed July 21, 2003). Theinterpretatiorof a written instrumentjncludinga powerof
attorneyor anarbitrationagreements a matterof law. Tenn. Farmers Life Reassurance Co. v.
Rose, No. E2005-00006-SC-R11-C\2007 WL 2826918,at *4 (Tenn.,filed October2, 2007)
(powerof attorney);Fontaine v. Weekly Homes, L.P., No. M2002-01651-COA-R3-CV2003
WL 21946721,at *1 (Tenn.Ct. App. M.S., filed August 13, 2003) (arbitrationagreement).
Thus, no presumptionof correctnessittachego the trial courtOsnterpretationof the written
termsof the documentan question. However,the trial courtis entitledto a presumptionof
correctness as to its findings with respect to the surrounding factual circumstances.

As aninitial matter,we mustdecidewhich Powerof Attorney documentcontrolsthis
case. Mother executedwo separatd?OAs:a TennesseélealthcareDurablePowerof Attorney
anda broaderDurablePowerof Attorney. The healthcard®OA wasexecutedn August2002;
the generalPOA was executedin June2003. Both documentsnameDaughteras MotherOs
attorney-in-factput the circumstancesinderwhich DaughterOsuthority becomeseffectiveare
different under language found in the two documents.

The healthcarePOA containsthe following provision relating to when it becomes
effective:

This healthcaredurablepowerof attorneyonly becomesffective
whenl canOmakemy own medicaldecisions. My agent[i.e., the
attorney-in-factland my attendingphysicianwill decidewhen|
canOt make decisions for myself.



It also states, O[n]otwithstanding this document, you
i.e., Mother] havetheright to makemedicalandotherhealthcaredecisionsfor yourselfsolong
as you can give informed consent with respect to the particular decision.O

The general POA includes the following language concerning its effectiveness:

THIS POWEROF ATTORNEY SHALL BECOME EFFECTIVE
UPON INCAPACITY OF THE PRINCIPAL

* * *

2. Effective Date and Termination

A. Effective: This power of attorney shall becomeeffective
immediatelyupon my incapacityor inability to managemy own
affairs.

B. Termination:This powerof attorneyshall remainin full force
and effect until it is revoked.

i. By written revocation

ii. By written notice recordedin the sameoffice as this
instrument in the event this instrument is recorded.

iii. Until terminated by operation of law.

It is my intent that this power of attorneyshall remaineffective
evenin the eventof mental or physical disability on my part
whether continuous or intermittent.

(Capitalization and formatting in original.)

As canbe seenwhereaghe healthcare?OA becomeffectiveonly whenMother OcanOt
make [her] own medical decisions,@ phraseaddressingnental capacity,the generalPOA
becomesffective Oimmediatelypon[her] incapacityor inability to managgher] own affairsO
(emphasisadded). In light of the subsequentanguagén the generalPOA pertainingto Omental
or physicaldisability, Gt canbe argued andNursingHomedoesindeedargue that OincapacityO
in this contextrefersto either mentalor physicalincapacityl! We do not so hold, but assuming
for the sakeof argumentthat Nursing Home is correct, this would be important because
DaughterQOattorneyconcededat oral argumentthat Mother wasphysically incapacitatecat the
time of heradmissionto NursingHome. If the generalPOA, asinterpretedoy NursingHome,
controls, it would follow that DaughterOBOA powerswere active at the time of MotherOs

1 The analysison this point is complicatedby the languagethat appearsn the generalPOAOOMedical
CareGsection. On the one hand, the attorney-in- facthuthorlty over MotherOsidmissionto a nursinghomeis

specificallymadecontingentupona OlicenseghysicianGleclaringMother Oincompeterdr incapableof actingfor

myselfCb a standardhatseemsgo addressnentalcapacity. On the otherhand,the very next sentencestatesthat the

attorney-in-factQsowersover Qull matters pertainingto . . . my personGreto Ocontinueompletelyafter | have
becomephysically or mentally incapacitated@emphasesdded). As will be seen,we are sparedthe necessityof

sorting through this linguistic thicket in greater detail, as our holding pertermits the issue.



admissionandthereforethe arbitrationclausewould be valid. However,the generalPOA also
contains this important language, in the section on medical care:

In the eventl haveexecuteda valid DurablePowerof Attorneyfor
HealthCareandin the eventthereis any conflict betweerthe two
documentsjz is my intention that the Durable Power of Attorney
for Health Care shall be controlling.

(Emphasis added).

At oral argument,Nursing HomeOsttorneyarguedthat there can be no OconflictO
betweenan active POA andan inactive POA, andthus, if we acceptDaughterOargumenthat
the healthcard?OA wasineffectiveat the time in question,it would follow necessarilythatthe
generalPOA, which (it is argued)becameeffectiveuponMotherOphysical incapacitationmust
control. We cannotacceptthis line of reasoning. The generalPOA statesthat the healthcare
POA controlsO[i]ntheeventl haveexecuted avalid [healthcareeOA]OQ(emphaseadded). If we
were to acceptNursing HomeOsogic, we would essentiallybe rewriting that clauseand
declaring,in effect, that the healthcarePOA takesprecedencenly upon becoming effective,
contraryto the expressedntent of the partiesthat it take precedenceupon being validly
executed.This would meanthat, in any casewith similarlanguagevherethe generalPOA hasa
broaderdefinition of incapacitythanthe healthcare?OA, the generalPOAOsnore permissive
standardgor effectivenessvould take precedencever the healthcarePOAOsnore stringent
standards.We think, basedon the text of the documenin questionthatthisis clearly not what
is intendedby the phraseO[ijnthe eventl haveexecuteda valid DurablePowerof Attorney for
HealthCareandin the eventthereis any conflict betweerthe two documents@mphasisidded).
Wherethe matteratissuerelatesto healthcareZ andthereis a conflict betweerthe generalPOA
andthe healthcard®?OA over the questionof whetherthe attorney-in-facthad POA authority at
the time in question, the healthcare POA, by the general POAOs own terms, controls.

Having determinedhat the healthcaré®?OA controls,the next questionis whetherthe
trial court erredin ruling that O[t]hereis no evidencebeforethe Court that the decedentvas
incapacitatedat the time of her admissionto Life CareQGand thereforeOtherehasbeenno
showing that the power of attorney became active.O

We note that the word Oincapacitatedéppearsonly in the generalPOA, not in the
healthcarePOA. The healthcare?OA declaressimply thatit Obecomesffectivewhen! canOt
makemy own medicaldecisions.CHowever,we believethe contextof thetrial courtOspinion,
particularlythe referenceo Mother signingthe Do Not Resuscitat®rder,makesclearthatthe
court wasreferringto the conceptof mental incapacity(as opposedto physicalincapacity),

2 We do notethat the healthcard®OA doesnot containany languagespecifically pertainingto arbitration
agreementswhereasthe generalPOA gives Daughterthe the power O[t]o sue,defendor compromiseall legal
actionsinvolving me or my estate@nd Othepowerto generallydo, sign or performany otheract, deed,matteror
thing whatsoevethat oughtto be done,signedor performed[.J0However,Nursing Home doesnot argue,eitherin
its briefs or at oral argumentthat the arbitrationagreementies outsidethe scopeof healthcare-relatedecision-
making. Moreover,the SupremeCourtrecentlyheld that Oarattorney-in-factactingpursuanto a durablepower of
attorneyfor healthcaremay sign a nursing-homecontractthat containsan arbitrationprovision. . . .O Owens v.
Nat’l Health Corp., No. M2005-01272-SC-R11-CV, 2007 WL 3284669, at *6 (Tenn., filed November 8, 2007).



which is directly on point with the healthcarePOAOsequirementthat Mother be unableto
Omakgher] own medicaldecisions@ndits further statementhat Omedicahndotherhealthcare
decisions@mainher prerogativeDsdong as[she] cangive informedconsenwith respecto the
particulardecision.OWe interpretthe courtOsrderasdeclaring,asa factualmatter,that Mother
wasnot mentally incapacitatedandthuswasableto makeher own medicaldecisionsandgive
informed consent with respect to medical and other healthcare decisions.

Nursing Home arguesthat Mother was incapacitatedwhen Daughter signed the
arbitrationagreementand thereforethe POA was effective at that time and the agreements
valid. To the extentthat this argumentis premisedon the notion that physical incapacityis
enoughto trigger DaughterOBOA powers we simply referbackto our above-statetiolding that
the healthcard?OA, which requiresmental incapacity takesprecedenceverthe generalPOA,
which arguablyrequiresonly physicalincapacity. On the otherhand,to the extentthat Nursing
Homeis suggestinghatMotherwasin fact mentallyincapableof makingdecisiongor herselfat
the time of admissionthis is a factualargumentandit is our duty to determinewhetherthe
evidence preponderates against the trial courtOs factual findings on this issue.

In supportof its argumentNursing Home cites DaughterOgstimonyat her deposition
that Otheravasa periodof time that[Mother] wasincapacitatednd[Daughter]took careof her
needsduring that time,Gand other similar evidencesuggestinghat Mother was incapacitated.
However,asnotedearlier,therewas countervailingevidencewhich NursingHomeObrief does
not mention,suchasthe medicalreportdeclaringMother ableto Ounderstaninstructionsand.
.. assistin herown care@ndthe fact that Mothervoluntarily signeda Do Not Resuscitat@rder.
All of this evidence andmore,wasbeforethetrial courtwhenit found asa matterof fact that
Mother was not incapacitatecsuch as to trigger the healthcarePOA. Having reviewedthe
record,we cannotsaythatthe evidencepreponderateagainsthe courtOgactualfindings on this
matter.

BecauseMother was not incapacitatedo the point of being unableto make her own
decisionsit is clearthat DaughterOBOA authority, by thetermsof the documentreatingit, was
not effectiveat the time shesignedthe arbitrationclause. It is not dispositivethatthe purported
attorney-in-facwho invalidly signedthe arbitrationagreemenis the samepersonasthe plaintiff
in this case. Thearbitrationclausepurportedo relinquishMother s rights, not DaughterOsndit
is not valid Bit neverwasvalid Bunlessits executionwasvalidly authorizedoy Mother. This
remains true regardless of DaughterOs role in subsequent litigation.



V.

NursingHomeadvanceseveraklternativetheoriesfor why the arbitrationclauseshould
be honoredevenif DaughterOpower of attorneywas ineffective. We find none of them
persuasive.

First of all, we note that Nursing Home cannotprevail on an apparentagencytheory.
Nursing HomeOsrief containsconsiderablaliscussionof DaughterOBeliefs, understandings
andrepresentationgut thesealonecannotcreateapparenagencybecauseheyrelateto actsand
statement®f the purportedagent,not the purportedprincipal (in this case Mother). OApparent
agencyis essentiallyagencyby estoppeljts creationandexistencelependuponsuchconduct by
the apparent principal as will precludehim from denying anotherOagency.O White v.
Methodist Hosp. S., 844 S.W.2d642,646 (Tenn.Ct. App. 1992) (emphasisadded). Nursing
Homesimply doesnot makeout a casethatit reliedon anyconductor representation8y Mother
that Daughter was her agent for the purpose in question.

This limitation would not matter,of course,if NursingHome could showthat Daughter
actuallywas MotherOsagentfor the purposdn question andthushadactual authorityto signthe
arbitrationagreement.See Necessary v. Life Care Ctrs. of Am., Inc., E2006-00453-COA-R3-
CV, 2007WL 3446636(Tenn.Ct. App. E.S.,filed Novemberl6, 2007). Thisis preciselywhat
NursingHome attemptsto do whenit arguesthat Mother gave DaughterOexpresauthority to
handlethe admissiongrocess,@ndthatthis authoritywasvalid regardles®f the statusof the
POA document.However,the evidenceofferedby NursingHomein supportof this argumenis
inextricably intertwinedwith the power-of-attorneyissue. NursingHomeOsrief quotesfrom
DaughterOs deposition as follows:

Q. Sowasit your understandingtthattime thatonce that [power
of attorney] document was signed you hadthe ability to signthe
checks and do other things for your parénts@ds?

A. As designated by them, yes. If they asked me to, yes.

Q. Okay. Your understandingvasthatonce this was signed on
Junethe 2nd, 2003, if they askedyou to do somethingfor them,
you had the power to doAy this document?

A. ThatOs correct.

(Emphasisandfootnoteadded.) As canbe seen both questionsandanswergelatespecifically
to the powerspurportedlyvestedby the power-of-attorneydocumentnot to a separateagency
relationshipthat can be analyzedindependentlyof that document. DaughterOgestimony
establishesnly thatshebelievedshehadthe authorityto acton MotherOsehalfbecause of the

POA document Bthevery documenthatwe havealreadyfoundto be ineffectivefor purposeof

this case. DaughterO®understanding@ the POA doesnot alter its legal effect, and her
erroneousbeliefs aboutthe scopeof her attorney-in-factpowerscertainly cannotcreatean
independenagencyrelationship separateandapartfrom the very documentshewastestifying
about.

3 Daughter was the attorney-in-fact for both her mother and father.



At oral argumentNursingHome emphasized®aughterOselief that shehadauthorityto
acton her parents®ehalfonly O[a]sdesignatedy themGand O[i]f they askedme to.O This
statementNursingHomearguesjs evidencethat Daughterwas actingwith MotherO©express
authorization@vhenshesignedthe admissiondocumentsincluding the arbitrationagreement.
As bestas we canunderstandt, the argumentgoeslike this: Daughtertold Nursing Home
employeeghatshewasactingon the basisof her POA authoritywhenshesignedthe admission
documentsandshetestifiedthat shebelievedher POA authoritywasonly activewhenshewas
expresslyauthorizedto exerciset for a certainpurpose soit thereforefollows that, assuming
shewasbeinghonestwith NursingHome, shemust havebeenexpresslyauthorizedto signthe
admissiondocuments. This is an interestingthoughtexperiment,but it is not evidenceof
agency. WhateverDaughtermight havebelieved, nothingin the recordconvincesus that she
actuallywas expresslyauthorizedto signthesedocuments.Thereis evidencethat Mother and
Daughterdiscussedthe Do Not Resuscitateorder, but not that they discussedthe other
documentsijncluding the arbitrationagreement.Indeed,whenaskedat oral argumentwhether
Daughtertestified specifically that her Mother hadtold herto sign the documentsn question,
NursingHomeOsttorneyreplied, ONo. ThatOsot in the record. ThereOro specificquestion
asking that; she doesnOt say that.O We find no merit in the DefendantsO position.

NursingHomeO#gnal theoryis thatMotherandDaughterOtreatethe [power of attorney]
documentasthoughit was effective,Gand NursingHome hada right to rely on their conduct.
This arguments, at leastin part,a rehashof the apparentand/oractualagencytheoriesthatwe
havealreadyrejected. However,to the extentthatit representa newtheory,it relieslargely on
Smith v. Smith, 102 S.W.3d648 (Tenn.Ct. App. 2002),which concerneda disputebetweena
motherOsvo sonsover whetherone of the sonsexercisedundueinfluenceover her financial
affairsbeforeherdeath. In the courseof finding thata confidentialrelationshipdid indeedexist
betweenthe motherand the son accusedof undueinfluence,the courtin Smith statedthat
O[a]lthougtthe power of attorneythat Ethel grantedto Jerry neverbecameeffective, underits
terms,becausd-thelneverwascertified by her physicianasdisabledor incapacitatediEtheland
Jerryactedasthoughthe powerof attorneywasin effectandtreatedit asfully operative.Qld. at
653. NursingHome asksus to makea similar finding herebi.e., that Mother and Daughter
Oacte@sthoughthe powerof attorneywasin effectandtreatedit asfully operative®andrule
in Nursing HomeO¢$avor on that basis. However,as notedin the agencydiscussionabove,
Nursing Home has not demonstratedhat Mother Otreatedhe documentas thoughit was
effective.OThe evidencemight suggesthat Daughterdid so, but it is MotherOsightsthatareat
issue. Moreover,the contextof thefinding in Smith is entirely differentfrom the contextof the
instantcase. The court in Smith did not revive an otherwiseineffective power-of-attorney
agreemenfor purposesof giving legal force to the purportedattorney-in-factOactions,as
NursingHomeis askingusto do. Smith simply heldthat,for purpose®f definingthe natureof
the relationshipbetweenmotherand son, their mutual choiceto act Oaghoughthe power of
attorneywasin effectOshouldbe takeninto account. Thatis a far cry from suggestinghata
documensignedby Daughtershouldbind Motherasto athird party eventhoughDaughterwas
not MotherQOs attorney-in-fact at the time she signed the document.

A secondcasecited by NursingHome, Childress v. Currie, 74 S.\\W.3d324(Tenn.2002),
alsoinvolvesdefining the natureof therelationshipbetweerthe partiesto the power-of-attorney
agreementnot definingthe effectivenes®f thatagreementis a vis third parties. NursingHome
contendsthat Smith and Childress both standfor the propositionthat Othecritical element[is]
the understandingf the party at interest@ meaning we takeit, the purportedattorney-in-fact.



That might make senseon the facts of Smith and Childress, but in the instantcase the party
whoseQinterest@e mustconcernourselveswith is Mother, not Daughter. NursingHomeis not
entitled,asit suggestedn oral argumentfo simply Orelyuponsomeonavho comesin andsays,
OlOnthe POA. | have the authority. HereOghe Power of Attorney. Let me sign the
documents.OBy signingthe arbitrationagreementDaughtersoughtto bind Motherto a course
of actionthat alteredher legal rights. UnlessMotherOgower-of-attorneydocumentsverein

effect at the time B and we havealreadyaffirmed the trial courtOsuling that they were not B
Daughterdid not havethe powerto do this. Thatherretrospectivepowerlessnessow accruedo

her own benefitis an odd quirk of this caseOfacts,andis undoubtedlyfrustratingto Nursing
Home,butit doesnot alterthe pertinentlegaldoctrinesnor the properoutcomeof this case. The
arbitrationagreementvas not validly agreedto by Mother, andthereforeit cannotbind heror
her estate.

V.

For all of the foregoingreasonsyve affirm the trial courtOsuling. Costson appealare
taxedto the appellantLife CareCentersof America,Inc. Caseremandedo thetrial courtfor
further proceedings.

CHARLES D. SUSANO, JR., JUDGE



