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OPINION
l.
This is a constructionlawsuit involving the demolitionandrebuilding of the plaintiffOs

home in Norris. The plaintiff suedAndreaElise Miller and RichardMiller, individually and
doing businessasR & M Builders,andR & M. In his complaint,the plaintiff statedthat he



enterednto a contractwith the defendantso Odasubstantiaivork on the'PIaintiffOshome,which
wasbeingrenovatedoy the TennesseélousingDevelopmentAgency.OThe contractprice for
the project was $46,000. According to the plaintiff,

[tihe Defendantswere provided an extensiveset of plansand
details which covered the renovations.

The Plaintiffs [sic] would averthat the Defendantdreachedhe
contractby failing to comply with the termsthatweresetforth in
the written agreements.The Plaintiff would furthershow. . . that
the Defendantdaverefusedto finish the projectdespitenumerous
attempts at getting the Defendant [sic] to do so.

The Plaintiff would further show that the Defendantshave
breached the Tennessee Consumer Protection Act.

The Plaintiff would further averthatasa resultof the breach[by]
the Defendantshe hassuffereddamagesincluding the costthatit
is goingto taketo finish the work; the costthatit is goingto take
to repairthe substandaravork; the time that he hasbeenout for
the projectnot beingcompletedandthe attorneyOfeesandlegal
coststhathe hashadto expendio completethework. The Plaintiff
would further aver that all of this conductis the fault of the
Defendants, and none is the fault of the Plaintiff.

The plaintiff soughtcompensatorglamagesn the amountof $100,000aswell asattorneyfees
pursuanto the Tennesse€onsumeiProtectionAct, T.C.A. o 47-18-101(Supp.2006), et seq.
(Othe TCPAO).

The defendantansweredhe complaintand admittedthe contractbetweenthe plaintiff
andthe corporateentity, R & M,1 but deniedthattherehadbeenany breachof the contractor
violation of the TCPA.

R & M filed amotionto dismissclaimingthat, pursuanto the policiesandprocedure®f
the Tennessedlousing DevelopmentAgency (OtheDevelopmentAgencyO)the plaintiff was
requiredto file a grievancewith the DevelopmenAgencywhich would thenattemptto mediate
andresolvethe dispute. If mediationwasunsuccessfulthenany remainingclaimswereto be
arbitratedin accordancevith the currentconstructionndustryarbitrationrulesof the American

1 As noted,in additionto suingR & M Builders,Inc., the plaintiff suedAndreaElise Miller and Richard
Miller individually anddbaR & M Builders. Theindividual defendantdiled a motionto dismissclaiming the only

properdefendantwas the corporation. The motion to dismisswas deniedand the issueof whetherthe Millers

shouldbe held individually liable proceededo trial. The jury foundin favor of the Millers on this particularissue.
Accordingly, the claims againstthe individual defendantswere dismissedfollowing the juryOsverdict. The
dismissalof the claimsagainstthe individual defendants$s not anissueon appeal. We haveomitted summarizing
the trial testimonyof AndreaElise Miller andany othertestimonypertainingto whetherthe Millers could be held
liable in their individual capacities.For the remainderof this opinion,any referenceso OR& MOreferssolelyto the
corporate entity.



Arbitration Association. R & M maintainedthat due to the mandatoryarbitrationclause,the
plaintiff did not havestandingto proceedwith this lawsuit and shouldbe requiredto comply
with the terms of the arbitration agreement.

The grievanceprocedurecontainedin the contractbetweenthe plaintiff andR & M
provides as follows:

Grievance Procedure

Disputes between the HOMEOWNER, Grantee and
CONTRACTORmMmayarisefrom time to time duringthe life of the
rehabilitation project. In those instanceswhere a mutually
satisfactoryagreementannotbe reachedoetweenthe parties,the
grievance procedure should be followed. . . .

Issuesrelating to complaints about the performanceof the
rehabilitation contract should proceed in the following manner:

All claims or disputes betweenthe HOMEOWNER and
CONTRACTOR arising out of or relatedto the work shall be
decidedby arbitrationin accordancevith the constructionndustry
arbitration rules of the American Arbitration Associationthen
obtaining, unlessthe parties mutually agree otherwise. The
HOMEOWNERandCONTRACTORshall submitall disputesor
claims,regardles®f the extentof the workOgrogresgo (nameof
arbitrator)unlessthe partiesmutually agreeotherwise. Notice of
the demandfor arbitrationshall be filed in writing with the other
partyto this RemodelingandConstructiorAgreementandshallbe
madewithin a reasonabldime after the disputehasarisen. The
awardrenderedyy the arbitratorshall be final, andjudgemenimay
be entereduponit in accordancavith applicablelaw in any court
having jurisdiction thereof. . . .

(Bold print and capitalization in original).

Following a hearing thetrial courtenteredanorderdenyingR & MOsmotion. Theorder
offersno explanatiorasto why the motionwasdenied. This Courthasnot beenprovidedwith a
transcriptfrom that hearing,so we areunableto ascertainvhy the trial courtdid not orderthe
parties to arbitration.

The caseproceededo ajury trial in August2006. The plaintiff testifiedthathis primary
employmentwas as a biology teacherat variouslocal high schools. The plaintiff is diabetic
Owithjust aboutevery complicationyou can get with diabetes@cluding vision and hearing
problems, as well as heart and lung problems.



The plaintiffOshousewasoriginally built in 1933,but, by 2003,the housewasconsidered
substandard.After R & M successfullybid on the project, the plaintiffOsexisting housewas
demolishedand a new housewasbuilt. The plaintiff testifiedto numerougproblemswith the
new house:

The kickboardsunderone of the cabinets[were] not there. The
cabinetdrawerswonObpenandclose. The stovehascaughtfire
threetimes,andlOmafraidto usethe oven. IOvenhadto call thefire
departmentwice for P lights went out and therewas a smell of
something cooking. And things just kept piling on.

* * *

The cabinetsdonOwork properly. . . [and] the drawersdonOt
closeall theway. The doorsdonOtatch. Someof themdo, but

someof them donOt. The refrigeratoris not the refrigeratorthat

was calledfor [in the contract].. . . The stovewas supposedo

have. . . aclock. It doesnOtlOvehadthreefires with the burner.
One of themwas so hot that it melted copperoff of a copper-
bottomstainlessteelpan.. .. Sol haveoneburnerthatl cancook

on.

The plaintiff describedhedrivewayasa Oramwith afew rocksin it.O Whenthe project
wascomplete therewasbrokenglassandconcreteOeverywhereghdthe plaintiff removedwo
one-gallonbucketsof brokengrassfrom theyard. Accordingto the plaintiff, the foundationon
the porchis crackedandthe porchsagsin the middle. The plaintiff alsodescribeda drainage
problemandthe accumulatiorof waterin the crawl spaceunderthe house. Thetoilet installedin
the houseis not a handicaptoilet and grab barswere not installed. The bathroomsink has
separated from the wall, and the kitchen door fell off.

Theplaintiff calledChadCarmichaebhsawitness. CarmichaebwnsCarmichaelCustom
Homesandis a generalcontractodicensedby the Stateof TennesseeCarmichaeinspectedhe
plaintiffOshouseat the requestof the plaintiffOsattorneys. When Carmichaelarrived at the
plaintiffOshouse he hadto parkhis carin a neighborOdrivewaybecauseherewasno driveway
accessto the plaintiffOshouse. There was somegravel on the plaintiffOsproperty, but no
driveway. Carmichaekestimatedhatit would costapproximately$3,500to put a drivewayon
the plaintiffOgroperty,which estimatencludedthe costof removinga treestump. Carmichael
alsonoticedtherewasno Opositivedrain flowOandOwherit rains,the waterhasnowhereto flow
exceptdirectly up againsthe houseor in the crawl space.CRepairingthe drainageflow problem
would requirethe plaintiff to bring in a lot of dirt and haveproperlandscapingdone. Other
problemsCarmichaehoticedwere: 1) the stovewasimproperlywired andnewwiring would be
requiredto fix the problems;2) therewere problemswith the electricalsystemon the front
porch;3) the doorinto the crawl spacedid not operateproperly;4) alot of constructiondebris
wasleft in the plaintiffOsyard; 5) therewereno shelvesin the laundryroom; 6) the painting of
the interior of the houseOwasn@bnevery nicelyGandthe kitchenandbathroomwere painted
with flat paint,asopposedo semi-glosgaint,andflat paintis extremelyporousandOhelpshe



growth of moldO37) thetub did not drain properly,taking 20 to 30 minutesto drain; 8) the water
lineswerenot wrappedwith insulation;9) the faucetswerenot Delta or an equivalentorand,as
requiredby the contract;10) a handicaptoilet wasnot installedandneitherweregrabbars,and
in orderto install the grabbarsproperly,the walls likely would haveto be torn out; and11) the
porchwassinking. Carmichaetoncludedhatit would costthe plaintiff $27,810to completeall
of these repairs to his house.

After the plaintiff rested,the defendantscalled SamKidd as their first witness. The
plaintiff objectedto the witnessOgestimony,claiming the sequestratiomule hadbeenviolated.
A voir dire examinatiorwasconductecdutsidethe presencef the jury to enablethetrial court
to determinewhetherKiddOdgestimonyshouldbe allowed. Kidd testifiedthathe hadlunchwith
the Millers and their attorney. Kidd then testified, in part, as follows:

THE COURT: Did anyone,while you were with Mr. Miller, or
anyoneelsewith Mr. and Mrs. Miller and [their attorney]Mr.
Sexton, talk to you about what witnesses had testified to today?

THE WITNESS: | donOtremember,to be honestwith you.
Basically,we talkedaboutthe contract the work write-up. And as
far asl know, thatOé. | couldnOswear. IOmnot goingto saya
hundred percent that we didnOt.

* k% *

THE COURT: Did Mr. Miller or Mr. Sextontalk to you about
ChadCarmichaekalking abouthis looking at this homethatOshe
subject of this litigation?

THE WITNESS: Yes, he did.
THE COURT: He did talk to you about that?

THE WITNESS:Yes,hedid. ... Theytold meaboutwhathehad
said B about his testimony about the size of the wiring on the stove.

In light of Mr. KiddOsadmissiorthatthe Millers and/ortheir attorneytalkedto him about
CarmichaelQsial testimony thetrial courtconcludedhatMr. KiddOgestimonywasOspoiledO
and he should not be allowed to testify.

The nextwitnesswasMr. Miller, the principalof R & M.2 This businesstartedout asa
soleproprietorshigknownasR & M Buildersbeforeit wasincorporatedn 20000r 2001,which
wasseveralyearsbeforethe work wascommencean the plaintiffOshouse. The renovationgo
the plaintiffOshousewere part of a low-income Stateof Tennessegrantproject. Depending
upontheyear,constructionnvork on low-incomegranthomescomprisedanywhererom 60%¢to

2 Mr. Miller wascalledasa witnessduring the plaintiffOscasein chief andthenagainfor the defense.We
have combined Mr. MillerOs testimony on these two occasions in our summary.



95% of R & MOsdotal business.The companyis requiredto submita bid on the grantprojects.
Mr. Miller explainedthat typically 10 to 15 contractorswill bid on theseprojects. The
contractorsknow whattheir responsibilitieswill be on a particularprojectbeforethey makea
bid. With regardto the plaintiffOgroperty,R & M wasthe successfubidderandtherewasallist
of specifications to be completed on the property.

The contracton the plaintiffOshousecalledfor the existinghometo be demolishedand
removedandanewhouseconstructed.The contractrequired,inter alia: 1) a 12-footdriveway;
2) a 32-inchpressurdreatedcrawl door with frameandhardware3) topsoilto be placedon the
property;4) the yard to be seededand straw placeddown; 5) closetshelvesput in all of the
closetsandthe laundryroom; 6) the inside of the houseto be paintedwith threecoatsof semi-
glosspaint; 7) installationof a PVC waterline; 8) installationof Deltafaucets;9) installationof
an AmericanStandardr equivalenthandicaptoilet; 10) securing24-inchgrabbarsto the wall
studding;11) installationof cabinetdn the kitchen;12) securingthe porchpostsin concreteand
13) installation of storm doors on each of the doors.

Mr. Miller testifiedthathe wasawareof all of the aboverequirementsvhenR & M bid
$46,0000n the project. Mr. Miller acknowledgedhatthe requirement®f the contractwereto
be completedwithin 90 daysandthatthe work wasto be donein a workmanlikemanner. After
thework on the plaintiffOshousewascompletedtherewasto be a final inspectiorwhich hadto
bepassedeforeR & M would be paid. Therewasa final inspectionon the plaintiffOsouse the
inspectiornwassatisfactorilycompletedandR & M wasthereafteipaid. Mr. Miller testifiedthat
afterthe projectwascompletedhereturnedo the plaintiffOsouse3 timesto makerepairs. The
lasttime he returnedto the plaintiffOshousewasin April 2004. The lawsuitwasfiled abouta
month later.

Mr. Miller testifiedthatthe electricalsystemin the plaintiffOshousewasup to codeand
passednspectionby the building inspector. With regardto the driveway,Mr. Miller statedOwe
encounteresdomesoft soil, sowhenyou do that, you dig it out until you hit solid ground,and
thenyou backfill with gravel.OMr. Miller noticedno problemswith the wiring in the kitchen
andbelievesthe problemthe plaintiff is experiencings from a defectin the stove. WhenMr.
Miller completedthe work on the plaintiffOshouse all of the cabinetdoorsand drawerswere
working properly. Mr. Miller testifiedthatthe toilet was handicapaccessibleandthe shower
cameequippedwith a plastic bar. Mr. Miller was questionedin somedetail aboutother
requirementsn the contractandhetestifiedthatthe houseascompletedvasin compliancewith
the contractualequirementsandspecifications.Mr. Miller statedthatseveralchangeordershad
beenapprovedoy the City of Norris which alteredthe original contractsomewhatjncluding the
elimination of grabbarsin the shower. Mr. Miller addedthat he first learnedof many of the
plaintiffOs complaints when the plaintiffOs deposition was taken in this case.

Whenthe defensecompletedts case thejury wasexcusedor theday. Priorto thejury
leaving, the trial courtinformedthe memberghat, the next morning, they would hearclosing
arguments followed by the courtOs instructions.

3 The nextmorning,defensecounselsoughtto havethe proof reopenedassertinghatat 8
oOclockhat very morning, he obtainedfrom the City of Norris severalof the changeorders



mentionedoy Miller in his testimony. Defensecounselsoughtto questionMr. Miller aboutthe
variouschangeorders. Whenaskedwhy he hadnot obtainedthis informationat anytime during
the discoveryprocessor during the two yearsthatthe casewas pending,counselstatedhe only
becameawareof their existenceafter courtadjournedthe previousday. Thetrial courtdenied
the request to reopen the proof.

Thejury returneda verdictagainstR & M in theamountof $15,000. Thejury alsofound
there had been no violation of the TCPA.

Il
R & M appeals and raised three issues, which we take verbatim from its brief:

1. Whetherthe Trial Courterredby dismissingthe Defendant[Od{lotion
to Dismiss based on the contractual grievance and arbitration procedure].]

2. Whetherthe Trial Court abusedits discretionby excluding the
Defendant[Os}itnessunderTennesse&ule of Evidence615whenother
means were available][.]

3. Whetherthe Trial Courtshouldhaveallowedthe Defendant[]to offer
additional evidence to the Jury prior to closing arguments|.]

The plaintiff assertsasa separatéssue thatthe appealfrom thetrial courtOslenialof R & MOs
motionis nottimely andthatits appeakhouldbe dismissedor thisreason.As to theevidentiary
issuesthe plaintiff maintainsthatthetrial courtdid notabusats discretion. The plaintiff asserts
that this appealis frivolous andthat he shouldbe awardeddamagegpursuantto the frivolous
appeal statute, T.C.A. & 27-1-122 (2000).



Our standardof review as to whetherthe trial court erredwhen it refusedto order
arbitrationis setforth in Rosenberg v. BlueCross BlueShield of Tennessee, Inc., 219 S.W.3d
892 (Tenn. Ct. App. 2006):

As agenerarule, a courtOsnforcementf an arbitrationprovision
is reviewedde novo. See Cooper v. MRM Inv. Co., 367 F.3d493,
497 (6th Cir. 2004). A trial courtO®rderon a motion to compel
arbitrationaddressegself primarily to the applicationof contract
law. We reviewsuchanorderwith no presumptiorof correctness
on appeal. See Pyburn v. Bill Heard Chevrolet, 63 S.W.3d351,
356 (Tenn.Ct. App. 2001);see also Nelson v. Wal-Mart Stores,
Inc., 8 S.W.3d 625, 629 (Tenn. 1999). . ..

Id. at 903-04.

With regardto R & MOsevidentiaryissues the decisionwhetherto admit or exclude
evidencds within thetrial courtOsounddiscretion. Otis v. Cambridge Mut. Fire Ins. Co., 850
S.W.2d439,442(Tenn.1992). As setforth by this Courtin Massachusetts Mut. Life Ins. Co. v.
Jefferson, 104 S.W.3d 13 (Tenn. Ct. App. 2002):

The Oabusef discretionGtandardf review calls for lessintense
appellatereview and, therefore Jesslikelihood thatthetrial courtOs
decisionwill bereversed.State ex rel. Jones v. Looper, 86 S.W.3d
189, 193 (Tenn. Ct. App. 2000); White v. Vanderbilt Univ., 21
S.W.3d215,222-23(Tenn.Ct. App. 1999). Appellatecourtsdo
not havethe latitude to substitutetheir discretionfor that of the
trial court. Myint v. Allstate Ins. Co., 970S.W.2d920,927 (Tenn.
1998); State ex rel. Vaughn v. Kaatrude, 21 S.\W.3d 244, 248
(Tenn.Ct. App. 2000). Thus,a trial courtOsliscretionarydecision
will be upheldaslong asit is not clearly unreasonableBogan v.
Bogan, 60 S.W.3d721,733(Tenn.2001),andreasonableninds
can disagreeaboutits correctness. Eldridge v. Eldridge, 42
S.W.3d82, 85 (Tenn.2001); State v. Scott, 33 S.W.3d746, 752
(Tenn. 2000). Discretionarydecisionsmust, however,take the
applicablelaw and the relevantfacts into account. Ballard v.
Herzke, 924 S.W.2d652,661 (Tenn.1996). Accordingly, a trial
courthasOabuseils discretion@vhenit appliesanincorrectlegal
standardreaches decisionthatis illogical, basests decisionon a
clearly erroneousassessmendf the evidence,or employs
reasoningthat causesan injustice to the complaining party.
Woodlawn Mem’l Park, Inc. v. Keith, 70 S.W.3dat 698; Clinard v.
Blackwood, 46 S.W.3d177,182 (Tenn.2001); Wilder v. Wilder,
66 S.W.3d892,895 (Tenn.Ct. App. 2001); Robinson v. Clement,
65 S.W.3d 632, 635 (Tenn. Ct. App. 2001).



Massachusetts Mut. Life Ins. Co. v. Jefferson, 104 S.W.3d at 35.
V.

The plaintiff correctly arguesthat R & MOsappealfrom the trial courtOslenial of its
motion is not timely. In relevant part, T.C.A. & 29-5-319 (2000) provides that:

(a) An appeal may be taken from:

(1) An orderdenyingan applicationto compelarbitrationmadeunder=z
29-5-303;

(b) Theappealshallbetakenin the mannerandto the sameextent
as from orders or judgments in a civil action.

We confrontedessentiallythe sameissuein Mitchell v. Owens, 185 S.W.3d837 (Tenn.
Ct. App. 2005). In Mitchell, the plaintiff requestedhatall of the variousclaimsbe arbitrated
pursuanto anarbitrationagreemenbetweernhe parties. The defendantdiled a motionseeking
to stay the plaintiffOsrequestfor arbitration;they claimedthat the trial court shouldassume
jurisdiction over the entire controversy. The trial court grantedthe defendants@otion and
refusedto orderarbitration. The appealfrom the orderrefusingto compelarbitrationwas not
madewithin 30 days. A trial ensuedandaftera judgmentwasenteredanappealwasthentaken.
On appealthe plaintiff claimedthatthe trial courterredwhenit refusedto orderthe partiesto
arbitratetheir claims pursuanto their agreement.We held that the plaintiffOsappealfrom the
trial courtOs order with respect to his request for arbitration was not timely. We stated:

The [defendantsQJlotion arguedthat therewas no agreemento
arbitrate becausethe arbitration provision in the contractwas
invalid undera 29-5-302(a). The CourtOLrder granting that
Motion wasimmediatelyappealabldy [the plaintiff] asanappeal
as of right under & 29-5-319.

[The plaintiff] failed to asserthis right. The appealgrantedby =
29-5-3190shalbe takenin the mannerandto the sameextentas
from ordersor judgmentsn acivil action.O0renn.CodeAnn. & 29-
5-319(b). UnderTenn.R. App. P 4(a),anappealasof right to the
Court of Appealsmustbe filed within 30 daysafter the date of
entryof thejudgmentappealedrom. Therefore[the plaintiff] had
until Januarye, 2003to file his noticeof appeal[The plaintiff] did
not make any such filing by that date. . . .

Most courtshaveheld that whenthe right to immediatelyappeal
the issueof arbitrationis available,failure to immediatelyappeal



constituteswaiver of that issue if the opposing party was
prejudiced. Cargill Ferrous Int’l v. SEA PHOENIX MV, 325F.3d
695, 700 (5th Cir. 2003) (holding that failure to immediately
appealpursuantto 9 U.S.C. @ 16, althoughnot dispositive,can
constitutewaiverif Oparticipation litigation prejudicedthe other
partyO)uccord, Metz v. Merrill Lynch, Pierce, Fenner & Smith,

Inc., 39 F.3d1482,1489-90(10th Cir. 1994); Transamerica Corp.

v. Nat’l Union Fire Ins. Co., 45 F.3d 437, Nos. 93-55490,93-
55498,1994WL 712173,at*1-2 (9th Cir. 1994);John Morrell &

Co. v. United Food & Commercial Workers Int’l Union, AFL-CIO,

37 F.3d1302,1303& n.3(8th Cir. 1994); Cotton v. Slone, 4 F.3d
176, 179-80 (2d Cir. 1993); Palm Harbor Homes, Inc. v.

Crawford, 689 S0.2d3, 8 (Ala. 1997). But cf., Colon v. R.K.

Grace & Co., 358F.3d1, (1stCir. 2003)(refusingto hold a failure
to appeal constituted a waiver).

Mitchell, 185 S.W.3dat 839-40(footnoteomitted). This Courtin Mitchell furtherheldthatthe
defendantvas prejudicedby the plaintiffOdailure to timely appealthe trial courtOsefusalto
compelarbitration. The prejudicearosebecausef the lapseof time andbecausedhe plaintiff
spent resources preparing the case for trial through the court system. We observed:

As the [court in Cotton v. Slone, 4 F.3d 176, 179-80(2d Cir.
1993)]noted,the purposebehindthe right to immediatelyappeala
ruling to deny arbitration would be defeatedOif a party could
reserveits right to appeal an interlocutory order denying
arbitration,allow the substantivdawsuitto run its course(which
couldtakeyears),andthen,if dissatisfiedwith the result,seekto
enforcethe right to arbitrationon appealrom thefinal judgment.O
Id. at 180.

Clearly granting[the plaintiff] relief at this juncture,would defeat
the purposeof arbitration. OOneof the aims of arbitrationis to

avoidthe expenseandtime involvedin litigation. This purposeis

not served by compelling arbitration after the litigation is

complete.OStahl v. McGenty, 486 N.W.2d 157, 159 (Minn. Ct.

App. 1992). Section29-5-319existssothattheissueof arbitration
can be appealedand resolved before litigation begins. /d.

(interpretingMinn. Stat. Ann. & 572.26,MinnesotaOgersion of

Tenn.CodeAnn. & 29-5-319 which is basedon the sameUniform

Arbitration Act and uses identical language).

Mitchell, 185 S.W.3dat 840 (footnoteomitted). Consistenwith our unequivocalholding in
Mitchell, we concludethatR & M waivedits right to appealthe trial courtOsefusalto order
arbitrationby failing to pursuean appealwithin 30 daysafter entry of the trial courtO®rder
denyingR & MOanotion. Thereforewe neednot decidewhetherthe arbitrationprovisionwas
enforceable. Accordingly, we affirm the trial court on this issue.



The nexttwo issuessurroundthe trial courtOgxclusionof evidence specifically: (1) the
exclusionof KiddOgestimonydueto a violation of the sequestratiomule, Tenn.R. Evid. 615;
and (2) exclusionof additional proof discoveredfor the first time after the close of the
defendantsO case in chief but prior to closing arguments to the jury.

Tenn. R. Evid. 615 provides as follows:

At therequesbf a party the courtshall orderwitnessesincluding
rebuttalwitnessesexcludedat trial or otheradjudicatoryhearing.
In the courtOdliscretion, the requestedsequestratiormay be
effectivebeforevoir dire, butin anyeventshall be effectivebefore
opening statements. The court shall order all personsnot to

disclose by any meansto excludedwitnessesany live trial

testimonyor exhibitscreatedn the courtroomby a witness. This
rule doesnot authorizeexclusionof (1) a party who is a natural
personpor (2) apersondesignatedby counselfor a partythatis not
a naturalperson,or (3) a personwhosepresencds shownby a
party to be essentiato the presentatiorof the partyOsause. This
rule doesnot forbid testimonyof a witnesscalled at the rebuttal
stageof a hearingif, in the courtOsliscretion,counsels genuinely
surprisedand demonstrates needfor rebuttaltestimonyfrom an
unsequestered witness.

A trial courthasObroadliscretion. . . in determiningwhetherto excludea witnesssuspecteaf
violating Tenn.R. Evid. 615. . . .O Johnson v. Johnson, No. M2000-00358-COA-R3-CV2001
WL 980737,at *9 (Tenn. Ct. App. M.S,, filed August 28, 2001) (citing State ex rel.
Commissioner v. Williams, 828 S.W.2d 397, 401-402 (Tenn. Ct. App. 1991)).

Although not mentionedby either party in their briefs, we mustalsodiscussTenn.R.
Evid. 103 which provides as follows:

(a) Effect of ErroneousRuling. Error may not be predicatedupon
a ruling which admitsor excludesevidenceunlessa substantial
right of the party is affected, and

* k% *

(2) Offer of Proof. In casethe ruling is one excludingevidence,the
substanceof the evidenceand the specific evidentiarybasissupporting
admissionwere madeknown to the court by offer or wereapparenfrom
the context.

In Thompson v. City of LaVergne, No. M2003-02924-COA-R3-CV2005WL 3076887(Tenn.
Ct. App. M.S., filed Novemberl6, 2005),perm. app. denied April 24, 2006, we discussedhe
critical importance of an offer of proof:



An erroneousxclusionof evidencerequiresreversalonly if the
evidencewould haveaffectedthe outcomeof thetrial hadit been
admitted. Pankow v. Mitchell, 737 S.W.2d 293,298 (Tenn. Ct.

App. 1987). Reviewing courtscannotmakethis determination
without knowing what the excludedevidencewould have been.
Stacker v. Louisville & N. R.R. Co., 106 Tenn.450,452,61 S.W.

766 (1901); Davis v. Hall, 920 S.W.2d213,218 (Tenn.Ct. App.

1995); State v. Pendergrass, 795 S.W.2d 150, 156 (Tenn.Crim.

App. 1989). Accordingly, the party challengingthe exclusionof

evidencemustmakean offer of proofto enablethe reviewingcourt
to determinewhetherthe trial courtOsxclusion of proffered
evidencewasreversibleerror. Tenn.R. Evid. 103(a)(2);State v.

Goad, 707 S.W.2d846,853(Tenn.1986); Harwell v. Walton, 820

S.W.2d116,118(Tenn.Ct. App. 1991). Appellatecourtswill not

considerissuesrelating to the exclusionof evidencewhen this

tenderof proof hasnot beenmade.Dickey v. McCord, 63 S.W.3d
714,723 (Tenn. Ct. App. 2001); Rutherford v. Rutherford, 971

S.W.2d 955, 956 (Tenn. Ct. App. 1997); Shepherd v. Perkins

Builders, 968 S.W.2d 832, 833-34 (Tenn. Ct. App. 1997).

As stated,an offer of proof must containthe substanceof the
evidence and the specific evidentiary basis supporting the
admissionof the evidence. Tenn. R. Evid. 103(a)(2). These
requirementsnay be satisfiedby presentinghe actualtestimony,
by stipulatingto the contentof the excludedevidence,or by

presentingan oral or written summaryof the excludedevidence.
Neil P.Cohen.etal. Tennessee Law of Evidence a 103.4,at 20 (3d

ed.1995). Sincewe areunableto determinethe substancef . . .

[the excluded]testimonyand whetherthat testimonywould have
affectedthe outcomeof the trial, the failure of the defendanto

make an offer of proof constitutesa waiver of the right to

challengethe exclusion of this testimony. Hatton v. CSX
Transportation, Inc., 2004Tenn.App. LEXIS 412, Tenn.App. No.

E2003-01831-COA-R3-CV2004 WL 1459391(Tenn.Ct. App.

June 29, 2004).

Thompson, 2005WL 3076887 at*9. See also Simpson v. Simpson, No. E2005-01725-COA-
R3-CV, 2006 WL 1735134(Tenn.Ct. App. E.S.,filed June26, 2006, no0 appl. perm. appeal

filed).

Returningto the presentase therecordon appealdoesnot containan offer of proofwith
respecto KiddOsxcludedtestimonyor the evidencethat would havebeenpresentedhadthe
motionto reopenbeengranted. We haveno way of knowingthe substancef KiddOgestimony,
nor do we know whatevidencewvould havebeensubmittedhadthetrial courtallowedR & M to



reopenthe proof. Without this crucialinformation, we cannotascertainvhetherthe trial court
abused its discretion; we must, therefore, affirm the trial courtOs evidentiary rulings.

Thefinal issueis the plaintiffOsclaim that this appealis frivolous pursuantto T.C.A. @
27-1-122(2000). In Johnson v. Wilson, No. E2005-00523-COA-R3-CV2005WL 2860182
(Tenn.Ct. App. E.S.,filed October31, 2005),n0 appl. perm. appeal filed, we discussedhe
frivolous appeal statute, stating:

Tenn. Code Ann. o 27-1-122 (2000) provides as follows:

When it appearsto any reviewing court that the
appealfrom any court of recordwas frivolous or
takensolely for delay, the court may, eitherupon
motion of a party or of its own motion, awardjust
damagesagainstthe appellantwhich may include,
but neednot be limited to, costs,intereston the
judgment,andexpensescurredby the appelleeas
a result of the appeal.

Id. This statuteOmusbeinterpretedandappliedstrictly soasnot
to discouragdegitimateappeals.QDavis v. Gulf Ins. Group, 546
S.W.2d 583, 586 (Tenn. 1977) (discussingthe predecessopf
Tenn.CodeAnn. o 27-1-122). An appealis deemedrivolousif it
is devoid of merit or if it hasno reasonablehanceof success.
Bursack v. Wilson, 982 S.W.2d341, 345 (Tenn.Ct. App. 1998);
Indus. Dev. Bd. v. Hancock, 901S.W.2d382,385(Tenn.Ct. App.
1995).

Johnson, 2005 WL 2860182, at *4-5.

R & M appealedhreeissues. Thefirst issuewasuntimely andwaived,and,therefore,
hadno reasonablehanceof success.The secondandthird issuesverewaivedbecausdR & M
failed to makeany offersof proof. Theseasttwo issuesl|ike thefirst, hadno reasonablehance
of success.Therefore we find thatthis appealis frivolous. See Linn v. Howard, No. E2006-
00024-COA-R3-CV,2007WL 208442(Tenn.Ct. App. E.S. filed January26, 2007),n0 appl.
perm. appeal filed, (finding anappealfrivolous whenno transcriptor statemenof the evidence
was filed).

V.

The judgmentof thetrial courtis affirmed, andthis causeis remandedo thetrial court
for (1) enforcementf its judgment;(2) a determinatiorasto the damageslue pursuanto the
provisionsof T.C.A. & 27-1-122(2000);and(3) collectionof costsassessetelow, all pursuant
to applicable law. Costs on appeal are taxed to the appellant, R & M Builders, Inc.
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