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On a petition for writ of certiorari, the trial court hdd tha the Benefit Board miscondrued or
faled to follow its policy when denying the peitiona@ request for disability benefits.
Consquently, thetrial court granted petitiona@ application for disability benefits. We reverse
because we cannot condudethat the Benefit Board acted arbitrarily in how it congrued and or
applied its internd polity. We also condudethat the request for disability bendfits is govened
by Tenn. CodeAnn. a 27-9-114, and, accordingly, the matter should be remanded to the Benefit
Board to condud acontested case hearing.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Chancery Court
Reversed and Remanded

PATRICIA J. COTTRELL, J., ddivered the opinion of the court, in which FRANK G. CLEMENT, JR.,
J.joined. WiLLIAM B. CAIN, J,, not participaing.

Kevin C. Klein, John L. Kennaly, Nashville, Tennessee, for the appdlant, The Metropolitan
Government of Nashville and Davidson County.

Alfred H. Knight, A. Russell Willis, Nashville, Tennessee, for the appdlee, Kathryn
Montgomery.

OPINION

Ms. Montgomery filed a petition for a writ of certiorari seeking review of an
administrative decision by the Metropolitan Employee Benefit Board (BoardQ denying her
request for amedica disability penson,i.e., disability benefits. As groundsfor her peition, Ms.
Montgomery argued, among other things that since the Board®@ decision was in violation of its
own policy, it wasillegd, arbitrary, and capricious



I. FACTS

The following facts are from the record developal before the Boad. Ms. Montgomery
began her employment with the Metropolitan Government of Nashville and Davidson County
(OMetroQ in September of 1998 at the Metro Police Academy where she trained police officers
in first aid and conduded daly exercise programs for its officers. In February of 2003 Ms.
Montgomery@ endoainologist, Dr. Bomboy, determined tha Ms. Montgomery was not capable
of ganful employmentl Ms. Montgomery was diagnosd with restless leg syndrome,
hypatenson, vascular heart disease, irritable bowel syndrome, anemia, GravesO disease,
Reynard®@ Disease, cervica spine disorder and mental health conditionsresulting from an attack
on he secondjob. Consequently, in March of 2003,Ms. Montgomery applied to the Board for a
medical disability pengon.

The Board® staff reviewed Ms. Montgomery@ application and on March 24, 2003,
recommendal tha Ms. Montgomery undego independent medical evaluaions While Ms.
Montgomery@ physcian had conduded tha she was disabled, the independent dodors who
examined Ms. Montgomery reached a different conduson. As pat of the independent medical
evaluaions Ms. Montgomery was seen by two phydcians Dr. Nichols, a certified indgoendent
medical examiner, submitted his report to Board staff on May 13, 2003. After discussing Ms.
Montgomery@ case at length, Dr. Nichols conduded Gt is my opinion that she can continue her
nomal job activities althoughsheis motivated notto do so. Her primary motivationisto obtain
permanent disability status . . .O The second independent medical examiner, a psychiatrist, Dr.
Griffin, saw Ms. Montgomery on June 10, 2003. Dr. Griffin conduded Cher psychiatric
condition would not prevent her from working on a full time basis. She seems convinced that
she cannot and will not return to work, this obvioudy creates motivationd difficultiesO In
Augug of 2003, Metro® Civil Service Medica Examiner, Dr. Fletcher, reviewed Ms.
Montgomery@ records and conduded tha he agreed with the evaluaionsby thetwo indgpendent
examines. Based on these independent medica evaluaions the Board® staff recommended in
Juneand September of 2003that the Board deny her application for ben€fits.

Ms. Montgomery had simultaneoudy applied for soadal security disability benefits. The
Soda Security Administration ((3SAQ granted Ms. Montgomery@ application for sodal
security benefits on September 22, 2003 The Board@ staff was notified of this approvd in
Octobe of 2003

The Board and its penson committee consdered Ms. Montgomery@ applicationsat nine
(9) meetings spanning eleven (11) months It is clear from the transcripts of these meetings
which are a part of the record, tha the Board understood tha nomally when an applicant had
been granted sodal security benefits the Board did not require indgoendent medical evaudions
and tha the Boad, in effect, usudly deferred to the soaal security administration decison. Ms.
Montgomery@ representatives were alowed to address both the Boad and its penson
committee. After much discussion and debae surrounding the sodal security issue, the Board

1 Ms. Montgomery@ other physicians were not able to reach the same conclusion. Her psychiatrist stated he
believed Ms. Montgomery had no psychological problems that prevented her from working. Her internist, Dr.
Edwards, basically said he believed his patient and supported her request.



ultimately denied Ms. Montgomery@ application based on the medical evidence tha shewas not
disabled.

Findly, at the Board meeting on March 2, 2004,the Board staff notified the Board of the
existence of a 1992 Policy Qvhere the board directed staff if . . . some individud was approved
for Sodal Security Disability tha the staff shodd recommend tha the penson be approved
without stipulation of reexam.O Based on this information, Ms. Montgomery@ application was
broughtbefore the Board for reconsideration. It was noted at that meeting that the indgpendent
medical exams in ha case were paformed prior to the soda security decison. Ms.
Montgomery@ counsl was allowed to address the Board on this occasion as well. The Board
voted to let its decision to deny the disability bendfits stand.

Ms. Montgomery then filed a petition for a writ of certiorari asking the tria court to
review the Board@ decision on several grounds induding the allegaion tha the Board@ failure
to follow its policy onthesodal security disability issuewas arbitrary, capricious andillegd .2

In its review of the Board@ decision, thetrial court allowed the parties to supplement the
Board( record to admit the 1992 Policy and five other proceedingsbefore the Board where the
1992Policy had been applied. These matters are a part of therecord since they were consdered
and discussed by the Board at its find March 2004 meeting3 Thetria court also allowed the
paties to supplement the record with the testimony of EdnaJones who supeavised the disability
application process and John Kennedy, Assistant Director of the Board.

On November 7, 2005, the trial court found Gis a matter of lawOthat the 1992 Policy
Qequires that an application for Metro disability benefits shdl automatically be approved upon
approvd for SSA bendfits.O Thetrial court foundthe wording of the policy to be Gibsolute and
unonditiond,Oi.e., not linked to a favorable recommendaion of the Metro Civil Service
physcian. Additiondly, the trial court foundthat the Board had QuniformlyQ or QyeneralyQ
applied the 1992 Policy, finding that the record evidenced a Gteady patern of deference to the
Sodia Security Administration® determination of disability.O

Thetria court foundthat the denial of Ms. Montgomery@ application deviated from the
policy and past practice and was, therefore, arbitrary. Finding this issue dispostive, the trial
court did not address any other issue raised by Ms. Montgomery in her petition. Thetria court
reversed the Board@ decision and granted Ms. Monigomery® request for disability benfits.
TheMetropolitan Government appeded.

II. ADMINISTRATIVE PROCEDURES ACT

2 The petitioner also alleged other errors by the Board necessitating reversal including that its decision was
not supported by material evidence.
3 Metro objects on the ground that the Board chose not to reconsider its decision so the Board did not

consider the records. However, the records were discussed and disclosed to the Board. Moreover, Ms.
Montgomery@ counsel requested at that meeting that this material be part of the Board@ record for purposes of
judicial review.



Before we address the issues origindly raised by the paties, we mugd address the
potential applicability of Tenn. Code Ann. & 27-9-114 and a recent Tennessee Supreme Court
decision. Ms. Montgomery filed for judicial review of the Board@ decision unde the common
law writ of certiorari procedure. Neither of the parties nor the trial court raised the issue of
whether, unde Tenn. Code Ann. & 27-9-114, the matter should have been reviewed unde the
Administrative Procedures Act, Tenn. CodeAnn. @ 4-5-301 et seq. (AAPAQ.

As amendad in 1988, and effective in 1989, Tenn. Code Ann. & 27-9-114 provides as
follows:

(8)(1) Contested case hearingsby civil service boadsof a county or municipdity
which affect the employment status of a civil service employee shdl be conduded
in conformity with contested case procedures unde the Uniform Administrative
Procedures Act, compiled in title 4, chagpter 5, pat 3.

(2) Theprovisionsof this subsection pertaining to hearingsby civil service boads
shdl not apply to municipd utilities boads or civil service boads of counies
organized unde a home rule charter form of govenment.

(b)(1) Judicial review of decisions by civil service boads of a county or
municipdity which affects the employment status of a county or city civil service
employee shdl be in conformity with the judicia review standads unde the
Uniform Administrative Procedures Act, @ 4-5-322.

(2) Petitionsfor judicia review of decisonsby acity or county civil service boad
affecting the employment status of a civil service employee shall befiled in the
chancery court of the county wherein thelocal civil service boad islocated.

(3) In any appedl pursuant to this section deemed by the court to befrivolous the
sanctionsof the Federal Rules of Civil Procedure, Rule 11 may be applied by the
chancellors.

Prior to the 1988 amendment, review of local government decisions about employment
status was by common law writ of certiorari. Tidwell v. City of Memphis, 193 S.W.3d 555,559
(Tenn.2006)

The Tennessee Supreme Court in Tidwell was presented theissue of whether Tenn. Code
Ann. & 27-9-114 required application of the APA to Shdby County employees who applied for
benefits for onthejob injuries. 1d. at 557-58. A decision by the City@ Risk Manager had been
appesled to the GDn the Job Injury Benefits Panel O(ADJI PandQ), which denied bendfits. Id. at
55859. The employees soughtjudicia review of the bendit denial in thetrial court unde both
the common law and statutory writ of certiorari. 1d. at 558. Thetria court, however, condudel
tha unde Tenn. Code Ann. & 27-9-114, the APA applied to proceedings before and appeal of
the OJl Pand. Id. The Court of Appeals reversed, finding the OJI Panel was not subject to
Tenn.CodeAnn. o 27-9-114since it was notacivil service boad.



The Supreme Court in Tidwell developed atwo part test to determine the applicability of
Tenn. CodeAnn. & 27-9-114 On order for section 27-9-114(@)(1) to apply, there mug (1) bea
proceeding before a @ivil service boadCand (2) a decision that affects the @mployment statusO
of acivil service employee.O Tidwell, 193S.W.3d at 559.

The Court in Tidwell foundtha qualifying as a Qivil service boadOunde the APA did
not require technical designdion as such. Id. at 562. After reviewing other legidative
definitionsof @ivil service board,Othe Court hdd tha civil service boards hear administrative
appeals and determine benefits to which an employee may be entitled.O Id. Furthermore, the
Supreme Court defined Gemployment statusOas encompassing the Gentire legd relation of the
employee to the employer.O Id. at 563 (quoing Love v. Ret. Sys. of the City of Memphis, 1987
WL 17246,at *1 (Tenn.Ct. App. Sept. 21, 1987).

The Supreme Court hdd tha the city®@ OJ Pand was a civil service boad whose
decisionsaffected the employment status of workers. Consquently, both the proceedingsbefore
the city@ pand and any judicia review of apand decision were govened by the APA. Tidwell,
193S.W.3d at 563-64. Because the pand @ proceedingsdid not comply with the requirements of
the APA, the case was remanded for new proceedingsbefore the city@ OJl Pand with direction
tha thecity comply with the Administrative Procedures Act.

In the case before us thetria court had made its decison in November of 2005, while
the Tidwell decision was rendeed later in May of 2006. Consequently, the impact of Tidwell
was not raised in the tria court. Neithe was it addressed in the briefs or arguments in this
appedl, athough Tidwell was decided well before argument herein.  Subsequently, this court
requested the paties to submt supplemental briefs on the issue whether the Tidwell decision
made Tenn. CodeAnn. a 27-9-114 applicable to this case and, if so, the consequence.4

Both parties agree tha pursuant to Tidwell, the Board was sitting as a civil service boad
affecting the employment status of Ms. Montgomery, thus invoking the application of Tenn.
CodeAnn.a 27-9-114. We agree. Consequently, the Boad® proceedingsare goveaned by the
APA, such tha the Board should have heard the matter as a contested case hearing, the appeal of
which is govened by Tenn. Code Ann. & 4-5-322. Both paties conaede tha the proceedings
before the Board were not conduded as a contested case hearing and that thetrial court did not
review thedecison unde the APA.

It is important to recognize tha the conduson tha the Administrative Procedures Act
applies to Ms. Montgomery@ application for disability benefits affects not only the standad of
review to beapplied in thetrial court andthis court, it aso changes the fundamental naure of the
proceedingsbefore the Boad. As the Supreme Court noted in Tidwell, if theloca government
entity® proceedingswere notin compliance with the contested case provisionsof the APA, then
the decision was Onade upon unlawful procedure,Oone of the groundsfor reversal listed in

4 In Tidwell, the Court alluded to the applicability of Tenn. Code Ann. & 27-9-114 to proceedings before the
Metropolitan Benefit Board, distinguishing the case relied on in Tidwell by the Court of Appeals, Pardue v. Metro.
Gov@® of Nashville & Davidson County, No. 01A01-9707-CH-00312, 1998 WL 173208 (Tenn. Ct. App. Apr. 15,
1998), on the basis that the court in Pardue had not addressed whether the pension board was effectively sitting as a
civil service board for purposes of section 27-9-114. Tidwell, 193 S.W.3d at 561, n.7.



Tennessee Code Annotated @ 4-5-322(). Tidwell, 193 SW.3d at 560 and 564. While Tidwell
suggests that the appropriate remedy in an appesl from a trial coun@® review of a loca civil
service boad decision tha was the produd of proceedingstha did not comply with the APAG
contested case requirements is remand for a Board proceeding tha does comply, the partiesin
the case before us suggest a somewha different approach.

Ms. Montgomery argues tha if this court affirmsthetrial coutt@ award of bendfits, then
the fact tha the Board proceedings violated the APA should be considered thamless error.O
However, if this court should reverse the tria court, Ms. Montgomery argues tha the matter
should beremanded for a contested case hearing.

The Boad agrees with Ms. Montgomery tha its failure to comply with the contested case
hearing requirement is hamless error.O According to the Board, however, whether the review
is by certiorari or unde the APA, thetrial court erred when it conduded as a matter of law tha
theBoad was required to grant Ms. Montgomery benefits. TheBoad asks the coutt to reindate
its decision denying bendfits.

Consquently, both parties assert that if we affirm thetrial court@ decision, there should
be no remand. If we reverse, the paties disagree as to the appropriate relief. In our view,
however, this reasoning puts the cart before the horse. We mug first decide whether we can and
should review the trial coutt@ decision in the face of the undisputed conduson that the Board
did not condud its proceedings on Ms. Montgomery@ application for benefits in accordance
with the APA.

As we undestand the partiesOpostions they agree that this court can and should review
thetrial coun® legd conduson as to its interpretation of the 1992 Policy Gxs a matter of law.O
Because tha portion of the trial court® ruling involves interpretation of the policy and its
applicability, the Board@ failure to follow the contested case requirements of the APA has no
effect on our review. Additiondly, we interpret the patiesOpostionsas aso asserting that we
can and should review the trial coutt@ holding that the Board(@ failure to follow the Policy, as
interpreted by thetria court, was arbitrary because it was a departure from past practice.

We agree with the parties that if we merely vacate thetrial court@ judgment and remand
the case for a new contested case hearing by the Board, without consdering the issues discussed
above the Board will be presented on remand with the same issue as before, i.e., whether the
Boad is required by the 1992 Policy, and/or its prior application, to grant Ms. Montgomery
bendfits. We aso agree tha those issues should, therefore, be addressed in the interest of
judicial econony and for the sake of thelitigants.

IV. ANALYSIS

Both parties now assert tha we should review the trial court® judgment usng the
standard foundin the APA and set outin Tenn. CodeAnn. & 4-5-322(h). Thetria court applied
the common law writ of certiorari standard,> and based its decision on the Gurbitrary and
capriciousDelement of tha standard. The APAG standad of review indudes a similar ground

S That is how the lawsuit was brought, and no party suggested the application of any other standard.



for reversal of an agency decision tha is Qa]rbitrary or capriciousor characterized by abuse of
discretion or clearly unwarranted exercise of discretion O Tenn. CodeAnn. @ 4-5-322h)(4). The
APAGQ Qurbitrary and capriciouOstandad has been described as follows:

In its broadest sense, the standad requires the court to determine whethe the
administrative agency has made a clear error in judgment. American Pape Ind.
v. American Elec. Power Sev. Corp., 461 U.S. 402,413,103 S.Ct. 1921, 1928,
76 L.Ed.2d 22 (1983) Citizensto Preserve Overton Park, Inc. v. Volpe, 401 U.S.
402,416,91 S.Ct. 814,823-24,28 L.Ed.2d 136 (1971) An arbitrary decisonis
onetha is not based on any course of reasoning or exercise of judgnent, State ex
rel. Nixon v. McCanless, 176 Tenn. 352, 354,141 S.\W.2d 885, 886 (1940) or
onethat disregardsthe facts or circumstances of the case without some basis that
would lead a reasonable person to reach the same conduson. Wagne v. City of
Omaha, 236 Neb. 843,464 N.W.2d 175, 180 (1991) Ranmsey v. Department of
Human Sevs., 301 Ark. 285 783S.W.2d 361, 364 (1990)

Jackson MobilephoneConpany, Inc. v. Tennessee Public Sev. Comm., 876 SW.2d 106 110
111 (Tenn. Ct. App. 1993) An administrative decision tha is not suppoted by subgantial and
material evidence may also be consdered arbitrary or capricious® Id.

As a general propostion, the decision of an administrative boad is consdered to be
arbitrary if it lacks arationd basis. Mobilcomm of Tenn. v. Tennessee Pub. Se'v. Comm®, 876
SW.2d 101,104 (Tenn. Ct. App.1993) Further, arbitrariness conveys the sense tha a decision
is not based on any course of reasoning or exercise of judgment, but is based solely on one3
will. State ex rel. Nixon v. McCanless, 176 Tenn. 352, 354, 141 S\W.2d 885, 886 (1940)
Arbitrary has also been characterized as Qwithoutfair, solid, and subgantial cause; and without
reason given,OWaller v. Slelton, 186 Tenn. 433,445,211 S.W.2d 445,450 (1948) and Qwillful
and unreasoning action, without consderation and in disregard of the facts or circumstances of
the case, or the result of an uncnsdered willful and irrationd choice of conduct.O Wright v.
Tennessee Bd. of Dispenang Opticians 759S.W.2d 929,932 (Tenn. Ct. App. 1988.

For pumoses of deciding the issues raised in this apped, there is no rea difference
between the Qurbitrary and capriciousOstandad unde the APA and the same standard unde the
common law writ of certiorari. See Terminix International Co., L.P. v. Tenn. Dept. of Labor, 77
SW.3d 185 190n. 10 (Tenn. Ct. App. 2002) Brundti v. Bd. of Zoning Appeals of Williamson
County, No. 01A01-9803CV-00120,1999WL 802725,at *3 (Tenn. Ct. App. Oct. 7, 1999 (no
Rule 11 perm. app. filed).

The question before us is whether the Board®@ decision to deny Ms. Montgomery®
request for disability retirement benefits was arbitrary, as thetrial court found because either (1)
it violated a clear and unequivocal policy of theBoard or (2) it was a deviation from past practice
interpreting or applying tha pdicy. In answering this question, we will apply the standad for
arbitrariness discussed above

6 Additionally, under the common law writ standard, a decision that is not supported by any substantial and
material evidence is also considered arbitrary. South v. Tennessee Bd. of Paroles, 946 SW.2d 310, 311 (Tenn. Ct.
App. 1996).



The policy relied upon by the tria court is not found in an ordinance or formally
promulgaed regulation, but appaently was a rule of thunb, in the form of a directive to the
staff, used by the Boad in processing requests for disability when the SSA had previoudy
approved the applicant as qudifying for federal disability benefits. This policy (1992 PolicyQ
isfoundintheMay 11,1992Boad minutes, which provide as follows:

The Executive Secretary stated tha the [Penson] committee had voted to
recommend to the boad tha when an individual has been approved for Social
Security Disability benefits, the Board Office automatically be allowed to
place that individual on the Board agenda to be approved with no stipulation
of scheduled reexamination, and tha theindividud be broughtbefore the Board
when notificationisreceived tha Sodal Security Disability ben€fits have ceased.

A vote was taken, and the recommenddion of the [Penson] committee was
approved, unanimoudy, by theBoad.

(emphasis added).

In the case before us the Board did not interpret this policy as requiring it to grant Ms.
Montgomery@ application or as requiring it to approve disability benefits where SSA benefits
have been granted, regardless of other evidence or of timing.

The Policy provides tha when a peason has been awarded soda security disability
benefits by the SSA, then the Board staff is automatically GillowedOto place tha person on the
agendato be approved withoutfurther medical examinaion. The Policy does not goven Board
action on the recommenddion. It does not state tha approvd of sodal security benefits will
automatically require approvd by the Boad of disability bendits or tha the Board cannot
congder evidence other than the SSA finding which may indicate tha the applicant does not
meet Metro@ disability qudifications

Further, in Ms. Montgomery@ case, the indgpendent medical evaluaion had been
requested and had taken place before the grant of soda security disability benefits. The Policy
did not require tha the Board staff take no action on Ms. Montgomery® application while her
sodal security application was pending. Therefore, the staff proceeded appropriately when it
obtained the medical evaluaions Furthermore, the 1992 Policy does not require tha the Board
ignore indgpendent medical evaluaionsobtained before the soda security disability benefits are
awarded.

Conequently, we condude tha the Board had discretion to interpret its own internd
policy and tha its interpretation was not arbitrary.

As to past practice applying the Policy, after taking evidence on such practice, the tria
court noted tha Ms. Montgomery® case was the first time this particular fact situaion had
presented itself. Specificaly, thetrial coutt@ order stated that Orhe Board has never been faced
with the precise situaion presented by the Petitione: an unfavorable recommenddion by
Metro® Civil Service physcian prior to notice of SSA approvd.O



Consquently, we cannot condude tha the Board@ decision tha it was not required to
apply the policy so as to grant Ms. Montgomery@ application regardless of the other evidence
was arbitrary. Since this was a matter of first impression before the Board, the Board@ decision
was nota deviation from past practice or application.

We reverse the trid coun® judgnent finding the Board@® decision to deny disability
bendits to have been arbitrary. We find tha nether the wording of the 1992 Policy nor the past
application of tha Policy by the Board required the Board to award Ms. Montgonery the
bendfits sherequested.

Our reversal, however, does not result in reingatement or affirmance of the Boad®
decision. Pursuant to Tidwell, as discussed above, this case is remanded to the trial court for
remand to the Board with ingructionstha it proceed with consderation of Ms. Montgomery®
request in accordance with the Administrative Procedures Act.

V. CONCLUSION
Thetrial court isreversed. Thetrial court shdl remand this matter to the Board so it may

hold a contested case hearing on Ms. Montgomery@ request.  Cosdts of this appedl are taxed
equdly between the parties, Kathyrn Montgomery and the Metropolitan Government.

PATRICIA J. COTTRELL, JUDGE



