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OPINION
. FACTS & PROCEDURAL HISTORY

In Octoberof 1985,Darrell SparksandRandyCookinvestedn T & A Oil, a partnership
organizedby their friend andco-worker,Melvin ThompsonJr. Thethreemenwereemployed
full-time in anunrelatedbusinessri-StateDelta ChemicalswhereMr. Sparksworkedin the
accountingdepartmenand Mr. Cook wasa managefand later presidentof the company. Mr.
SparksandMr. Cookexecuteddenticalpartnershipagreementsvith T & A Oil thatprovided,in
part:

T & A QOil, apartnershipcomposedf Melvin ThompsonJr.,. ..
hereinafter referred to as OAgentOand each of the other
undersignegersonshereinaftereferredto as OOwners®ereby
enterinto a joint adventurefor the purposeof acquiring and
holding oil, gas and other mineral lease-holdinterest[s]
(hereinaftereferredto as Oworkinginterest[O]and exploring for
oil, gasand other mineralsthereon,on terms of agreements
follows:

1. The purposeof this agreements to provide a means
wherebythe Owner may engagein, and spreadhis participation
over one oil and gas drilling ventures[sic], and for the
administration,supervisionand accountingof his investmentby
Agent. T & A Oil will act as agentfor eachOwner in the
acquisition testing,developmenandoperationof working interest
within Union County,Arkansasandwill administer superviseand
accounto Ownerfor hisinvestment]easeholdnterestandincome
and expense.

2. (a) Ownerherebysubscribego this joint venturein the
amountindicated below his signatureon the last page hereof
representingl8 units, with each unit being in the sum of
$1,000.00.

(c) The businesof theis[sic] Agreementshallcommence
at suchtime asthe amountof thetotal of all subscriptiongeceived
equals the sum of $50,000.00.

Mr. SparksandMr. Cook eachinvested$18,000 representinggighteerunits, in the partnership.
The agreementurther providedthat uponthe completionof a producingwell, an OOperating
Agreement@ould be executedo governthewellO®peration. The OperatingAgreementvasto
providefor Oinsurancim sufficientamountsto coverbodily injury, deathandpropertydamage,O
and summaries of the insurance would be furnished to Owners upon request.

T & A Oil subsequentibeganoperatinga single oil well in Smackover Arkansas,
knownasOBennetiNo. 1 Well.O Mr. SparksandMr. Cooktraveledto the site of the well for a



groundbreakingparty. Theydid not visit the well site on any otheroccasionandtheywerenot
involvedwith the day-to-dayoperationf thewell. Mr. SparksandMr. Cookreceivedperiodic
profit distributionsfrom T & A Oil, andeveryyearsince1985,they receiveda OFornK-10to
file with their incometax returnsreflectingtheir shareof the partnershipGacome,credits,and
deductions.In addition,Mr. Sparksmaintaineda T & A Oil checkbookwhich he usedto pay
someof the partnershipGmonthly bills. He estimatedhat he spenttento fifteen minutesper
monthpayingthesebills andcommunicatingvith T & A OilOsaccountantandhe paid himself
$50 per monthfor this service. Mr. Sparksinvestedin oneotheroil well in Oklahomathatwas
notownedby T & A Oil, andMr. Cookinvestedin Oacoupleothers@hatwerealsounrelatedo
T &A Oil.

TheT & A Oil well operatedwithout interruptionuntil July 4, 1997,whenan accident
occurred. Themanin chargeof pumpingthewell calledMr. Sparksandexplainedthattwo boys
hadclimbedup anoil collectiontankandthrownfireworksinto it, causingt to explode. Oneof
the boyswasseriouslyinjured, andthe otherwaskilled. SharonBennettsubsequentlyiled a
complainton behalfof the two boysin the Circuit Court of Union County, Arkansasagainst
numerousdefendantsincluding Mr. Sparksand Mr. Cook, individually andd/b/aT & A Oil
Company (Othe Arkansas litigationO).

T & A QOil did not maintainaninsurancepolicy coveringbodily injury, deathor property
damagel For defenseof the Arkansaditigation, Mr. SparksandMr. Cook submittedthe action
to StateFarmFire & CasualtyCompany the carrierof their homeownerCandpersonaliability
umbrellainsurancepolicies. StateFarmconditionallyacceptedheir defenseaequessubjectto a
reservationof rights becauseof certainexclusionsin the policies. The text of the respective
policieswasidenticalwith the exceptionof the policy limits andtheir attachedapplications.The
homeownerOgolicies issuedto Mr. Sparksand Mr. Cook provided under OExclusions, (
relevant part:

1. CoveragelL [PersonalLiability] and CoverageM [Medical
Payments to Others] do not apply to:

b. bodily injury or property damagearising out of business
pursuitsof any insuredor the rental or holding for rental of any
part of any premisesby any insured. This exclusiondoesnot
apply:

(1) to activities which are ordinarily incident to non-business
pursuits;

(emphasisadded). The policies definedObusiness& Oatrade, professionor occupation. This
includesfarming.O The personalliability umbrellapolicies similarly providedthe following
exclusion:

1 Apparently,no one preparedan OperatingAgreementto governthe details of operatingthe well, as
requiredby the original partnershipagreements.The OperatingAgreementwas meantto addressthe issue of

liability insurance.NeitherMr. Sparksnor Mr. Cook everinquiredaboutthe existenceof an OperatingAgreement
or insurance coverage for the well.



We will not provide insurance:

6. for anylosscausedby your businesgursuitsor arisingout of
business property:

a. unless:

(1) the underlyinginsurancelisted on the Declarationsprovides
coverage for the loss; and

(2) the loss doesnot involve an automobile,recreationalmotor
vehicle, or watercratft.

(emphasis added). Again, ObusinessO was defined as Oa trade, profession or occupation.O

StateFarmhaspaid all attorneys@esincurredthusfar in the insureds@ability defense
of the Arkansadlitigation, but it filed this actionseekinga declaratoryjudgmentthatit hasno
duty to defendor indemnify Mr. SparksandMr. Cook dueto the Obusinesgursuits@xclusions
in their policies?2 Mr. Sparksand Mr. Cook filed an answerand also soughta declaratory
judgment requestinga determinatiorthat StateFarmwasliable to defendandindemnifythemin
the Arkansaditigation pursuanto the coveragen their policies. Theyalsofiled a counterclaim
against State Farm alleging violations of the TennesseeConsumerProtection Act and
alternatively seeking attorneyOs fees pursuant to Tenn. Code Ann. & 23379-209.

Mr. SparksandMr. Cook subseqgently movedfor partial summaryjudgmentasto State
FarmOsduty to defendandindemnify accordingto the policies. StateFarmalsofiled a motion
for summaryjudgmentregardingthe coverageissue. Mr. Sparks,Mr. Cook, and StateFarm
filed extensivestipulationsof fact with respectto their crossmotionsfor summaryjudgment,
detailing the extentof the insureds@volvementin T & A Oil, the accident,andthe events
surroundinghe Arkansaditigation. Theyalsofiled stipulatedexhibitsthatincludedtherelevant
insurancepolicies,the T & A Oil partnershipagreementslettersfrom StateFarmregarding
coverage, and a transcript of Mr. SparksOs statement to State Farm about the accident.

Following a hearing,the trial court enteredan order on the crossmotions, granting
summaryjudgmentin favor of StateFarmand denyingthe partial summaryjudgmentmotion
filed by Mr. Sparksand Mr. Cook. The court declaredthat StateFarm had no obligationto
defendandindemnify the insuredsfor any claimsarisingout of the accident,including but not
limited to those in the Arkansas litigation.

Mr. Sparksand Mr. Cook filed a motion to alter or amendthe judgment,and Sharon
Bennettfiled a separatenotionto alteror amendanda brief in supportof hermotion. Following
anothethearing thetrial courtamendedts final orderto denyStateFarmOmotionfor summary

2 StateFarm namedas additionaldefendantsSharonBennett,the plaintiff in the Arkansaslitigation, and
Earl Shipp,anotherinvestorand partnerin T & A Oil who soughtrepresentatiofirom StateFarm pursuantto his
homeownerCandumbrellapolicies. Thetrial courtentereda defaultjudgmentagainstMr. Shipp,and StateFarmOs
obligationsto him are not at issuein this appeal. SharonBennettfiled a separateanswerto the complaintfor
declaratorjjudgmentand hastakenthe leadingrole in assertinghat StateFarmOgolicies provide coverageo Mr.
Sparksand Mr. Cook. She has participatedwithout objection, and her standingto pursuethis matteris not
guestioned on appeabeeRobinson v. Utica Mutual Ins. Ce.585 S.W.2d 593, n.1 (Tenn. 1979).

3 There is no & 23-79-209 in Tennessee Code Annotated.



judgmentandto grantpartialsummaryjudgmentto Mr. SparksandMr. Cook. ThecourtOsrder
states, in part:

DefendantsSparksandCook hadsuchalack of involvementin the

oil businessat issue that it did not constitute a customary

engagemenor statedoccupationsuchthat, underAllstate Insur.

Co.v. Godsey,1991 WL 261873(Tenn.App. 1991)[no AppOn.

Perm.App. filed], it did not rise to the level of or constitutea

businesspursuit so as to be excludedfrom coverageunderthe

subject State Farm policies . . . .
Accordingly, the court orderedState Farm to defendand indemnify the insuredsand their
interestdn the Arkansaditigation. The orderwasmadefinal pursuanto Tenn.R. Civ. P.54.02,
and State Farm filed a timely notice of appeal to this Court.

[I. | SSUESPRESENTED
On appeal, State Farm presents the following issue for review:
Whetherthe businesgursuitsexclusionsin the insurancepoliciesat issuebar coveragefor the
defendant$SparksandCookfor their allegedvicariousliability in the Arkansaditigation, arising
out of their ownership in the oil well that exploded, causing injury.

1.  STANDARD OF REVIEW

No presumptiorof correctnessittachego atrial courtOfindingsin a summaryjudgment
case. Carvell v. Bottoms 900 S.W.2d23, 26 (Tenn.1995). Our taskis confinedto reviewing
therecordto determinewhetherthe requirement®f Tenn.R. Civ. P. 56 havebeenmet. I1d. A
summaryjudgmentis appropriateonly whenthereis no genuinedisputeof materialfact with
regardto the claim or defenseassertedn the motion,andwhenthe moving partyis entitledto a
judgmentas a matterof law. Burgessv. Harley, 934 S.W.2d58, 62 (Tenn.Ct. App. 1996)
(citing Byrd v. Hall, 847 S.W.2d208,210(Tenn.1993); Andersorv. StandardRegisterCo., 857
S.W.2d555,559 (Tenn.1993)). In orderto satisfyits burdenthe moving party mustproduceor
point out evidencen therecordwhich, if uncontradictedentitlesthe movantto ajudgmentasa
matterof law. Id. (citing Armesv. Hulett, 843 S.W.2d 427, 429 (Tenn. Ct. App. 1992)).
O[W]herthe factsmaterialto the applicationof a rule of law areundisputedthe applicationis a
matterof law for the courtsincethereis nothingto submitto thejury to resolvein favor of one
party or the other.OByrd v. Hall, 847 S.W.2d 208, 214 (Tenn.1993). Olssuesegardingan
insurerOduty to defendare mattersof law and may be resolvedby summaryjudgmentwhen
thereareno genuinessuesasto any materialfact.O Travelersindem. Co. of Americav. Moore
& Assocs.|nc., 216 S.W.3d302, 305 (Tenn.2007)(citing StandardFire Ins. Co. v. Chester-
OODonleg Assocs.Inc., 972S.W.2d1, 6 (Tenn.Ct. App. 1998)). On appealwe reviewatrial
courtOsnterpretationof contractlanguagede novo with no presumptionof correctness.ld.
(citing Allstate Ins. Co. v. Watsp®95 S.W.3d 609, 611 (Tenn. 2006)).

V. DiscussioN

An Oinsurehasa duty to defendwhenthe underlyingcomplaintallegesdamageshatare
within the risk coveredby the insurancecontractand for which thereis a potentialbasisfor
recovery.ravelersindem. Co, 216 S.W.3dat 305 (citing St. Paul Fire & Marine Ins. Co. v.



Torpocq 879 S.W.2d831, 835 (Tenn.1994)). An insurerOduty to defendis broaderthanits
duty to indemnify Obecausthe duty to defendis basedon the factsalleged,while the duty to
indemnifyis baseduponthe factsfound by thetrier of fact.Old. OAnydoubtasto whetherthe
claimanthasstateda causeof actionwithin the coverageof the policy is resolvedin favor of the
insured.Old. (citing DempsterBros., Inc. v. U.S.Fid. & Guar. Co., 54 Tenn.App.65, 388
S.W.2d153,156(1964)). Theissuefor us,then,is to determinewhetherthe damagesoughtin
the Arkansaslitigation are within the risk coveredby the homeowners@nd umbrellapolicies
issued by State Farm.

In construinginsurancepolicies, the words chosento expressthe partiesGntentions
shouldbe given their usual,naturaland ordinary meaning. Victoria Ins. Co. v. Hawkins, 31
S.W.3d578,580(Tenn.Ct. App. 2000)(citing Ballard v. N. Am. Life and Cas.Co., 667 S.W.2d
79 (Tenn. Ct. App. 1983)).

Contractsof insurance like other contracts,are to be construed
accordingto the senseandmeaningof the termswhich the parties
haveused,andif they areclearandunambiguoustheir termsare
to be takenand understoodn their plain, ordinary, and popular
sense.The rule of strict constructiondoes not authorize a
perversionof languagepr the exerciseof inventivepowersfor the
purposeof creatingan ambiguity wherenoneexists,nor doesit
authorizethe court to make a new contractfor the partiesor
disregardthe evidence(intention) asexpressedor to refine away
termsof a contractexpressedvith sufficient clearnesgo convey
the plain meaning of the parties and embodying requirements, . . . .

Id. at 580-81. In otherwords, policy languageshouldnot be given a forced constructionthat
renderghe policy ineffectiveor extenddts coveragebeyondits intendedscope. Demontbreun
v. CNA Ins. Companies 822 S.W.2d619,621 (Tenn.Ct. App. 1991)(citing Dixon v. Gunter,

636S.W.2d437,441 (Tenn.Ct. App. 1982)). Insuranceooliciesshouldbe readasa whole, for

the purposeof ascertainingaindgiving effectto the parties@ntentions. Id. (citing Blue-Diamond
Coal Co. v. Holland-Americalns. Co., 671 S.W.2d829,833 (Tenn.1984); Englishv. Virginia

Sur. Co, 196 Tenn. 426, 430, 268 S.W.2d 338, 340 (1954)).

As previously discussedthe homeowners@olicies at issue excludedcoveragefor
Odamagarising out of businesgpursuitsof any insured,Gnd defined Obusiness&s Oatrade,
professionor occupation,Which includedfarming. The umbrellapoliciesexcludedcoverage
Oforany losscausedy your businesursuits, @nddefinedbusinessis Oarade,professionor
occupation.® In Robinsonv. Utica Mut. Ins. Co., 585 S.W.2d593, 595 (Tenn. 1979), the
Tennesse&upremeCourtnotedthatthe languageof the Obusinesgursuits@xclusionhasbeen
the subjectof many casesthroughoutthe United States,in many different contexts,with
divergentresults. Somecourtshaveheld that the languagdas ambiguouspthershavenot, but
nearlyall havefound it difficult to interpretandapply. 1d. The Robinson Court O[did] not
attemptto resolvethe issueof whetherthe policy languagas Oambiguous®merely Odifficult®

4 All definedtermswereboldedthroughoutthe policies,e.qg.,usinesspursuitsof anyinsured.O We have
removed the emphasis on defined terms in our discussion of the policies in this opinion.



to apply,Obut it statedthat if the facts do not clearly bring a casewithin the ambit of the
exclusion,doubtsshouldbe resolvedin favor of coverage.ld. at 598. More recently,in Mid-

Century Ins. Co.v. Williams, 174 S.W.3d230, 237 (Tenn.Ct. App. 2005) perm. app. denied
(Tenn.Sept.6, 2005),this Courtconsidered businesgpursuitsexclusionthatexcludedcoverage
for damagesarising Ofromor during the courseof businesspursuitsof an insured.O We

concludeahatsuchlanguagds not ambiguous.ld. at 240. SeealsoWhite v. StateFarm Mut.

Auto. Ins. Co, 59 Tenn.App.707,720,443 S.W.2d661,667 (1969)perm.app.denied(Tenn.
July 22, 1969) (holding that a businesspursuitsexclusionin a farm liability policy wasnot
ambiguous). Likewise, we find that the businesspursuitsexclusionsin this caseare not
ambiguous.

Therearerelativelyfew Tennesseeasesnterpretingthe businespursuitsexclusion,and
in the older casesgcourtsseemedo usea commonsenseapproacho determinewvhatconstituted
abusinesgpursuit. In White v. StateFarm Mut. Auto. Ins. Co. 59 Tenn.App. 707,443S.W.2d
661(1969)perm.app.denied(Tenn.July 22,1969),theinsuredhada personabndfarm liability
policy that coveredhis farming businessut excludedotherbusinespursuits. OBusiness@as
definedasa Otradeprofessioror occupatiorotherthanfarming. . . .O1d. at 719,443 S.W.2dat
666. The farmersubsequentljpecamea partnerin a businessventurecalledM & W Dozer
Work, which performedbulldozerwork for the public, but not farming work. 1d. at 715,43
S.W.2dat 664. Whenanemployeeof M & W DozerWork wasinjured, the farmerOssurance
carrierdeniedcoveragecontendinghatthe farmerwasengagedn anexcludedbusinesursuit.
Id. at 711,43 S.W.2dat663. A trial courtheldin favor of the insured,but this Courtreversed.
We foundthatthe insurerintendedthat the coverageaffordedby the policy would applyto the
insuredOmdividual liability asa farmer,andnot to his individual liability asa memberof a
partnershipengagedn the operationof a bulldozerfor hire. Id. at 722,43 S.W.2dat667. As
such,we held thatthe insurerwasnot liable to coverlossesfrom the accidentbecauset arose
out of an excluded business pursuit.

In Cincinnati Ins. Co. v. ShelbyMut. Ins. Co, 542 S.W.2d822, 824 (Tenn.Ct. App.
1975) perm.app. denied(Tenn. Sept.22, 1975), we held that a pet store ownerwho kept a
lionessat his homewhile it was pregnanthad beenengagedn a businesgursuit, so that his
homeownerOs policy did not provide coverage for injuries caused by the lioness.

In Robinsonv. Utica Mut. Ins. Co., 585 S.W.2d593,594 (Tenn.1979),a grandmother
wassimultaneouslycaringfor hergrandchildrerandbabysittingan unrelatedmentally disabled
child for profit. She had beguncaring for the disabledchild as a result of a newspaper
advertisemenoffering her childcareservices.ld. Her homeownerQssurancepolicy contained
a businesspursuitsexclusionand defined Obusinessés Oatrade, professionor occupation,
including farming.. . . .O Id. at 595. The keepingof the unrelatedchild was deemedo be a
businesspursuit, while gratuitously caring for her grandchildrenwas found to be a
Ononcommercial activity.dd. at 598.

S The Robinsoncaseprimarily dealtwith anexceptionto the Obusinesgursuits@xclusionfor Oactivities .
. which are ordinarily incidentto non-businespursuits.O Severalother Tennesseeasesinvolving the business
pursuitsexclusionhavealsofocusedon the applicability of this exception,whenthe partiesdid not really dispute
thattheywereengagedn a businespursuit. See e.g, Cincinnati Ins. Co., 542 S.W.2dat 825 (keepingthelioness
athome);GlensFalls Ins. Co.v. Happy Day Laundry, Inc., ShelbyLaw No. 22, 1989WL 91082,at*1 (Tenn.Ct.



Tennessed-armers Mut. Ins. Co. v. Anderson RutherfordLaw No. 88-224-I1, 1989
WL 22698,at*1 (Tenn.Ct. App. W.S.Mar. 17,1989)perm.app.denied(Tenn.May 30, 1989),
alsoinvolved a babysittinginjury that occurredwhile the insuredandher minor daughtemwere
babysittinga youngboy. The babysitterOssurerdeniedcoverageunderher propertyownerQOs
policy claimingthatthe businesgursuitsexclusionapplied. Id. The policy definedObusinessO
as Oafull or parttime trade, professionor occupation.Old. at *3. We determinecthat the
insuredwasnot engagedn a businesgpursuitby babysittingthe child, whenthe childOsnother
hadsimply approachedhe insuredandinitiated the arrangemenas Odavor,&the childOsnother
wasgenerallypayingtheinsuredOsinor daughtelOspendingnoneyQor the babysitting,andthe
insured did not advertise or publicize the availability of childcare servatest *5.

In GlensFalls Ins. Co. v. Happy Day Laundry, Inc., ShelbyLaw No. 22, 1989 WL
91082,at *1 (Tenn.Ct. App. W.S. Aug. 14, 1989),the owner of a dry cleaningbusinessvas

engaged in a business pursuit when he injured an employee while &t work.

The first casein Tennesseapplying any sort of testto determinewhat activities
constitutedObusinespursuitsQ@vas Allstate Ins. Co. v. GodseyNo. 03A01-9107CV2431991
WL 261873(Tenn.Ct. App. Dec. 13, 1991). In Godsey aninsuredsubmitteda claim to his
insurancecompanywhen his boat was stolen, but the insurancecompanydeniedcoverage
contendingthat the lossaroseout of his businessactivities. 1d. at*1. Theinsuredwasin the
busines®f cleaningandrefurbishingusedcarsfor automobiledealersandhealsohadalicense
to dealin boatsandmotorcyclesthoughhe neverboughtor sold boatsanddid not usethis boat
in hisbusiness.ld. at*2. On appealthe EasternSectionof this Courtdeterminedhatthe boat
was not part of the insuredObusinessandthe Court cited with approvalthe testappliedin a
majority of stateshatOa0pursuit® a Obusinessdly if (1) thereis a motive for profit AND (2)
it is continuedor regularactivity.O Id. at*3 (citing FrankenmuthMut. Ins. Co. v. Kompus 354
N.W.2d 303,308 (Mich.App. 1984);Bertler v. Employerdns. of Wausau271N.W.2d 603,607
(Wis. 1978);Haleyv. AllstateIns. Co., 529 A.2d 394,396 (N.H. 1987); Faddenv. Cambridge
Mut. Fire Ins. Co, 51 Misc.2d 858,862,274 N.Y.S.2d235, 241 (1966)). The Court further
explained:

The actual existenceof profit or other permanentwork is not
controlling. SeeSahav. AetnaCasualty& SuretyCo., 427 So.2d
316,318 (Fla.App.1983). Theamountof effort andtime putinto a
projectis not controlling. Randolphv. Ackerson 108 Mich.App.
746,310N.W.2d 865,866 (1981). All thesecases:learlyindicate
thatif the Opursuit@ not continuousit is not a businesdor the
purposeof applyingthe businesgursuitexclusion. As quotedin

App. W.S. Aug. 14, 1989) (concerningan injury from a fight at work). As a result, thereis little Tennessee
authority involving the interpretationand applicationof the businesspursuitsexclusion,itself, in detail. The
homeownersfoliciesin the caseat bar containthe sameexceptionto the businesgursuitsexclusionthat hasbeen
at issuein most Tennesseeasesput no one contendsthat Mr. Sparksand Mr. CookOsctivities relatedto the oil
well are activities ordinarily incident to non-business pursuits.

6 But an exceptionto the businesursuitsexclusionappliedthat is not applicablein this case. Seen.5;
Glens Falls 1989 WL 91082, at *6.



StateMutual Cyclonelns. Co. v. Abbott 52 Mich.App. 103,216
N.W.2d 606 (1974): OToconstitutea businesgpursuit, theremust
be two elementsfirst, continuity,andsecondly the profit motive;
asto thefirst, theremustbe a customaryengagemenor a stated
occupation....OQuotedin FrankenmuthMutual Ins. Co., 354
N.W.2d at 308. (Emphasis ours.)

Godsey1991WL 261873,at*3. In sum,the Courtdeterminedhatthelossof the boatdid not
arise out of the insuredOs business pursuits.

The ObusinesgursuitsQestfrom Godseywasappliedby this Courtin Mid-Century Ins.
Co.v. Williams, 174 S.W.3d230,240(Tenn.Ct. App. 2005)perm.app. denied(Tenn.Sept.6,
2005). In Mid-Century, we concludedthat a childcarearrangementvas an excludedbusiness
pursuitbecausefirst, the insuredprovidedsuchserviceswith an expectatiorof compensation,
which demonstrated Omotivefor profit.O 1d. Then,we foundthatthe pursuitwasa Ocontinued
or regularactivityOby consideringits durationand frequency,becausehe insuredkept the
childrenfor approximatelysevenmonthson a daily basis. Id. at239. Therefore the insuredOs
homeownerOgolicy did not provide coveragefor an accidentarising out of her childcare
activities. Id.

Applying theseprinciplesto the caseat bar, we will determinewhetherMr. Sparksand
Mr. CookOsnvolvementwith the oil well constitutedan excluded businesspursuit by
consideringvhetherthey engagedn a continuedor regularactivity for the purposeof earninga
profit, keeping in mind a common understanding of the term Obusiness pursuits.O

A. Profit Motive

Mr. SparksandMr. Cook stipulatedto the fact thatthey O[b]othinvestedin the Well to
makemoney.OMr. Cook explainedin his depositionthat when their friend approachedim
aboutthe opportunity,he agreedo investbecaus@®[ijtwasaninvestmentandit wasa chanceto
makesomemoney. . . .O Mr. Sparkssimilarly statedthatthey believedthey hadOaropportunity
to makesomemoneyon aninvestment.CHowever,on appeal they arguethatany profit motive
they hadOisbeliedby the fact thatthetax returns[FormsK-1] reflected8 yearsof losses@uring
the time thatthey were partnersin T & A Oil, andthey do not know whetherit producedan
overall profit or loss. Theyalsourgeusto considerthe fact that whenthe well did producea
profit, it only accountedor 1% of Mr. CookOannualincome,and2.9%of Mr. SparkOmcome.
They contend that the business was more like a tax shelter than a profitable business.

We find theseargumentgo be unconvincing. Accordingto GodseyMid-Century, and
therule appliedin a majority of stateswe look to whetherthe partieswere motivatedby profit,
not whethertheywereultimately successfuin their business.In Mid-Century we heldthatthe
insuredwasengagedn a businesgpursuitbecauseshewasmotivatedby profit, expectingto be
compensatetbr herservicesdespiteherinsistencehatsherarelygot paid. 174 S.W.3dat 240.
Moreover,in Godseythe Courtspecificallynotedthat O[t]heactualexistenceof profit . . . is not
controlling.01991WL 261873 at*3 (citing Sahav. AetnaCas.& Sur.Co,, 427 S0.2d316,318
(Fla.App. 1983)).



As explainedby the SupremeCourt of Connecticutnetlossesdo not renderan activity
any less a business pursuit:

In a businesspursuit the profit motive, or purposeof profit, is

important.Whetherthereis or is not actualprofit is immaterial.
Does a pursuit haveto be successfulfrom a profit standpoint
beforeit is a businesgpursuit?If a businessuffersa loss,wasit

not a businessThe answersare obvious.Profit motive, not actual
profit, makes a pursuit a business pursuit.

Pacific Indem. Ins. Co.v. AetnaCas.& Sur. Co, 240Conn.26, 34,688 A.2d 319,323(1997)
(quotingWileyv. Travelersins. Co., 534P.2d1293,1295(0Okla. 1974)). In Sahav. AetnaCas.
& Sur. Co., 427 S0.2d316, 318 (Fla. Dist. Ct. App. 1983), which the GodseyCourt cited
approvingly, the Florida Court of Appealsaddresse@n argumentsimilar to the oneurgedby
Mr. SparksandMr. Cook. In thatcase a physicianhadpurchasedarmlandanda herdof cattle
basicallyasatax shelter,andhe arguedthat becausehoseactivitieswerenot profit-producing,
they did not constitutea businesgursuit. Id. The Florida Courtrejectedhis argumentstating
that O[tlheabsenceof a profit doesnot negatethe existenceof a businespursuit.Old. The
Court found that the physicianstill usedthe farm to reportsubstantiakexpensesgdepreciation,
and deductionson his income tax returns,which ultimately resultedin financial gain. 1d.
Furthermoreasthe TexasSupremeCourtrecentlynoted,Oaprofit motive canbe inferredfrom
the natureof the activity.O Allstate Ins. Co. v. Hallman, 159 S.W.3d640, 645 (Tex. 2005).
Whenconsideringvhethera mineralleasewasa businesgpursuit,the TexasCourtobservedhat
O[o]negenerallydoesnot allow limestonemining with dynamiteblastingto occuron his or her
propertywithout someexpectatiorof remuneratioror monetarygain.Old. Seealso Vallas v.
Cincinnati Ins. Co. 624 S0.2d 568, 571 (Ala. 1993) (Owecannotsay that the limited
partnershipwhich wasformedto buy andsellinvestmenteal propertyfor capitalgain,. . . was
not a Obusiness pursuitO0).

We similarly concludethata ObusinesgursuitQonly requiresa motivationfor profit, not
any particulardegreeof successn achievingprofitability. A businesghatsuffersalossis still a
businessanda businesgursuitthatis unsuccessfuk nonetheless businesgursuit. Here,Mr.
SparksandMr. Cookdo not denythattheir investmenin the partnershipvasfor the purposeof
earninga profit. Therefore their activities satisfiedthe first criteria underGodseyand Mid-
Century, and we turn to the issue of whether their pursuit was a Ocontinued or regular activity.C

B. Continuity

In orderto constitutea businesgursuit,the insuredmustbe engagedn a continuedor
regularactivity. Mid-Century, 174 S.W.3dat 240 (citing Godsey1991WL 261873,at*3). In
other words, the activity must be Oacustomaryengagemenor a statedoccupation®f the
insured. Godsey 1991 WL 261873,at*3. Thetrial courtfound that ODefendantSparksand
Cook had sucha lack of involvementin the oil businessat issuethatit did not constitutea
customaryengagemenor statedoccupation,@ndthereforetheywerenot engagedn a business
pursuit.



Mr. SparksandMr. Cook contendedhattheir statedoccupationsveretheir positionsat
Tri-StateDelta Chemical,sothattheirinvolvementin T & A Oil could not constitutea business
pursuit. A minority of courts has held that the term ObusinesgursuitsGonly includesan
insuredOsgrincipal occupation,rejecting the notion that part-time or supplementaincome
activitiesarealsobusinesgursuits! For example,in Brickell v. United StatesFire Ins. Co,,
436 S0.2d 797,800 (Miss. 1983),the SupremeCourt of Mississippiconcludedthat the term
ObusinespursuitGand its definition as a Otradeprofessionor occupationQvas vagueand
ambiguous.Theinsuredin thatcasewasemployedasthe presidenof aninsuranceagency put
he also investedin and OtookoverOa car dealership.eventuallyacquiringall stock of the
corporation. Id. at799. The MississippiCourtconcludedhatthe insuredO®businessfiasthat
of insurancesothathis insurerwasrequiredto defendhim in a suitinvolving the cardealership,
despitethe existenceof a businesgpursuitsexclusionin his policy. Id. at801. SeealsoBrown
v. Peninsular Fire Ins. Co, 171 Ga.App.507,508, 320 S.E.2d208, 209 (1984) (interpreting
dictionary definitions to narrowly define eachterm to include only a principal occupation);
North Carolina Farm Bureau Mut. Ins. Co.v. Briley, 127 N.C.App.442,448,491 S.E.2d656,
660 (1997) (interpretingthe narrowdefinitionsin WebsterOBictionary andrejectingthe broad
definitions in BlackOs Law Dictionary).

In thesejurisdictionsthat follow the minority rule, then, it appearghat insurersmust
coverlossesarising out of aninsuredObusinessevenif his or her policy excludedObusiness
pursuits, 3o long asthatbusinessactivity doesnot comprisea majority of the insuredOsme, or
possibly producethe majority of his or herincome. As one court observedjf no part-time
activity can be a businesspursuit, a greatnumberof individuals with interestsin part-time
businessewill be ableto circumventcommercialinsurancepoliciessimply by being primarily
employedin anothetbusines®r profession.Black v. FiremanO$und Am. Ins. Co., 115Idaho
449,454,767 P.2d824, 829 (Idaho Ct. App. 1989). That court concludedthat Olegitimizing
suchanapproachwould frustratethe primary purposeor providinga businesgursuitexclusion
to homeownerOs insurance policids.O

We also believethat construingthe businesgursuitsexclusionto only encompasshe
primary occupationof an insuredstrainsthe commonunderstandingf the term Obusiness
pursuits,Qvhich is not solimited. The majority rule, which we find convincing,is thatthe term
ObusinesgursuitsGncludesevenpart-timeor supplementaincome-producingctivitiesthatare
carriedon continuouslyor regularly. Seege.g, Gaynorv. Williams, 366 S0.2d1243,1244(Fla.
Dist. Ct. App. 1979);Ins. Co. of lllinois v. Markogiannakis, 188 Ill.App.3d 643, 655, 544
N.E.2d1082,1090(1989); StateAuto. Mut. Ins. Co. v. Dolosich, 135 Ohio App.3d601, 609,
735N.E.2d 38, 43 (1999); State Auto Prop. & Cas.Ins. Co.v. Raynolds 357S.C.219,224,
592 S.E.2d633,636(2004); Hallman, 159 S.W.3dat 644 (Tex. 2005); Williams v. StateFarm
Fire & Cas.Co, 180Wis.2d 221,229,509 N.W.2d 294,297 (Wis. Ct. App. 1993);9A Steven
Plitt etal., Couchon Ins. & 128:13(3d ed. 2006) (statingthat a businesgpursuitis not limited

7 At the otherend of the spectrum,somecourtshaveheld that any activity undertakerwith a motive for
profit constitutesa Obusinespursuit,Qvhetherit is the insuredOgrimary occupationor a hobbythatalsoproduces
profit. SeeWiley v. Travelersins. Co., 534 P.2d1293,1295(0Okla. 1974);Hiebertv. FarmersIns. Co. of Oregon
172 Or.App. 13, 18, 18 P.3d 397, 400 (2001) (OObusinegsirsuitsGppliesto all compensatingactivities of an
insured, including the insured®s principal gainful activity or activities and all incidental or occasional onesO).



solelyto theinsuredOgrimary occupatioror employment)7A Appleman)ns. Law and Practice
a 4501.11(Berdal ed. 1979) (Othebusinessneednot be the sole occupation,and part-time
businessctivitiesareexcludedO)In reachingthis conclusion severalcourtshavenotedthatan
exclusiondenyingcoveragefor businesspursuits in the plural form, contemplateghat an
insuredmay be engagedn more than one type of businesgursuit, and the exclusionis not
limited to the insuredOprimary occupation. See,e.g, Indus. Indem. Co. v. Goett, 138 Ariz.
315,319,674 P.2d869,873 (Ariz. Ct. App. 1983)(Ousef the plural Opursuits€hggests more
expansiveconstructionOPacific Indem. Ins. Co., 240Conn.at 32,688A.2d at 322 (Ous®f the
plural term ObusinegaursuitsO. . asopposedo the singularterm Obusinegsursuit, @ndermines
the inferencethat only the insuredOsole or principal occupationor trade is excludedO).
Similarly, a Court of Appealsin California observedhat by defining a businesspursuitasa
Otradeprofessioror occupation,the partiescontemplatedhatthe insuredcould be involvedin
variousbusinessactivities,andall would be excludedasbusinesgursuits. StateFarm Fire &
Cas.Co. v. Drasin, 152 Cal.App.3d864,869, 199 Cal. Rptr. 749 (Cal. Ct. App. 1984). The
policiesat issuein this casealso excludedbusinesgursuits anddefinedbusinessasa trade,
professionor occupation. In addition, the policies had one exclusionfor lossescausedby
providing or failing to providea Oprofessmnaﬁerwce @ndanotherexclusionfor lossescaused
by Obusmespurswts Qvhich includedthe insuredOsade, professionor occupationjeadingus
to interpret Obusiness pursuitsO broadly.

The GodseyCourt describedthe Ocontinuity@lementof the analysisas requiring the
activity to be Ga customaryengagemenr a statedoccupation.Q1991WL 261873 at*3. Thus,
an insured may be customarilyengagedin a businesspursuit althoughit is not his stated
occupation. The Courtfurther observedhat Otheactualexistenceof . . . permanentvork is not
controlling,Gand neitheris O[tlheamountof effort andtime put into a project.Old. (citations
omitted). Therefore,we believethat the only Tennesse@uthority addressinghis issueis in
accordancavith the soundmajority rule thatthe businesgursuitsexclusionis broadenoughto
encompassvenpart-timeor supplementaincome-producingctivitiesthatarenot theinsuredOs
sole or primary occupation.

However,this finding doesnot end our analysis. Even a part-timeor supplemental
businessactivity mustbe carried on continuouslyor regularly to be excludedas a business
pursuit. It must be at leasta Ocustomary@ngagement.If the Opursuit@s not regularor
continuousijt is not a businesshut again,Otheactualexistenceof . . . permanentvork is not
controlling,Gand neitheris O[tlheamountof effort andtime put into a project. O0Godsey 1991
WL 261873,at*3 (citing Sahav. AetnaCas.& Sur.Co., 427 S0.2d316, 318 (Fla.App.1983);
Randolphv. Ackerson 108 Mich.App. 746,310 N.W.2d 865, 866 (1981)). For example,in
Randolph 310 N.W.2d at 866, the Michigan Court of Appealsfound thata manOgurchaseof
his neighborOsarnandsaleof the woodwasnot a businesgursuitbecausét wasof a Osingular
nature,@atherthan continuousor regular,whenhe hadneverengagedn thattype of business
activity excepton that one occasion. On the other hand,the samecourt held that a manOs
operationof a seasonalfireworks stand satisfied the continuity requirementof Obusiness
pursuits,@venthoughit wasnot a permanenventure becausét wasnot anisolatedtransaction.
Michigan Millers Mut. Ins. Co.v. Awad No. 2668422006 WL 1084351 at*3 (Mich. Ct. App.
Apr. 25, 2006).



Mr. SparksandMr. Cook contendthattheirinvolvementin T & A Oil waslimited to a
single Opassiveidvestmentin 1985,whenthey executedhe partnershipagreementsand one
trip to the oil well for agroundbreakingarty. Mr. Sparksalsominimizeshis involvementin the
financialaffairsof T & A Qil, characterizindiimselfasa Opapeshuffler.OThus,theyclaim that
they were not customarilyOengaged® a businesswith regardto T & A Oil. For purposeof
this issue,we find that their interpretationof whatit meansto be engagedn a businesss too
narrow.

In Hallman, 159 S.W.3dat 644,aninsuredsimilarly arguedto the TexasSupremeCourt
thatshewasnot customarilyengagedn mineralleasingbecauseshehadenterednto only one
leaseagreemenbvertenyearsprior to thesuit. The Courtrejectecherargumentandwe find its
reasoning persuasive:

By narrowlylimiting its focusto HallmanOanitial executionof the
lease the court of appealanisconstruedhe natureof commercial
leasingactivity. The pleadingsestablishthat the mining activity
conductedon HallmanOgropertypursuantto the leasebeganin
1995, wasongoingat the time the plaintiffs initiated their suit in
1996, and remainedongoingat the time the plaintiffs filed their
sixth amendedpetitionin 2001. Although Hallmanexecutedonly
onelease until thatleaseexpires sheis perpetuallyengagedn the
continuousact of leasingher propertyto the mining company.
Thus,thelimestonemining leasemeetsthe continuity requirement
of the business pursuits exclusion.

Hallman, 159S.W.3dat 644. In this case gventhoughMr. SparksandMr. Cookmadeonly one
investmentnto the partnershipthey were continuouslyinvolved with T & A Oil thereafteras
partnersandownersof the businessandits operatingoil well. 1t wasnot necessaryor themto

be physicallyoperatingthe oil well in orderto beengagedn thebusines®f T & A Oil. Wefind

thatMr. SparksandMr. Cook havebeencustomarilyandcontinuouslyengagedn the business
since their initial investment in 1985.

In Vallas, 624 So.2dat 571-72,insuredssimilarly characterizedheir investmentin a
partnershipas a Opassiveldvestmentbut the SupremeCourt of Alabamafocusedon the fact
thatthey hadbeenpartnersin the businesgor fifteen years,which was Oacontinued extended,
or prolongedundertakingfor gain or profit.0 Seealso Drasin, 152 Cal.App.3dat 870
(consideringthe length of time the insuredwasengagedn a partnership).In Beckerv. State
Farm Fire & Cas.Co., 664 F.Supp.460,463 (N.D.Cal. 1987),insuredsreferredto their one-
time investmentin a movie theaterasa Opassiveidvestmentbecausehey had hired someone
elseto managehetheater. The courtrejectedtheir claim thattheywereengagedn a Oone-time
dealCbecausehe businesstself wasan ongoingactivity. Id. Anothercourtfoundthatajoint_
venturerwho describedhimself as a Opassiveldvestorbecamean owner of the businessOs
property and was continuouslyexposedto liability as the owner, which demonstratedhe
Ocontinuity®f his businesgpursuit. Williams v. StateFarm Fire & Cas.Co., 180 Wis.2d 221,
229,509 N.W.2d 294,297 (Wis. Ct. App. 1993). We agreewith the reasoningof thesecourts
andfind thatMr. SparksandMr. Cookwerecontinuouslyandregularlyengagedn T & A Oil at



all timesrelevantto this proceedingfor purposesof the businesgursuitsexclusionsin their
insurancepolicies. They havebeenpartnersandownersof the businessince1985. This was
not anisolated,singulartransactioror a Oone-time@eal,but a continuousandongoingbusiness
pursuit.

V. CONCLUSION

We concludethat the insuredsin this casedid not have a reasonableexpectationof
coveragainderthesepoliciesfor accidentsarisingoutof T & A OilO®perationsand StateFarm
surelydid not intendto coversuchlosses. The EasternSectionof this Courthasnotedthatthe
existenceof businesgpursuitson insuredpremisess afactorthatwould naturallyandreasonably
influencean insurerOfudgment,and this is a risk that an insureris entitled to assessvhen
issuinga homeownerQmlicy. VermontMut. Ins. Co.v. Chiu, 21 S.W.3d232,237 (Tenn.Ct.
App. 2000). The purposeof a businesgpursuitsexclusionis to Odeleteoveragewhich is not
essentialto the purchasersof the policy and which would normally require specialized
underwritingandrating8 andthus keepspremiumratesat a reasonabldevel.O Grossmanv.
AmericanFamily Mut. Ins. Co., 461N.W.2d 489,495 (Minn. Ct. App. 1990)(quotingKrings v.
Safecdns. Co. of Americg 6 Kan.App.2d391,393,628P.2d1071,1074(Kan. Ct. App. 1981)).
Premiumsfor policieswould be inflated unreasonablyf the personaliability andhomeownerOs
insurancepool wererequiredto assumeisks attendanuponcommercialventuressuchasthis.
Seeaid.

In sum,we find that the rulesfollowed by the majority of statesin defining Obusiness
pursuitsCQead to the most reasonablédnterpretationof the exclusionand bestcarry out the
intentionof the parties. In addition,the ruleswe haveappliedtodayarein accordancevith the
only existing Tennesseeaselaw addressinghis issue. The businesspursuitsexclusion
contemplatesa continuousor regularactivity engagedn by the insuredfor the purposeof
earninga profit. The activity mustbe the statedoccupationor a customaryengagemensf the
insured. However,the pursuitneedonly be motivatedby profit, andit neednot betheinsuredOs
soleor primary meansof earningincome. Applying thoseprinciplesto this caseMr. Sparksand
Mr. CookO@mvolvementwith T & A Oil clearly constituteda businesgursuit. Therefore there
is no coverageundertheir homeowners@nd umbrellapolicies for lossesarising out of such
involvement,and StateFarmhasno duty to defendor indemnify the insuredsin the Arkansas
litigation.

For theaforementionedeasonsywe reversehe decisionof the circuit court. Costsof this
appealretaxedto theappelleesDarrell SparksandRandyCook, for which executionmayissue
if necessary.

8 The homeownerQsolicy applicationsin this caseprovided,in the last paragraphabovethe applicantOs
signaturethatthe Ocoveragesptions,andendorsementdescribedabovehavebeenexplainedto me,and| wantto
purchaseonly thosethat are markedas acceptedand for which a premiumis shown.OThe OadditionatoverageO
option for OBusiness PursuitsO is not marked.
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