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We grantedthis interlocutoryapped& to determinewhether the trial court propely ordeed the
defendants in this medical malpttése adion to produceinformation rgardingliability insurance
coveage. We holdthatthe trial coutt erred becaisethe liability insurancenformationsoudnt by
the plaintiff beas no connetion to any claim or defense in the suit; is neitheradmissiblenor
reasonablycalalatedto leadto the discovery of admissibleevidene; andis not soudt for the
prepaation of the equestingpartyOs cse fortrial. We acordingy revase ad remad.

Tenn. R. App. P. 9 Appeal by Permission; Judgment of the Circuit Court Reversed; and
Remanded
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OPINION

On October 18, 2005, James G. Thomas, Jr. (Mr. Thomas) filed amedical mal practice suit
for the wrongful death of his sster, Karen Thomas (Ms. Thomas). Among the various defendants
were appdlants CharlesV. Love, M.D. (Dr. Love) and Emergncy Covera@ Corporation, Inc.
(ECC). In the complaint,Mr. Thomas averred that Dr. Love, an emergencyroom physician at
CrockettHospital, mis-diagnosedVis. ThomasGmndition. He alsoassertd thatECC,with whom
the hospital contracted for the staffing of its physicians and other personnel, negligently failed to
supervise, train, and monitor Dr. Love and another physician. The complaint also charged ECC
with vicariousliability for its employees@edigence. Mr. Thomassoudnt a fifteen milli on dollar



($15,000,000)udgment. Dr. LoveandECC filed their answes, respectivey, on Februay 1 and
February 23, 2006.

Inthe courseof pre-trial discovery, Mr. Thomas submitted thefollowing interrogatory to both
Dr. Love and ECC:

Providethenameandaddessof al insuranceompanie®r otherentitieswhomight
be cdled uponto pay any damags, settlement or judgmentin this caseor who
contracted to provideanytype of liability insurancecoveage that maypplyto the
claimsassetedin this litigation andfor each suchinsurancecompany identify the
natureof theinsuranceoverae,theapplicabldimits for eachpolicy, andthesoure
of the fundsifom which danages will be paid if sug funds ag not beingprovided
by an insurance company.

He likewise submitted to each party the following request for production of documents:

Produceany insurancepoliciesand excessinsuraice policies providing or which
could provide coverage for you with respect to theincident forming the basis of this
suitandwhich couldberesponsibldor paymentin theeventajudgments enterel

against you.

Dr. LoveandECC objectedo therequestsOnAugust2,2006, Mr. Thomadiled amotion
to compeldiscovey, to which Dr. LoveandECCrespondedn oppositionon Septembe9, 2006.
Thetrial court condud¢ed a hearingon Novemberl 7, 2006, andgranted Mr. ThomasOmotion by
orderenteedNovember29,2006. Thecourtadoptedthereasoningsetforth in Greenev. Nashville
Otolaryngology Consultants, oneof its previousdedsions,andattachée a copyof it to the order.
Inthatcasethetrial cout ruledthatinformationregardingthedefendant€insuranceoveage was
discoveraleunderTenneseeRuleof Civil Procedure26 becauseat wasrelevantto thedisposition
of the case;thecourtrelieduponthelaw of othe jurisdictionsandcaselaw construingthe eatier
federal counterpart with substantially identical text.

Thetrial courtsubsequentlgnteedanordergrantingDr. LoveOand ECCOmotion for an
interlocutory appeal, and this Court entered an order granting their application for permission to
appe&on Jknuay 18, 2007.

Issue Presented and Stdard of Revigv
Dr. Love and EC present the followingsue, as slightlyestatd, for gppellate eview:
Whether,in civil litigation, informationconerningdefendants@ability insurance

(e.g, the exisienceof suchinsurance coverage, the limits of liability undersuc
coverage, the actualterms of the insurane policieswhich havebeen purdhasedby



the defendants) is discoverable by plaintiffs under the Tennessee Rules of Civil
Procedue.

Althoughthe partiesagreeupon theissue theydisageeaboutthe appiopriatestandad by
which this Court should review thedarcompellingthe discovey of this information. Dr. bve
and ECC contendthat the issuepresentsa questionof law that we review de novg with no
presumptdn of correctnesdor the trial coutOsletemination. Mr. Thomas,on the otherhand,
assets thatwe mustreview thetrial courtOsliscovey ruling undertheabuseof discretionstandad.

The case law of this State makes clear that Qhe course of pretrid discovery is, in large
measurgleft to thediscrdion of thetrial judge and. . . theexerdseof thisdiscretionis basedipon
thebroadparanetersof therulesandthefundamentahotionof fairness.Qv/ythoul kasv. Vanderbilt
Univ. Hosp, 693S.W.3d350,356(Tenn.Ct. App. 1985): Appellatecourtswill interfere with pre-
trial rulings recardingdiscoveryonly where the trial courtOslecision manifestsa clea abuseof
discretion.Bentorv. Snyder, 825S.W.2d409,416(Tenn.1992) A trial coutt abusedts discretion
whenit appliesan incorrect legal standad or appliestheright standardncomredly. Statev. Shirley,
6 S.W.3d 243, 250 (Tenn. 1999)

Dr. LoveandECC asserthatthetrial cout extendedRule26.02beyondits intendedsawpe
whenit orderal thediscovey of liability insurancenformation. In orderto discernwhetherthetrial
court applied an incorrect legal standard by extending the rule beyond its intended scope, we must
first interpre it. Theinterpraationof a Tennessed®ule of Civil Procedure is a questionof law.
Lacyv. Cox 152 S.W.3d 480, 483 (Tenn. 2004). We review such questions de novowith no
presumptiorof coredness.ld.; S.Constructorsjnc. v. LoudonBd.of Educ, 58 S.W.3d 706,710
(Tenn. 2001)

AlthoughnotstatutesTennesse®procedura rulesare Ofaws@f this statejn full forceand
effect, until suchtime as they are supersded by legslative ena¢ment or inconsistentrules
promulcatedby[theTennesseSupremeourt and adoptedbytheGeneal Assenbly.OTenn Dep®
of HumanSens.v.Vaughn595S.W.2d62,63(Tenn.1980) ThisCourtmustinterpre procedural
rulesaswe would statutes. SeeStempav. WalgreenCo., 70 SW.3d 39, 42 n.2 (Tenn. Ct. App.
2001). Wheninterpreing statutesthis Courtseekso ascetain the intendel scopeof the statute,
neitherextendingnorrestrictingthescopeantendel by thelegslature. Statev. Morrow, 75 S.W.3d
919,921(Tenn.2002) To deteminethelegislatures intent,we begn with the statutorytextand
focuson the naural andordinarymeaningof thelanguage within the contextof the entirestatute.

1M r. Thomas liberally cites to this case on appeal. In that case, the middle section of this Court held that the
Rules of Civil Procedure permitted the discovery of the identity of an opposing party& retained, non-testifying expert.
Vythoulkas, 693 S.W.2d at 360. Noting that discovery isdesigned to help clarify and define the issuesin the case, this
Court concluded that a non-testifying medical expert® identity would aid counsel in trial preparation because the
expert® identity, with nothing more, could link the opponent® case to a particular school of thought. Id. at 359.
Although the General Assembly amended the discovery rulesin 1987 to prohibit the discovery of thisinformation, see
Tenn. R. Civ. P. 26.02(4)(B), this case indeed provides a well-researched history of the development of discovery
procedure in Tennessee. Id. at 3536566.
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Calawayv. Schucler, 193 SW.3d 509, 513 (Tenn. 2005). Courtsmust construeastatutereasonably,
beaing in mindits objective theharm it seeksto avoid, andthepurposest seeksto promote.\Voss
v. Shelter Mt. Ins. Co, 958 S.W2d 342, 345 (Tenn. Ct. App. 1997).

Analysis

Tennessee Rule of Civil Procedure 26.02 (1) sets forth the scope of discovery, in
pertinent part, as follows:

Parties may obtain discovery regarding any matter, not privileged, which is
relevant to the subject matter invotvén the pending actigrwhether it relates to
the claim or dienseof the paty seekingdiscoveryor to the clan or defease of
anyother paty, including theexigence desciption, nature, custodyondition,
and location of any books, documents, or other tangible things and the identity
and locéion of persons havingnowledg of any discoverale matter.It is not
ground for objection that the inforation sought vilibe inadmissible at the @
if the information sought appears reasonably calculated to lead to the discovery
of admissible evideec

Tenn. R. Civ. P. 26.02(1) (emphasis at)deAlthoudh the scop@f discovey is broad, it is not
unlimited. Steinkerbner v. Prowdent Life &Acc Ins. Co, No. 01A01-9901=H-00039, 1999
WL 734545, *2 (Tenn. Ct. App. Sept. 22, 199%) perm. app. filed(citing Miller v. Doctor's
General Hosp., 76 F.R.D. 136, 139 (W.D. Okla1977)). Rule 26.02(1) permitted Mr. Thomas to
pursue the discovery of any non-privileged information relevant to the subject matter of his
lawsuit aginst the defedants. The morcusel issue preseed, then, is whetih¢he
information souft by Mr. Thomas is propér within the scope of th®subjeamatterO othe
pendinglaw suit. A considation of the followinghreepoints leads us to conclude thiae
requested information falls outside the purview of Tennessee Rule of Civil Procedure 26.02(1):
the plain meaning of Gubject matter;Othe context of the term@ use in the rule; and the context in
which the legslature first @actel Rule 26.

O8ubject MatterO
OSubject mattg as dned byWebsterOs Dictionyameans atter preented for
consider#on in disussion, thought, astudyO Webstes®linth New Collegte Dictionay
1174 (1986). Black@ Law Dictionary provides the same definition, dbeit with some
modification for lgal usag:

[t]he issue preserddor amnsideration; the thinop which a ight orduty has bee
asseted; the thing in dispute.

BlackOs aw Didionary 1466 (8th ed. 2004). sAwe interpet the tem in the context of the rule,
the plain meaningf Osubjganatter involved in the pendiraptionO daenot exend to matters
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havingno beaing on theprepaation of the ase or trial. In this case, the rntar presented for
the trial court@ consideration was the potential negligence of Dr. Love and ECC and their
possible liabiliy for the dath of Mr. ThomaOs sister. We peiwe the substaeg or subjet
matter, of gparticula case to be distinct from mattenf eonomic strateg havingno connetion
to that substance. Indeed, inerethe information sougt beas no connet@on to anyclaim or
defense in the suit; is neither admissible nosmrablycalalated to lead to the digeeryof
admissible evidence; and is not sought for the preparation of the requesting party@® case for trial,
that information fiis outsde the sope of discovey as deihed byRule 26.02(1).

Context

Although Gubject matter@ a broad, gneal term, the entextin which it is emplogd
limits its reah to information that assists in the pregiaan of the ase or trial. By context, we
mean two portions of the rule, both of which express its breadth of scope but smultaneously
limit it in a determinative ay. The filst sentencelaifies throudy example what Osubjec
matterGncludes, extending it to informationlegant toany claim or déensein the action, not
just to tie clam or defase of the pdy seekingdiscovery SeeTenn. R. Civ. P. 26.02(1).
Equallynotable is the sead senterne, which stablishes the conoton betwea evidentiay
standardsrad the scopef discovey: Ot is not grounddr objedion that the information soi
will be inadmissible at the trial if the information sought gppears reasonably calculated to lead to
the discovey of admissible evidercOld. This sentence serves two functions. Frst, it
emphasi zes that the scope of discovery is not coextensive with the standards for the admissibility
of evidence; inded, it is far broder. Seond, it stronglysugyests that @roper ground for
objection is that the information sought is neither admissible at trial nor reasonably calculated to
lead to the discovg of admissible eviderc

Mr. Thomas contends, however, that Gubject matterOis broad enough to encompass
inadmissible evidenceot regonablycalailated to lead to the digeeryof admissible eviderc
The information he seeks through discovery falls within this category, as he neither assertsit is
admissiblé nor does hargue the insunace inbrmation could led to the discovergf
admissible evidenceHe ejeds the notion that the second sawt ofthe rule dénes the outer
boundarie of rdevane fordiscovery Relyng upon ase lav from the Supmme Court of Utah,
he asserts that evidentiary significance is only one of two bases of relevance established by Rule

ZOA person's liability in our law still remains the same whether or not he has liability insurance.O Barranco
v. Jackson, 690 S.\W.2d 221, 227 (Tenn. 1985) (citation omitted), overruled on other grounds by Broadwell v. Holmes,
871 S.W.2d 471 (Tenn. 1994) .

3Rule 411 of the Tennessee Rules of Evidence provides that evidence pertaining to liability insurance is not
admissible to show wrongful conduct or negligence. See Tenn. R. Evid. 411. Such evidence may be admissible if
offered for other purposes such as establishing agency, ownership, or control, among other things. Tenn. R. Evid. 411.
Mr. Thomas does not contend this information would be admissible at trial.
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26.02(1). Heargues that, consistent with the ruleaainstruction set ftin in Rule T, the Osubjéc
matterf the &tion also includes wheverwill facilitate its just and speedgsolution,
including anything tendingo promote settlement.

We need not determine whether the second sentence of the rule expresses the outer limits
of the scope of discovery. Rather than address the parameters of what is sufficientto show
relevance under Rule 26, we need only address the lower threshold of what is necessary. In this
case Mr. Thomas fas to make thenecassaryshowingunder Rule 26.02( be@use hdas
articulated no connection between the liability insurance information and the preparation of his
case for trial.

OPre-RulesO Case Law

In the absece ofbinding @se lav® and instructiveddenl opinions on this pat, we look
to the Tennssee ase lav in exigenceat the time the laglature eneted the Ennesse Rules of
Civil Procedure to resolve this dispute. Although Mr. Thomas and the trial court find value in
the faderd case interpréing Federal Rule 26 befa its 1970 amendment, viiave adifferent
perspective. Hrst, some years after the adoption of the Tennessee Rules of Civil Procedurein
1970, the Tennessee Supreme Court entered an order that, in pertinent part, adopted changes to
Rule 26 so it would conform substantiaityits Fedeal Rules countgrart followingthe 1970
revisions. SeeTenn. R. Civ. P. 26, advisooppmmission comment to 1979 amendment (ORules
26 through 37, inclusive, relating to depositions and discovery, have been amended [in 1979] to
conform substantially but not identically to Rules 26 through 37 . . . of the Federal Rules of Civil
Procedue. . .. Subdivisions (3) and (4) Rtile 26.02 provide dated rules in the hetofore
uncharted areas of discovery of work product and expert testimony.Q. The 1970 amendment to
the Federa Rules of Civil Procedure yielded an important addition to Rule 26 that did notappea
in the 1979 amendment to the Tennessee counterpart:

(2) Insurane Ageanents. A partynayobtain discoveryf the eistence
and contats of anyinsuranceageanent under \wich anyperson arrying on a
insurancebusiness malge liable to satisfpart or # of a judgment which maye
enteed in the ation or to indemnifyor ramburse for pgments made to satisfy
the judgnent. hformation conerningthe insurane ageanent is not byeason of

4Rulel providesthat (Jt]hese rulesshall be construed to securethejust, speedy, and inexpensive determination
of every action.O Tenn. R. Civ. P. 1.

5M r. Thomas correctly asserts that there are no Tennessee appellate decisions addressing this issue, with the
sole exception of an opinion filed, but later withdrawn, by this Court. Approximately one week prior to the filing of
this Court® opinion in Baker v. American Paper and Twine Co., the trial court entered an order incorporating a
settlement agreement reached by the parties. Upon learning of these events after filing the opinion, we then withdrew
itand dismissed theappeal. Bakerv. Am. Paper and Twine Co.,No. M 2000-01633-COA-RM-CV, 2000 WL 33681420
(Tenn. Ct. App. Aug. 16, 2000).
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disclosure dmissibk in evidene at trid For puposes of this pageaph, @
application for insurance shall not be treated as part of an insurance agreement.

48 F.R.D. 487, 493D94 (1970nd, althoup Federd Rule of Civil Procedue 26 now mandas
the disclosure o$uch inform#on, seeFed. R. Civ. P. 26(a)(1)(D), Tennessee Rule of Civil
Procedue 26.02 renains unchared reardingthis issie. Second, thadvisory Commitee notes
to the 1970 fedal anendment comfms that the amendment s/aot a clafication of the sope
of rdevane, but instead ahang in the law.SeeFed. R. Civ. P 26, advisorycommittee notes
to 1970 amendment[{Qhe provision makes ndang in exising law on discovey of
indemnityageaments other than insuree greanents bypersons arrying on a insurance
business.Q; Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 352 n.16 (1978) (noting dso in
the main texthat the 1970 anmelment was iguired to bringsuch inform#on within the scope
of discovey becaise it ordinarilycould O[notbe consideed, and would not lead to information
that could be @nsidered, by cout or juryin decidinganyissuesO). This afzaterization
indicates that, prior to the 1970 amendment of the rule, a defendant@® liability insurance coverage
was not rievant to the subjéenatter of the peding ation. Third, andihally, the paties
acknowledge that federal courts were split on the scope of the pre-1970 Federal Rule of Civil
Procedue 26. h short, weihd this bodyof case law lss than instructive in this matter.

The Teinesseeasdaw in exisenceat the time of theuleOs ewément sugests that the
legslature neveintended Rule 26 to extend loey matters soun to assist counsel in tng the
case Rule 26.02 Ocodifigorior cout decisions permitting theiscoveryof anyrelevant matter
that is not privilegd.O Vythoulkas v. &nderbilt Univ. Hosp.693 S.W.2d 350, 355 (Tenn. Ct.
App. 1985). As noted bylr. Thomas, thesdecisions interptang the deosition satuté that
precded thel970 enaitent of the Tenrssee Rules of Civil Procedufi@vor a liberad
construction of its scopeSee Hurrison v. Greenglle ReadyMix, Inc, 417 S.W2d 48, 52
(Tenn. 1967); State ex re Pack v W. Tenn. Distrib. ©., 430 S.W2d 355, 357 (Tenn. Ct. App.
1968); Se. Fleet Leasing, Inc. v. Gentry, 416 S.W2d 773, 777 (Tenn. Ct. App. 1966).
Nonethelss, the information sotagjin the cited cees wasealevant to the prepation of the

6The Deposition Law of 1959 virtually mirrored thediscovery provisionsthenin effect under the Federal Rules
of Civil Procedure. Vythoulkas, 693 S.W.2d at 354. In particular, the deposition statute defined the scope of
examination in the same manner as the first section of Rule 26.02(1).

[T]he deponent may be examined regarding any matter, not privileged, which is relevant to the
subject matter involved in the pending action, whether relating to the claim or defense of the
examining party or to the claim or defense of any other party . . . .

Deposition Law of 1959, 1959 Tenn. Pub. Acts 234, 235; Harrison v. Greeneville Ready-Mix, Inc., 417 S.W.2d 48, 50
(Tenn. 1967)(setting forth the provisions of Tennessee Code Annotated Section 24-1204, the codification of the
Deposition Law of 1959). In 1970, the General Assembly adopted the Tennessee Rules of Civil Procedure by joint
resolution. 1970 Tenn. Pub. Acts 973, 973b74.
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respective cases for trial.” See, ay., Greaneville Rady-Mx, Inc., 417 S.W2d at 49 (discowy of
employer@ payroll and other corporate records in action under Fair Labor Standards Act); Se.
Fleet Leasing, In¢416 S.W2d at 774D75 (discomeof the plaintiff® statement taken by
insurancecompanyimmediatelyafter subject acident). Indeed, thdunction of discovey as
conveyed bythese ases tdirther Iajitimizes the distinction drawn here

The ourts in modern times aencouagng theuse of discouwsg and deposition
becaise it opertes with desirabl@exibility under thediscretionay control of the
trial judge and this is the lagal method of peventingsurprise ad permitting
both the court and counsel to have an intelligent grasp of the issues to be djsited
and knowledge of the fecunderlying them

Greeneville Rady-Mx, Inc., 417 S.W2d at 52 (mphasis added)The spirit and purpos# the
act was:

to promote the ascertainment of truth by aiding aparty in preparing for trial, to
prevent surprise and insuis fa as possible aial on the merits, ther than upon
fortuitous and unforeseen developments a the trial.

Se. FleeLeasing, Inc.416 S.W2d at 776.

More recent casdaw illustrates that this spirit and purpose hesf@aned the samender
the Tennesee Rules of Civil Procedur@he intende function of pe-trid discoveryis to Obring
out the facts prior to trial, thereby diminating surprise and enabling the parties to decide what is
at issue.OMright v. United Serv. éto. AssQr789 S.W2d 911, 915 (Tenn. Ct. App. 1996€i}ing
Ingram v. illips, 684 SW.2d 954, 958 (Tenn. Ct. App. 1984); Strickland v. Strickland618
S.W.2d 496, 501 (Tenn. Ct. App. 1981)n most cases, insuree liability coveage has nothing
to do with bringingout the fats for trial, devioping axd claifying theissues, or prenting
surprise. Mr. Thomas identifies no such connection between the insurance coverage and this
casein fact, herelies insted upon its relevarmgto the likelihood of settlement andrefovering
on ajudgment.

Informed by the plain meaning of Gubject matter of the pending actionOand the spirit
and purpose of the rule as originaly enacted, we do not view the liability insurance coverage in
this case ss.comingwithin its scope beausethe information baa no réation to the issues before
the trial cout. When the partgeekingdiscoveryhas faed to state aannection betwen the
liability insurance information and the preparation of its case for trial, and when none is

7I n the medical malpractice case of Crowe v. Provost, this Court held it was error for the trial court to order
production of the doctor® professional liability insurance policy because, inter alia, it was not relevant to the issuesin
thelaw suit. Crowe v. Provost, 347 S.W.2d 645, 653 (Tenn. Ct. App. 1963). Thetrial court&order constituted harmless
error because thejury was never informed of the policy& existence. Id. Although decided before the enactment of Rule
26, this case further supports our conclusion.



otherwise pparat, that information falls outside the scagfediscovey. Forthe forgoing
reasons, we reersethe trial coutOs ordeaind renand the aase forfurtherproceedings. Costs of
this appeal are taxed to James G. Thomas, Jr., for which execution shall issue if necessary.

DAVID R. FARMER JUDGE



