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OPINION

Background

Towe Iron Works, Inc., (plaintiff) broughtthis action on July 27, 2004, agang
Dondd Towe, Sr., Shirley Towe, Richard Towe, Sr., Jewel Towe, and Carolyn McMurray,
persond representative of the Estate of Willayne Towe. The Complaint alleged tha Lawrence
Towe, Sr., owned propety a 2511 Myndese Avenueand 2435Western Avenuein Knoxville,
and had leased the propety to plaintiff on December 31, 1996. The Commercia Lease was
attached as an Exhibit to the Complaint, with theinitial term of thelease bangfive years, ending
December 31, 2001. The Complaint averred the Lease was renewed by exercise of theoptonin
Section 3, for another five years, ending on December 31, 2006.

The Complaint further stated the lease provided for monthly payments of
$3,00000 to Lawrence Towe, Sr., but he requested an additiond $2,00000 pe month in
advance rent, such tha the total monthly payments were $5,00000. Further, tha Section 19 of
the Lease gave plaintiff the option to purchase the property for $45000000, so longasthe Lease
had not been previoudy terminated, and so longas plaintiff had complied with al the terms and
conditionsof theLease.

Plaintiff averred tha on December 31, 1996, Lawrence Towe, Sr., conveyed a
7.128% interest in the subject propety to each of his five children, subject to the terms of the
lease, and tha Lawrence Towe, Sr., died on September 19, 2001. Pursuant to the terms of his
Will, the remaining 64.36% interest was conveyed in equd shares to his three living sons (His
son Lawrence, Jr., predeceased him, leaving hiswife, Willayne Towe, as his only hear - Willayne
Towe isnow also deceased.)

Plaintiff asserted tha it exercised the option to purchase the propaty on July 26
and 27, 2004,by hand ddivery of notice to all of the hars/successors, and a that time, the lease
had not been terminaed, and plaintiff had complied with al obligaionsas required by thelease.

The Commercia Lease provides tha plaintiff will pay rent of $3,00000 pe
month, and shdl pay the propety taxes, utilities, inurances, etc. Section 19 provides tha
plaintiff can purchase the propaty onor after Januay 1, 1997, for $45000000 (vn the condition
tha this Lease shdl not have been terminaed previoudy and tha Lessee has observed and
complied with all terms and conditions of this Lease required of Lessee, up to the time of the
exercise of this option and the payment of the purchase price, in themanne provided.O

The Complaint was amended on July 27, 2004 adding Steven Albright as a
defendant, as co-persond representative of the estate of Willayne Towe.

Defendants Dondd Towe, Sr., and wife Shirley Towe, and Richard Towe, Sr.,
and wife Jewel Towe, ansvered with Counter-Complaint and Third-Party Complaint. They
denied any knowledge of advance rent payments made to Lawrence Towe, Sr., denied tha



plaintiff had complied with its obligaionsunde the Lease, and denied tha plaintiff could have
propealy exercised the option to purchase. Defendants raised the affirmative defenses of failure
to state a clam, undean handsand breach of thelease.

In thar Counter-Complaint, defendants soughta declaration that the lease option
was void due to plaintiff@ failure to comply with the terms of the lease. Defendants further
soughta declaration, inter aia, that the lease was in breach and tha the option to purchase was
void dueto tha fact.

The persond representative of the Estate of Willayne Towe answered, denying
any knowledgeof additiond lease payments madeto Lawrence Towe, Sr., and tha the lease had
been breached by the lessee. They further sought a declaration that the lease was void and
soughtpayment of rent due

TheTria Court ultimately denied competing Motionsfor Summary Judgmnent and
the case proceeded to trial. Following a protracted evidentiary hearing, the Court rendeed a
bench opinion and foundthat the lease containing the option to purchase was part of an estate
planning package for Lawrence Towe, Sr., prepared by an attorney with specia expertise in the
area. The Court said that Lawrence Towe, Sr., executed a quitclaim deed giving a percentage
interest in the property to each of his children, subject to thelease, as part of his estate planning,
and tha Lawrence Towe, Sr., and his children were to place the lease and quitclaimed propety
into a family limited partnership, aong with the assets of Lawrence Towe, Sr., and tha each
sibling was to contribute $40000 per month to the partnership during Mr. Towe® life. The
Court foundtha Mr. Towe was to receive $5,00000 per month in income from the partnership,
which congsted of $3,00000 per month lease payments from the lease, and $2,00000 pe month
from the siblingDpayments. The Court foundthat the lease and the quitclaim were executed,
but Mr. Towe then log interest in carrying out the rest of the estate plan. The Court hdd that
none of the siblings pad any payments to the partnership, but Towe Iron pad $3,00000 per
month in rent to the lease, plus anothe $2,000.00 pe month to Mr. Towe Qo keep him
appeased.O

The Court foundtha Towe Iron was origindly started by Lawrence Towe, Sr.,
and his son Richard, and tha the othe siblingseventudly became employed there as well, and
tha as time passed, Lawrence, Jr., Richard, and Frances al retired, and ther stock was
repurchased by the company. The Court foundthat after 1993 David and Dondd were the sole
shareholders, and Dondd sold his stock back to the company after this action began.

The Court foundthat in 1988, Lawvrence Towe, Sr.3 wife passed away, and he
remarried later tha year, and tha in 1996, the children became concerned tha his wife was
taking his assets, and consdered a congservatorship, but a dodor found him to be competent.
Further, tha Mr. Towe and his second wife began having marital problems, and Mr. Towe
expressed concern to his son, David, about his wife taking funds The Court found tha
Lawrence Towe, Sr., had David® name added to his $10000000 bank account The Court
foundtha when Mr. Towe and his wife recondled, David removed the money from the account
and had it putin an account solely in David® name, and would not return control of the money
to his father despite his father@ request.



Shortly thereafter, the Court said Lawrence Towe, Sr., employed an attorney to
hdp him regan his funds and eventudly thefunds of about$10000000 were turned over to the
attorney pursuant to a written designaion of agent agreement prepared by Towe Iron® counsel.
The Court foundtha David became trustee of a trust set up for Lawrence Towe, Sr.3 bendfit,
which was also to preserve his assets for his children. The Court foundtha the attorney, Matt
Frere, was David@ agent with the authority and responsbility to receive the money in the bank,
plus the rent checks from Towe Iron, for the use and benefit of Mr. Towe, and tha Frere aso
represented Mr. Towe in the execution of the quitclaim deed and lease, no onehad an issue with
the execution of the quitclaim deed, but defendants had attacked the execution of the lease,
which took place at basically the same time.

The Court foundtha Lawrence Towe, Sr., had indgpendent legad counsl who
represented him in the execution of the lease, and who reviewed the lease and discussed the
terms with him. The Court foundtha Mr. Towe executed the lease and the quitclaim deed at the
same time, along with his second wife and his attorney, in the privacy of his own home. The
Court discountd any testimony from the defendants suggesting tha Mr. Towe did not know
wha hewas signing at thetime, and tha Mr. Towe was competent.

Regarding undueinfluence, the Court foundtha while David communicated with
his father regarding the lease, tha they also communicated through ther attorneys, and tha
David was not in a postion to isolate his father from his wife or his other children. The court
condudel tha any presumption of undueinfluence had been overcome by clear and convindng
evidence.

Regading the issue of whether the option could not be exercised because Towe
Iron had breached the lease, the Court found tha Towe Iron stoppel making rental payments
when Mr. Towe, Sr., died on September 19, 2001, but that Towe Iron took the postion that of
the $5,00000 pe month payments it had been making, $2,000.00 congituted advance rent. The
Court foundtha no onehad ever told the decedent or his counsl tha any part of the $5,00000
was for advance rent. Rather, David Towe simply caused the payments to be made to appease
his father and keep him frombengupset. TheCourt said tha during negotiationsbeween Towe
Iron® counsl and Mr. Frere, it was represented to Lawrence Towe, Sr., that he would receive
$5,00000 per month, and tha the Mesignaion of AgentOdoaument reflected this.

The Court further found tha nether David nor anyone else ever informed
Lawrence Towe, Sr., tha the $5,00000 pe month induded $2,00000 of advance rent, or tha he
would have to repay or credit Towe Iron for said advance rent. The Court foundthat none of
Towe Iron@ records reflected prepad rent amouns, and tha David testified that Towe Iron had
no knowledgethat it could possibly offset the extrarent until receiving advice from counsl after
Mr. Towe® desth.

The Court found the evidence established tha Towe Iron was in breach of the
lease uponthefailure to pay rent after September 2001,and tha the evidence established tha the
siblingsinquired about the rent payments, but took no action to terminate the lease before the
optionwas exercised. The Court then conduded, in reliance on Chapman Drug Co. v. Chapman,
341S.W.2d 392 (Tenn. 1960) tha Towe Iron did notforfeit the option, but could cure its breach



by paying all of the siblingsthe $3,00000 pe month rent duefrom Octobea 2001to July 2004,
along with prgudgment interest. The Court further foundtha Towe Iron was aso liable to the
siblingsfor the option purchase price of $45000000, with monthly payments beginning as of
July 2004,aongwith pre- and pog-judgnent interest thereon.

The Court entered a Find Judgmnent on March 24, 2006, incorporating its bench
Opinion by reference.

An apped was peafected, andthese issues are before the Coutt:

1. Whethe the Trial Court erred in finding that plaintiff could exercise the
optionin July 2004,when the lease expired on December 31,2001?

2. Whether the Trial Court erred in failing to find tha the lease had been
terminaed for cause prior to exercise of theopton?

3. Whether the Trial Court erred in relying uponthe case of Chapman Drug
Co. v. Chapman to relieve plaintiff of itsforfeiture?

4, Whethe the Trial Court erred in the use of its equity powers to relieve
plaintiff of theduty to abide by theterms of the lease?

5. Whether the Tria Court ered in finding tha plaintiff rebutted the
presumption that thelease was procured by undueinfluence?

6. Whether the Trial Court erred in not pemitting plaintiff to receive credit
or set off the overpayment made by plaintiff?

Discussion

We hold tha the evidence does not prepondeate agang the Tria Court's finding
of fact, tha the lease had been breached by the lessee, and conaur with this finding by the
Chancellor. However, condudons of law are reviewed de novo with no presumption of
correctness. Tenn.R. App.P. 13(d).

The deerminaive issue on appeal is whether the plaintiff propely exercised an
option to purchase the propety contained in the origind lease. Defendants arguethat the lease
expired on December 31, 2001, and could not have been automatically renewed according to its
terms because plaintiff wasin breach for failure to pay rent, asfoundby the Trial Court. Section
3 of the lease provides that its term would expire on December 31, 2001, and that the lessee
could automatically renew for three successive five year terms Of the Lessee is not then in
defaultQ Section 27 of thelease is entitled GAttachment, Bankrupt, DefaultOand states that the
lessor or his successors may terminae the lease and enter uponthe premises and repossess them
without notice, if the lessee isin arrears for the payment of rent for a period of thirty days, as
well asfor other specified bases tha conditute default.



The lease unambiguousy provides tha it cannot be automaticaly renewed if the
lessee is in default, and the nonpgment of rent is a stated basis for default. The Trial Court
clearly hdd tha Towe Iron Gbecame in breach of thelease uponthefailure to pay rent aroundthe
decedent@ desth on September 9, 2001Q but alowed the plaintiff to cure the breach unde the
authonty of Chapman Drug Co. case, by paying therent for theremainde of thelease term, as
well astherent for the ensuing years before plaintiff(3 attempt to exercise the option contained in
theorigind lease.

The Chapman case is not authority for theaction taken by the Trial Court.

In Chapman, the lessor leased commercial propeaty to the lessee for a term of
fifteen years, and the lease provided tha the lessee was to pay rent, taxes, insurance, etc. Id.
Thelease also contained requirements tha the premises be kept maintained and repared, and not
beleft vacant. Thelease further provided the lessee an option to purchase the propety, so long
as notice was given more than 90 days but less than one year from the dae the lease would
terminae, and Qorovided all terms and conditions of the lease are fulfilled by the lessee without
defaultQ The Court foundtha for 14 years the relationghip of the paties was pleasant, and no
complaints were made by the lessor. Thelessee then sent timely and prope notice tha it wished
to exercise the option to purchase, but the lessor notified the lessee tha there had been breaches
of the terms of the lease, in tha the building was not kept in good repar and had been left
vacant.

The Supreme Court hed tha the lessor® attempt to void the lease was not prope,
and noted that the lessor's complaints were based on waste, and stated, Of onepurchased thereal
propety onwhich they have committed waste, what right would the owner of the propety at the
time the waste is committed have to suethe lessee of tha propety when the lessee has pad the
agreed purchase price for the propety, which was agreed to in the option prior to the
commission of the waste?0 Id. at 396. The Chapman case essentidly hdd tha failure to
perform the conditionsof the lease was merely for the bendit of the property, and notthe lessor.
The Chapman case is an example of the cases falling in the narrow exception to the genera rule
where equitable relief will be granted. The overwhdming weight of authority follows the
gened ruletha an option to purchase under theterms of a lease may not be exercised where the
lessee has breached or defaulted unde the lease agreement. For a collection of cases on the
issug see 10 ALR 2d, 884 ANNO - Tenant's Optionto Purchase and 53 ALR 3d,435- Lessee's
Breach of or Default Unde Lease Agreement as Affecting his Rights in Respect of Option to
Purchase Unde the Lease.

In this case, the Court foundtha Towe Iron was in default for failure to pay rent
as of Octoba 2001 The Court also foundthe siblingsinquired about the payment of rent, but
did not take any action. What the Court@ findingsand condusons do not address, however, is
thefact tha thelease, by its express terms, could not berenewed if it was in default. While the
Tria Court foundthe lease to be in default in Septembe/Octobe 2001, it hdd tha the lease
could be renewed, but the lease expresdy states tha it expired on Decembe 31, 2001, years
before the plaintiff soughtto exercise this option. While thelease could not berenewed pursuant
to its terms dueto plaintiff@ default for nonpayment of rent, thelease further provided that if the



plaintiff holds over upon expiration of the term of the lease, Guch holding over shdl not be
deemed to opeate as a renewal or extengon of this lease, but shdl only create a tenancy from
month to month which may be terminaed at will a any time by the Lessor.O Since the
expiration of thelease on December 31,2001, plaintiff had a month to month tenancy.1 Thereis
no question tha a lease mugd be condrued to give effect to the intention of the parties, as
reflected in the language of the lease. McNeil Real Estate Mgmt., Inc., v. Seiler, 1995 WL
420008(Tenn. Ct. App. July 17, 1995. When the languae in the lease is not ambiguous it
Onus be construed according to the natural and ordinary meaning of itsterms.O Id.  Moreover,
it has been hdd that through a lease agreement, the parties can Qontract out ofOan adverse
common law rule/requirement. See Cain Partnership Ltd. v. Pioneer Inv. Services Co., 914
S.W.2d 452 (Tenn. 199Q; White v. Jenkins, 2002 WL 31106423*2 (Tenn. Ct. App. Sept. 23,
2002)

The Trial Count@ reliance on Chapman was misplaced for yet another reason. In
Chapman, the Court said tha the breach should have been broughtto the attention of the lessee
before the option was exercised. In this case, the Court foundthat the sblings had inquired
aboutthe rent due before the option was exercised, which was admitted. Thus the breach was
brought to the lessee@® attention before the option was exercised, and moreover, the breach
alleged in Chapman led the Court to question what harm this would be to the lessor when the
lessee was purchasing the propaty at a price agreed upon as fair before the waste was
committed. /d. at 396 Here, the breach was for nonpgment of rent, which is clearly not an
equitable matter, and has been recognized as depriving the landlord of a Gignificant induement
to the making of the leaseOjustifying forfeiture of the lease. White v. Jenkins, 2002 WL
31106423*2 (Tenn. Ct. App. Sept. 23,2002)

More importantly, the option in Chapman was timely exercised before the lease
expired or was terminated. In this case, thelease had expired years before the plaintiff soughtto
exercise its option. Having foundthat plaintiff failed to pay rent, thus a breach and the lease
defaulted, the Trial Court erred in then finding that the option could be exercised unde theterms
of theorigind lease. Moreover, theTrial Court could not fault the defendants for failing to make
an affirmative act to terminate thelease, when thelease does not require such.2 In sum, since the
lease had expired, and plaintiff was a holdove month-to-month tenant, plaintiff could not
exercise an option to purchase the propety as that provison in the lease was no longe valid..
See Boiler Supply Co., Inc., v. Lunn Real Estate Investments, Inc., 1998 WL 684599(Tenn. Ct.
App.Jduly 1, 1998)

_Asthis Court quoted in Clark v. Cochran, 1995WL 507794(Tenn. Ct. App. Aug.
29,1995) CEquity@ didike for forfeiture is onething, but rewriting the partiesCcontract is quite
another.O In this case, the Tria Court essentially rewrote the patiesOlease to provide for

1 For this reason, defendantsOpostions were not incongstent when they sought to claim
tha thelease had expired, buttha rent was still due.
2 David Towe could be faulted for failing to act to recover continuing rental payments on

behdf of his father@ estate, since it had not been closed at the time of trial, and since he had a
fidudary obligdion to act in the estate@@ behdf as executor. If any equitable/lundean hands
problems exist in this case, they could beattributed to David Towe.



automatic renewa of the lease term despite the fact tha the lease was in default. This was not
wha thelease stated, and it is an often-cited prindple in this jurisdiction that Qi]n the absence of
mistake or fraud, the courts will not create or rewrite a contract smply because its terms are
harsh or because one of the parties was unwise in agreeing to them.O Dobbs v. Guenther, 846
SW.2d 270 276 (Tenn. Ct. App. 1992) The Tria Court was in error in alowing plaintiff to
circumvent the plain language of thelease.3

Having foundthe Tria Court's Judgnent to bein error, the question of set off is
largdy moot The question of whether these payments were propely characterized/treated by
theTria Court isrelevant, however, to the ultimate question of the $2,00000 monthly payments.

Plaintiff argues tha it had no duty to pay the additiond $2,00000 per month to
Lawrence Towe, Sr., and yet seems to arguetha such payments were notagift. TheTria Court
agreed tha Towe Iron had no duty to make these payments, and found tha they were not
CGadvance rentOas claimed by Towe Iron, and tha Towe Iron was dueno credit for these monies.
The Tria Court's specific finding was tha (t]he evidence overwhdmingly confirms that [Towe
Iron] pad the full amountof five thousand dollars pe month ingead of three thousand dollars
per month to keep the decedent appeased, and withoutany expectation of repayment or credit for
any advance rent.O The Court foundtha David Towe (or anyoneelse) did not inform decedent
that the $2,00000 pe month would have to be repad or credited, that Towe Iron@ records did
not reflect these amounts as prepad rent, and that David Towe testified that Towe Iron Chad no
knowledge tha it could offset [these payments] untl receiving such advice from counsl after
the decedent® death.O

The evidence suppots the finding tha these payments were a gift to Lawrence
Towe, Sr. However, if the extra payments were not a gift, plaintiff would till not be entitled to
set them off agang its debt to the defendants. Plaintiff conaedes tha the right of set off Gexists
where adefendant seeks aredudion in debt claimed owing fromit to the Plaintiff based uponthe
Plaintiff@ owing of a debt to the Defendant which does not arise out of the same transaction
uponwhich the Plaintiff filed its claimQ citing Howard v. Abernathy, 751 S.W.2d 432 (Tenn. Ct.
App.1988)

In this case, any debt owed to Towe Iron would be by Lawrence Towe, Sr.G3
estate, and not by the defendants, who were not parties to this lease or the transactionsat issue
As such, Towe Iron could have filed a claim agang the estate for these monies. Further, David
Towe, as executor of his fathe® estate and president of Towe Iron, did not condder this
(prepad rentOas a liability of his father@ estate. We hold the Tria Court did not err in finding
these payments were not rent, and thus did noterr in finding the lease to bein breach on Octobe
2001.

3 It should also be noted tha where questionsof contract interpretation arise, the wording
of the contract is to be condrued againg the drafter, which in this case is plaintiff. Hill v.
Tennessee Rural Health Imp. Ass'n, 882S.W.2d 801 (Tenn. Ct. App.1994)



We reverse the Trial Court® holding that the option to purchase could be
exercised, and judgnent will be entered againg the plaintiff for rent payments of $3,000.00 per
month duefrom Octobe 2001to the present.

Thecause is remandad with cods of the appeal assessed to Towe Iron Works, Inc.

HERSCHEL PICKENS FRANKS, P.J.



