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This is aninsurancecase. The plaintiff bankmadea homeloan to the homeownerandtook a
deedof trustassecurity. Underthe loanagreementthe homeownemwasrequiredto obtainafire
insurancepolicy on the premises. The defendantnsurancecompanyissueda fire insurance
policy coveringthe house. The policy containeda standardmortgageclauserequiring the
insurancecompanyto protectthe bankOaterestand,in turn, requiringthe bankto notify the
insurancecompanyof any increasesn hazard. The homeownerfell behindon her monthly
mortgagepaymentsso the bankinitiated foreclosureproceedings.The banksenta letter to the
homeownerstatingthat it had begunforeclosureproceedingsit did not notify the insurance
companyof theseproceedings.Before the foreclosureprocessvas complete the homeowner
andherhusbandiled for bankruptcywhich stayedthe foreclosurgproceedings.Soonafterthat,
the housewasdestroyedoy a fire. The banknotified the insurancecompanyof theloss. The
insurancecompanyrefusedto pay, assertingthat the foreclosureproceedingonstitutedan
increasan hazardof which the bankwasrequiredto notify theinsurancecompany andthatthe
bankO4ailure to provide suchnotice constituteda breachof the mortgageclausein the fire
insurancepolicy. The bankthensuedthe insurancecompanyfor breachof contract,badfaith
refusalto payaninsuranceclaim, andviolation of the Tennesse€onsumelProtectionAct. The
bank later filed a motion for partial summaryjudgment,assertingthat T.C.A. & 56-7-804
indicated that the bank was not requiredto provide notice to the insurancecompany of
foreclosureproceedings.The insurancecompanyfiled a cross-motiorfor summaryjudgment,
arguingthat suchnotice wasrequiredunderthe policy or, in the alternative,underthe statute.
Thetrial courtdeniedthe insurancecompanyOsummaryjudgmentmotion but grantedsummary
judgmentto the bank. The insurancecompanyappeals. We reverse,finding that the
commencemenbf foreclosureproceedingsconstitutedan Oincreasén hazardQunder the
standardnortgageclausein theinsurancepolicy andan Oincreasef hazard@nderT.C.A. & 56-
7-804.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Circuit Court is Reversed



HoLLy M. KIRBY, J., deliveredthe opinion of the Court, in which W. FRANK CRAWFORD, P.J.
and DwiD R. FARMER, J., joined.
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OPINION

On February12, 1999, JessicaRobbinspurchasech homelocatedin GibsonCounty,
Tennessee The servicerfor her loan was Plaintiff/AppelleeU. S. Bank,N.A. (OBankO)The
loan was securedby a Deedof Trustin favor of the Bank and the Bank was listed as the
mortgagedor purpose®f insurancecoveragelndertheloan,theborrowerobtaineda Personal
Fire and ExtendedCoveragelnsurancePolicy (OthepolicyO)issuedby Defendant/Appellant
Tennesse&armersMutual (OTennessdearmersO).The policy wasin effect during the time
periodin question,from February12, 2003 to February12, 2004. It containeda Ostandard
mortgage clauseO which stated as follows:

CONDITIONS APPLYING THROUGHOUT THIS POLICY

! [Tennessee FarmersO] Duties

We will:
(a) protectthe mortgageeQaterestin the insured
building. This protectionwill not be invalidatedby
any actor neglectof anyinsuredperson,breachof
warranty,increasan hazard,changeof ownership,
or foreclosureif the mortgageehas no knowledge
of these conditions
(b) give the mortgageelO days notice before
cancelling this policy.

MortgageeOs [the BankOs] Duties

The mortgagee will:
(a) furnishproof of losswithin 60 daysif the insuredpersonfails
to do so;
(b) pay upon demandany premium due if the
insured person fails to do so;
(c) notify us of any change of ownership or
occupancyor any increasein hazardof which the
mortgagee has knowledge;
(d) give us theright of recoveryagainstany party
liable for loss; but giving us this right will not
impair theright of the mortgagedo recoverthefull
amount of the mortgageeOs claim;



(e) after a loss, permit us to satisfy the mortgage

requirementsand receive full transfer of the

mortgage.
Thus,underthe policy, Tennesse€armersagreedo protectthe BankOmterestin the houseand
alsoagreedhatthe protectionunderthe policy would not be invalidatedbasedon a foreclosure
if the Bank had no knowledgeof the foreclosure. In turn, the Bank was requiredto notify
Tennesse€armersof a Ochangef ownershipor occupancyor anyincreaseof hazard®f which
the Bank had knowledge.

In August2000,Jessta RobbinsmarriedZack Hill andapparentlychangecher nameto
JessiceHill (OHillO). Coincidentally,in August2000,Hill beganto missthe deadlinesfor her
monthly mortgagepaymentsto the Bank. From August 2000 through August 2002, HillOs
financialconditionsteadilydeclinedandshewasincreasinglybehindon her mortgagepayments.
Finally, on August22, 2002,after severalattemptgo work with Hill to remedyhersituation,the
Bank sent Hill a letter notifying her that foreclosureon her home had startedand that
commencemeruf foreclosurenadbeenreportedto a creditbureau. In anotheretter,alsodated
August22,2002,the Banktold Hill thatit hadcontactedan attorneyandhadinstructedhim to
begin foreclosure proceedings.

On Septembe5, 2002, the BankOdoreclosureattorney,|l. Dyke Tatum (OTatumO),
notified Hill by letterthatherdeedof trustwassoonto be foreclosed.On the samedate, Tatum
wrote Ed Wallis (OWallisO}he substitutetrusteein the foreclosure anddirectedhim to update
his title searchon the propertybeforecrying the foreclosuresale. On Septembe26, 2002,
Tatum senta letter to the Herald Gazettenewspapein Trenton,GibsonCounty, Tennessee,
askingit to put a notice of foreclosuresalefor HillOshomein the GazetteOdctober9, October
16, and October 23, 2002 issues.

On Octoberl, 2002,Hill andherhusbandiled for bankruptcyunderChapterl3 of the
BankruptcyCode. The bankruptcyfiling stayedthe foreclosureproceedinggursuantto the
automaticstay provisions. Consequentlythe BankOsttorneyclosedhis file on the foreclosure
of HillOsdeedof trust. Seell U.S.C.A.a 362 (West2006). At no point did the Bank or its
agents notify Tennessee Farmers of the foreclosure proceedings or HillOs bankruptcy.

On April 12, 2003, Hill's home was destroyed by a fire.
On SeptembeB0, 2003, the Bank, throughits agent,submitteda claim to Tennessee
Farmersunderthe insurancepolicy, basedon the fire. Tennesse&armersdeclinedto pay the

claim and apparently did not provide a reason for doing so at the time.

On April 8,2004,the Bankfiled alawsuitagainstTennesse€&armersallegingbreachof
contract,badfaith refusalto pay underTennesse€odeAnnotateda 56-7-105(a) andunfair or

1 The appellaterecordincludesallegationsthat HillOshusband Zack Hill, causedthe fire while making
methamphetamine.

2 T.C.A. 0 56-7-105(a) states:



deceptiveactsor practicesunderthe Tennesse€onsumeiProtectionAct (OTCPAO) ennessee
CodeAnnotateda 47-18-109(a)(1%. In its complaint,the Bank also assertedhat Tennessee
CodeAnnotateda 56-7-804prohibitedTennesse&armerdrom refusingto paythe BankOslaim
based on the occurrence of a foreclodure.

In its answerto the BankOsomplaint, Tennesse&armersdeniedany breachof contract,
anddeniedany violation of section56-7-105(a)section47-18-109(a)(1)or section56-7-8040f
the Tennesse€ode. Further,Tennesse&armersasserteccounterclaimsagainsithe Bank. It
allegedthat, underTennesse€odeAnnotatede 56-7-1069 the BankOsawsuitwasfiled in bad

(a) The insurancecompanief this state,andforeign insurancecompaniesand other personsor

corporationgdoing aninsuranceor fidelity bondingbusinessn this state,in all casesvhena loss
occursandtheyrefuseto pay the losswithin sixty (60) daysaftera demandhasbeenmadeby the
holderof the policy or fidelity bondon which thelossoccurred shall be liable to pay the holderof

the policy or fidelity bond, in addition to the loss and interestthereon,a sum not exceeding
twenty-five percent(25%) on the liability for the loss;provided,thatit is madeto appearto the
courtor jury trying the casethat the refusalto pay the losswasnot in goodfaith, andthat such
failure to pay inflicted additionalexpenseloss,or injury including attorneyfeesuponthe holder
of the policy or fidelity bond;and providedfurther, that suchadditionalliability, within the limit

prescribed,shall, in the discretionof the court or jury trying the case,be measuredby the
additional expense, loss, and injury including attorney fees thus entailed.

3 T.C.A. 0 47-18-109(a)(1) states:

(a)(1) Any personwho suffersan ascertainabléossof moneyor property,real, personalor mixed,
or any other article, commodity, or thing of value whereversituated,as a result of the useor
employmenthy anotherpersonof an unfair or deceptiveactor practicedeclaredo be unlawful by
this part, may bring an action individually to recover actual damages.

4 T.C.A. o 56-7-804 states:

When any personshall, as trustee,mortgagee assigneepr otherwise,possesor haveany fire

insurancepolicy on realty madepayableto suchperson,or other personasthat personOmterest
may appearthen suchinsuranceasto the interestof the trustee,mortgageeassigneeor other
personthereinnamedshall not be invalidatedby an act or neglectof the mortgagorowner of the
propertyso insured,nor by any foreclosureor other proceeding®r notice of salerelatingto the
property,nor by changein title or ownershipof the property,nor by occupatiorof the premisedor

purposesmore hazardoughanare permittedby suchpolicy; provided,thatin casethe mortgagor
or owner neglectto pay any premiumdue undersuchpolicy, the mortgageetrustee,assigneeor

other personshall on demand,pay same;and provided further, that the mortgageetrustee,
assigneeor othersuchpersonshall notify the insurancecompanyof any changeof ownershipor

occupancyor increaseof hazardwhich shall cometo the knowledgeof the mortgageetrustee,
assigneeor othersuchperson,and unlesspermittedby the policy, it shall be notedthereon,and
the mortgageetrustee,assigneepr other personshall, on demand,pay the premiumfor such
increasecdazardfor the term of the usethereof,or otherwisethe policy shallbe null andvoid; and
providedfurtherthatin the eventtheinsurerconcludedo cancelits policy underits terms,thenten
(10) days@otice of suchdeterminatiorshall be given to the mortgageetrustee assigneegr other
person so interested.

5 T.C.A. o 56-7-106 states:

In the eventit is madeto appearto the court or jury trying the causethat the action of the
policyholderin bringing the suit wasnot in goodfaith, andrecoveryunderthe policy is not had,
the policyholdershall be liable to suchinsurancecompany,corporation firm, or personin a sum
not exceedingtwenty-five percent(25%) of the amountof the loss claimed underthe policy;
provided,that suchliability, within the limits prescribedshall, in the discretionof the court or



faith and, that, under Tennesse€ode Annotateda 47-18-109(e)(2)the BankO$awsuit was
frivolous$ Subsequentlythe Bankfiled a motionfor partialsummaryjudgmentasto the effect
of section56-7-804. The Bank arguedthat, while section56-7-804requiredthat the Bank
providenoticeto Tennesse&armersof any Oincreasef hazard,he statutedid not requirethe
Bankto notify Tennesse&armersf thecommencemertf foreclosurgoroceedings.SeeT.C.A.
o 56-7-804(2000). The BankOsnotionfor summaryjudgmentalsoassertedhatany partof the
insurance policy that was inconsistent with section 56-7-804 should be declared unenforceable.

After a periodof discovery, Tennesse€armerdiled its responséo the BankOsummary
judgmentmotion and contemporaneouslifled a cross-motionfor summaryjudgment. In its
motion, Tennessee Farmers argued first that Tennessee Code Annotated & 56-7-804 did not af
to its relationshipwith the Bank becauseéhe Bank waived applicationof the statutewhenit
agreedto the provisionsof the insurancepolicy. Tennessed-armersmaintainedthat its
relationshipwith the Bank was governedby the insurancepolicy, that the policy requiredthe
Bank to notify Tennesseé&armersof the foreclosureproceedingsand, furthermore,that its
failure to do sovoidedthe BankOsoveragaindertheinsurancepolicy. Tennesse€&armersalso
soughtsummaryjudgmenton the BankObadfaith and TCPA claims,arguingthatit hadnegated
the essential elements of both claims.

The trial court held a hearingon the parties@ross-motiondor summaryjudgmenton
October2, 2006. It deniedTennesse&armers@otion for summaryjudgment,but grantedthe
BankOsnotion for partial summaryjudgmentasto the effect of section56-7-804. This order
was certified as a final judgmentpursuantto Rule 54.02 of the TennessedRules of Civil
Procedure.SeeTenn. R. Civil P. 54.02. Tennessee Farmers then filed its appeal.

On appeal, Tennesse&armersraisesthe following issues: (1) whetherthe trial court
erredin ruling that Tennesse€ode Annotateda 56-7-804governedwhetherthe Bank was
requiredto notify Tennessed-armersof the foreclosureproceedingan order to maintain
coverage(2) whetherTennesse€&armersconclusivelyestablishedsan affirmative defensehat
the foreclosureproceedingsonstitutedan Oincreasé hazardQinderboth the policy andthe
statute;(3) whetherTennesse&armershad negatedhe essentiaklementsof the BankOdad
faith claim underTennesse€odeAnnotateda 56-7-105(a)and(4) whetherTennesse&armers
hadnegatedhe essentiablementof the BankOF CPA claim underTennesse€odeAnnotated
o 47-18-109(a)(1).

A motionfor summaryjudgmentshouldbe grantedwhenthereareno genuineissuesas
to materialfactsandthe moving party establisheshat he is entitledto judgmentasa matterof
law. Tenn.R. Civ. P. 56.04. Appellatereview of the trial courtOslecisionon a motion for
summaryjudgmentinvolves a questionof law. Bain v. Wells 956 S.W.2d618, 622 (Tenn.

jury trying the cause be measureddy the additionalexpense]oss, or injury inflicted uponthe
defendant by reason of the suit.

6 T.C.A. 0 47-18-109(2) states:

(2) In any private actioncommencedinderthis section,uponfinding thatthe actionis frivolous,
without legal or factualmerit, or broughtfor the purposeof harassmenthe court may requirethe
personinstituting the action to indemnify the defendantfor any damagesncurred, including
reasonable attorneysO fees and costs.



1997). This appealinvolves the interpretationof statutesand the interpretationof written
agreementstheselikewise arequestionf law. Allstate Ins. Co. v. Watson 195 S.W.3d609,
611 (Tenn.2006); Wilkins v. Kellogg Co., 48 S.W.3d148, 151 (Tenn.2001). Therefore this
appealinvolvessolely questionsof law, which we review de novoon the record,accordingthe
trial courtOsglecisionno presumptiorof correctness.Watson 195 S.W.3dat 611; Wilkins, 48
S.W.3d at 151.

Initially, in its motion for summaryjudgment, Tennessed-armersarguedthat the
insurancepolicy, not the statute,governedthe disputeover whetherthe Bank wasrequiredto
notify Tennessed-armersof the commencemenbf foreclosureproceedings. Tennessee
insurancelaw admits of a close interaction betweenprivate insuranceagreementsand
Tennessee@surancestatutes.Seee.g, T.C.A. a 56-7-121(2006); Shererv. Linginfelter, 29
S.W.3d451,453-54(Tenn.2000)(OThdaw is well-establishedhat Oantatuteapplicableto an
insurancepolicy becomegpartof the policy andsuchstatutoryprovisionsoverrideandsupersede
anythingin the policy repugnanto the provisionsof the statute. O@juotingHermitage Health
& Life Ins. Co.v. Cagleg 420S.W.2d591,594 (Tenn.Ct. App. 1967)). In light of this, we find
thatresolutionof this appealrequiresthatwe interpretboth the insurancepolicy andthe statute
to determine if they are in accord. First, we examine the language in the insurance policy.

The relevantprovision of the policy is commonlyreferredto asa Ostandardhortgage
clause;Gt setsforth the dutiesof both the Bank (the mortgagee)and Tennesse&armers. A
standardnortgageclauseO[ilneffect. . . createsa separateontractbetweerthe insurerandthe
mortgagee.O LBck G Law DICTIONARY 1029 (" ed. 1999Y.

As setforth above,the insurancepolicy in this caseprovidesthat the Bank had an
affirmative duty to Onotify[Tennesse&armersof any changen ownershipor occupancyor any
increasein hazardof which [the Bank] hasknowledge.OConcomitantly,Tennesse&armers
agreedhatit would Oprotecfthe BankOsinterestinOHillOshome,andthat the protectionOwiill
not be invalidated by any act or neglectCby an insured, Oincreasén hazard,changeof
ownership or foreclosuref [the Bank] hasno knowledgeof theseconditions.OOur first taskis
to interpretthis policy languagedo determinewvhetherthe Bankwasrequiredto notify Tennessee
Farmerswhenit commencedoreclosureproceedingon HillOshomeand, if so, whetherthe
BankOs failure to do so invalidated its coverage for the fire loss.

OThecardinalrule for interpretatiorof contractss to ascertairtheintentionof the parties
andto give effectto thatintention,consistentvith legal principles.OBob PearsallMotors, Inc.
v. RegalChrysler-Plymouth,Inc., 521 S.W.2d678,580(Tenn.1975)(citing Pettyv. Sloan 277
S.W.2d355 (Tenn.1955)). Furthermore O[a]ll contractualprovisionsshouldbe construedn
harmonywith eachother. . . .O City of Cookeville ex. rel. Cookeville RegOMed. Ctr. v.
Humphrey, 126 S.W.3d897,904 (Tenn.2004). Olnconstruinga contract,the entire contract

7 The Ostandard mortgage clauseO is to be contrasted with the Oopen mortgage clause,O which is defined a
A mortgageclausethat doesnot protectthe mortgageef the insuredmortgagordoessomethingo
invalidatethe policy (suchascommittingfraud). This type of clausehasbeenlargely superseded
by the mortgage-loss clause, which affords the mortgagee more protection.

BLACK G LAw DICTIONARY 1029 (7' ed. 1999).



shouldbe consideredn determiningthe meaningof any or all its parts.OCockeCounty Bd. of
Highway Commissionersv. Newport Utilities Bd., 690 S.W.2d 231, 237 (Tenn. 1985).
Ambiguouslanguagén aninsurancepolicy mustbe construedagainstheinsurer;however this
Courtis not at liberty to find an ambiguity where none exists. Comparelnterstate Life &
AccidentIns. Co. v. Gammons 408 S.W.2d397, 445 (Tenn.Ct. App. 1966)with Rogersv.
First Tenn. Bank NatOl AssOr88 S.W.2d 635, 637 (Tenn. Ct. App. 1987).

We first look at whetherthe Bank had a duty, underthe policy, to notify Tennessee
Farmerswhenit commencedoreclosureproceedings.Underparagraph(c) of the policy, the
Bankhada duty to OnotifyTennesseEarmersof any. . . increasan hazardof which [the Bank]
hasknowledge.OlIn interpretingthe phraseDincreasi hazard, e mustadoptthe ordinaryand
reasonableneaningof the phrasen light of the contextin which it wasused. SeeEdwardsv.
Travelersindem. Co. 300S.W.2d615,617(Tenn.1957);Snelling & Snelling, Inc. v. Parnell,
440 S.W.2d 23, 26-27 (Tenn. Ct. App. 1968).

The term Oincreasan hazard,®in the context of insurancelaw is considered
synonymouswith Oincreasef risk of 10ss.06 LEER. Russ& THOMAS F. SEGALLA, COUCH ON
INSURANCE 94:18(3d ed. 1996). Generally,OAnychangein the insuredor the insuredproperty
thatwill increasehe moralhazardNtherisk, danger or probability thattheinsuredwill destroy,
or permitto be destroyedthe insuredpropertyfor the purposeof collectingtheinsuranceNmay
alsotriggeranincreaseof risk provision.® Id. ThetreatiseCouchOn Insurancenotesthatthe
commencementf foreclosuregproceedingfiasbeenheldto triggeranincreaseof risk provision:
Oltis generallyconcededhatforeclosureproceedingsncreaseheinsuredO@mptationto realize
uponthe propertyby destroyingit andusingthe fundsobtainedto pay off the encumbranceso
that commencemendf suchproceedingsnakesthe moral hazardanimportantconsideration.O
Id. o 92.89;contra44 AM. JUR. 2D Insurance @ 1209 (20039

Courtsfrom a numberof jurisdictionshave discussedvhetherthe commencementf
foreclosure proceedingsconstitutesan increasein hazard, and have reacheddifferent
conclusions. Somehaveheldthatanincreasedisk of fire uponcommencementf foreclosure
proceedinggannotbe presumed.In Phenix Ins. Co. of Brooklyn, N.Y.v. Union Mut. Life Ins.
Co. of Maine, 101 Ind. 392 (1885), the insurancepolicy containeda provision that the
mortgageavasrequiredto notify the insurancecompanyof Oany:. . . increaseof hazardwhich
shall cometo his knowledge@ndthatthe insurancecompanywould be permittedto chargean
increasedrate for the increasedhazard. Id. The insurancecompany arguedthat the
commencemerdf the foreclosureproceeding®sareatlyincreasedherisk of lossby fire to the

8 Theinsurancepolicy in this caseusesthe phraseQincreasa hazardQuhile Tennesse€odeAnnotateds
56-7-804 uses the term Oincreafdeazard.O We do not see an appreciable difference in the two.
9 Moral hazardis definedasa hazardthat Ohasts inceptionin mentalattitudes;@he phrasedenotesa Orisk

thataninsuredwill destroythe propertyor allow it to be destroyedusu.by burning)in orderto collecttheinsurance
proceeds.OBLACK@ LAW DICTIONARY (8th ed. 2004). The term OmorahazardQs contrastedwith a physical
hazard, which Ohas its inception in the material wotltl.O

10 While the Couchtreatisealso states O[T]heforeclosureof a mortgageon the insuredpremisess not such
anincreaseof hazardasrequiresnoticeto theinsurerin orderto protectthe mortgagee, he weight of this statement
is abrogatedoy the languagein the policy that U.S. Bank should notify Tennesse&armersof Gany increasein
hazard.0 6URBS&SEGALLA & 94:21.



propertyinsured,asnecessarilyfo avoid the contractof insurance.Qd. The courtrejectedthis
argument, holding that:

. if the[insurer]haddesiredto be notified of the commencementf foreclosure
proceedingsor had supposedhatthe merecommencemendf suchproceedings
would increasethe hazardof therisk, it would havestipulatedfor suchnoticein
direct terms in the mortgage clause.

The courts can not assumethat the mere commencemenof the foreclosure
proceedingsof itself, increasedhe hazardof therisk in the casebeforeusto such
an extentas would, in the absenceof notice or consent,avoid the contractof

insurance.

Id. Othercourtshaveheldthatforeclosurevasnotthetypeof increaseof hazardntendedn the
mortgageclause. In anothercaseinvolving a mortgageclausethatrequirednoticeto theinsurer
of Oany. . . increaseof hazardwhich shallcometo the knowledgeof saidmortgagee,the court
heldthatthe Oplainprdinarymeaning®f thewordsdid notincludeaneventsuchasforeclosure,
but Orefergatherin a generalway to any physicalcondition that would makethe risk more
hazardous.@Vestv. Green 226 S0.2d302,306-07(Ala. 1969);seealso Trusteesof Schoolsv.
St. Paul Fire & Marine Ins. Co,, 129N.E. 567,569 (lll. 1921)(quotingLiverpool & London &
Globe Ins. Co. v. Laving59 So. 336 (Ala. Ct. App. 1912)).

In contrast,courts in other jurisdictions have statedthat the commencemenbf
foreclosureproceedingsriggersa well-recognizedncreasan hazard. Many of thesecasedave
involved mortgage clauseswhich expresslyrequired notice to the insurer upon the
Ocommencemenf foreclosureproceedings.Neverthelessthe reasoningusedby thesecourts
is instructive. In Petersonv. HudsonIns. Co,, 15 P.2d249 (Ariz. 1932),the insurancepolicy
statedthatit would becomevoid if Owiththe knowledgeof the insured foreclosureproceedings
be commenced . . .0 Id. at 250. Foreclosureproceedingson the insured property were
commencedndin facta judgmentof foreclosurevasentered. The propertywasthendestroyed
by fire. Id. The courtthenconsideredhe issueof whethercommencemenf the foreclosure
proceedingsendereahe policy void Ounlesseaffirmedby theinsurer.Old. Thecourtheldthat
it did, reasoning:OThetemptationto destroythe property and with the funds derived from
existinginsurancethereonto pay off the mortgagedemandis multiplied fourfold whenlegal
proceedingsare actually instituted,and the final loss of the entire propertyto the mortgagor
therebybecomesmminent.O Id. at 251. The Petersoncourt found that the trigger for the
increasen hazardwasthe insuredOknowledgethat foreclosureproceeding$ad actuallybeen
commenced:

The reasonfor inserting [such clausesin insurancepolicies] is the increased
dangerto the property, which humanexperienceshowsto accruewhenever
foreclosureproceedingsrestarted. It is notjustthattheinsurer,havingtakenthe
risk for a certainprice undercertainconditions,shouldbe forcedto continueto
carrytheinsurancevhentherisk is greatlyincreasedunlessit hasknowledgeof
that increasedisk and acquiescesherein. The increasedisk of fire doesnot
accrueuntil suchtime as the insured has knowledgethat the foreclosure
proceedingshave actually beencommencedand that he is aboutto lose his



property. Suchbeingthe casewe think thatthe policy becomewoid at suchtime
after the suit is actually filed asthe insuredknows of its existenceunlessthe
insurer,with knowledgeof the changedconditions,eitherwaivesthe clausein
guestion or is estopped from asserting it.

Id. at 252. In Hole v. NatOIFire Ins. Co. of Hartford, Conn., 252 P. 263 (Kan. 1927),the
Kansascourt interpreteda similar mortgageclause. It also statedthat the commencemenof
foreclosureproceedingdncreasedthe hazard,using similar reasoningas that employedin
Peterson

The reasonfor a provision for forfeiture on commencemenof foreclosureis
increaseof hazard. Experiencehastaughtinsurancecompaniesthat, when
property owners becomefinancially unable to take care of their secured
obligations,or areso neglectfulof themthatthe foreclosuremustbe resortedo,
likelihood of fire becomes greater.

* * %
Hazardis increasedy commencemerdf foreclosure[;]. . . theownerOmterestis
astepnearerextinction,andit may pleaseProvidencehatthereshallbeafire and
some insurance money to apply on the debt.

Id. at264-65;seealso,e.g.,Neil Bros. Grain Co.v. Hartford Fire Ins. Co., 1 F.2d904,907 (9th
Cir. 1924)(Oltis universallyrecognizedn insurancdaw . . . thatthe hazardis increasedy a
mortgageof the property insured, and still further increasedby the commencemenbf
proceedingdo foreclose.O)Newark Fire Ins. Co. v. Pruett, 227 P. 823, 823 (Colo. 1924)
(OForeclosur@roceedingsncreasethe hazard.0).Thus, thesecourts reasonthat when the
insuredis notified of the commencementf foreclosureproceedingsthe risk of a OprovidentialO
fire increases.

The Bankarguestha the commencemenif foreclosureproceedingsloesnot constitute
anincreasean hazardandcitesAndersonv. KentuckyGrowersins. Co.,Inc., 105S.W.3d462
(Ky. Ct. App. 2003). In Anderson the mortgageclausein the insurancepolicy statedthatthe
insurancecompanyQaenialof the insuredOslaim would not applyto a claim of the mortgageef
the mortgageehad notified the insurerof a Osubstantialhangein risk of which the mortgagee
becomeaware. . . .O Id. at 464. The mortgagediled a foreclosureactionin courtin March
2001, apparentlywithout notifying theinsurer. 1d. at463. The housewasdestroyedy fire in
April 2001. Id. The insurancecompanyarguedthat the filing of foreclosureproceedings
constituteda Osubstantiathangein risk of which the mortgageebecameaware.ONoting that
insurancecontractsareto be liberally construedn favor of the insuredsthe Andersoncourt
held: OWhilewe agreethatthefiling of foreclosureproceedingsonstitutesa Ochangef risk,Gwve
do not agreethat sucha changeis necessarilyOsubstantial@d. at 466. The courtconcluded
that the policy did not Oclearlyand unambiguously®@equirethe mortgageeo give the insurer
notice of the filing of foreclosure proceedingd.

Thus,the Andersoncourtheldthatthe commencemertf foreclosureproceedingswhile
certainlya Ochangef risk,Odid not constitutea Gubstantialchangeof riskOwithin the meaning



of the mortgageclause. We note, however,that the mortgageclausein this caserequires
notification of OanyO increases in hazard, not limited to OsubstantialO increases in hazard.

The BankalsocitesProvidentBank v. Tenn. Farmers Mut. Ins. Co., 234F. AppOx393
(6™ Cir. 2007),in which the Sixth Circuit interpreteda standardmortgageclausesomewhat
similar to the provisionatissuein this case.ProvidentBank, 234 F. AppOxat 396. In Provident
Bank, the mortgageclausestatedthatthe insurercould not denya valid claim by the mortgagee
if the mortgageehad notified the insurancecompanyOpriorto lossof . . . foreclosure. . . or
substantialchangeof risk of which the mortgageewas aware prior to loss.O Id. The
homeownersbecamedelinquent and foreclosure proceedingswere commenced. The
homeownerdiled for bankruptcyprotection,which stayedthe foreclosureproceedings. The
insurancecompanywas not notified of theseevents. The propertywasthendestroyedy fire.
The mortgagecfiled a claim, which was deniedby the insurancecompany,basedon the
mortgageclausein the policy. ProvidentBank v. Tenn. Farmers Mut., No. 04-1017-T-AN,
2006 WL 565921,at *1-2 (W.D. Tenn. Mar. 6, 2006). The district court held that the
mortgageeQisitiation of proceedingsamountedto Oforeclosure@ithin the meaningof the
mortgage clauseld. at *411

The appellatecourt reversedthe holding of the district court, finding that the term
Oforeclosureid the mortgageclausewasambiguousandcould havemeantthe commencement
of foreclosurgproceeding®r the conclusionj.e., theforeclosuresalel? ProvidentBank, 234F.
AppOrat 394. During the courseof its discussiorof the interpretatiorof the term Oforeclosure,O
the Sixth Circuit notedthe other items of which the mortgageewas requiredto notify the
insurance company, including a Osubstantial change of risk.O The Sixth Circuit observed:

Thesetermsall sharea potentialincreaseof risk to [the insurer]. Whatcreateshe
substantialchangeof risk during foreclosureproceedingds the mortgagorOs
incentive to destroythe houseintentionally to receive the proceedsof the
insurancepolicy. This risk beginswith the initiation of foreclosureproceedings
and ends when the foreclosure process is complete.

Id. at 397. The Sixth Circuit therefore reversed the holding of the district ddugt 398.
In light of this caselawwe considerthe appropriatanterpretatiorof paragrapha) of the

policy, the standardnortgageclauseat issuein this case. Overall,the provisionis structuredo
protectthe mortgageefrom invalidation of the insurancepolicy due to the actionsof the

1 InterpretingTennesse€odeAnnotateda 56-7-804,the district court alsoheld that the commencementf
foreclosureproceedingslid not constitutean Oincreasef hazard.OProvidentBank, 2006 WL 565921,at*6. The
district courtrelied on two older Tennesseeasedliscussednfra, S. Ins. Co. v. Estes 106 Tenn.472,62 S.W. 149
(Tenn. 1901), an®hila. Fire & Marine Ins. Co. v. Fields 13 Tenn. App. 485 (Tenn. Ct. App. 1931).

12 We notethat, on remand the distriict courtin ProvidentBank found that the term Oforeclosurefeantthe
conclusionof foreclosureproceedingsnot the commencementf the process. The Provident Bank d/b/a PCFS
Mortgage Resources v. Tenn. Farmers Mut. Ins. CHo. 04-1017-T-An, at 6 (W.D. Tenn. Dec. 5, 2007).



insured!3 In consideratiorfor this protectionagainstinvalidationof the policy, the mortgagee
hasa duty to notify theinsurerof conditionsthatcouldincreasehe level of risk associateavith
the property. Theinsurancecompanyexpresslyretainstheright to cancelthe policy, with proper
noticeto themortgagee.Presumablyheinsureralsoretainstheright to increasehe premiumsf
it receivesnotice of conditionsthat affect the risk of loss, so that the premium rate is
commensurate with the level of risk the insurer has agreed to assume.

With the structureof the standardnortgageclausein mind, we turn to interpretationof
the term Oincrease hazard,Qisedin the list of conditionsthat the mortgagess requiredto
reportto the insurer,aswell asin the list of conditionslisted as exceptionsto the insurerOs
promisenot to invalidatethe protectionof the mortgageeQsterestin the insuredproperty. The
issueis whetherthe commencemenof foreclosureproceedingsconstitutesan Oincreasén
hazard,Qvhich the mortgageeis requiredto reportto the insureror risk invalidation of its
protectionunderthe policy. We are mindful of the caselawfinding that the initiation of
foreclosureproceedingss not necessarilyan Oincrease hazard,@easoningthat the insurer
could have explicitly usedthe phraseOcommencemenf foreclosureGf thatwasits intent.
Neverthelesswe are persuadedy the numerouscasesobservingthat the increasein hazard
associateavith theinitiation of foreclosureproceedingss Ouniversallyecognized.Neil Bros.
Grain, 1 F.2dat907. We agreewith the Sixth CircuitO®bservatiorin ProvidentBank thatthe
initiation of foreclosureproceedingsreatesa substantialncreasan therisk of fire lossbecause
it givesthefinancially delinqueninsuredOincentiveo destroythe houseintentionallyto receive
the proceed®f theinsurancepolicyOto apply againsthis debt. ProvidentBank, 234 F. AppO»at
397. Certainlyanincreasedisk of fire arisesat Osuchime asthe insurednhasknowledgethatthe
foreclosureproceedingshave actually beencommencedand that he is aboutto lose his
property.OPeterson 15 P.2dat 252. Underthe mortgageclause the Bank hada duty to notify
Tennessedarmersof the Oincreasén hazardQvhenit informed Hill that it was initiating
foreclosureproceedings.Likewise, becausehe Bank did not notify Tennesse&armersof this
fact, this would fall underthe statedexceptionto Tennesse€armers@ssuranc¢hatthe BankOs
protectionunderthe policy would not be invalidatedObyany . . . increasein hazard. . . if [the

Bank] has no knowledge of [this] condition[] . . . .O

13 Invalidating or voiding an insurancepolicy underits termsis different from cancellationof the policy by
the insurer. The treatiseCouchOn Insurancediscusseshe circumstancesinderwhich aninsurancepolicy may be
invalidated or voided:

A changeof, or in the useof, the propertyafter the contractof insurancehasbeenenteredinto,
which temporarilyincreaseghe hazard,suspendghe insuranceduring its continuance But a
temporarychangewhich ceaseseforeloss doesnot avoid liability unlessthe policy containsa
stipulation or condition to that effect . . . .

6 LEER. RUSS& THOMAS F. SEGALLA, COUCH ON INSURANCE & 94:16(3d ed. 1996) (citationsomitted) (emphasis
added). Thus,a policy may be invalidatedundercertaincircumstance# alossoccursin a periodduring which the
hazardassociatedvith the propertyis materiallyincreased.On the otherhand,a policy of insurancecangenerally
be cancelledat any time, with appropriatenotice,evenin anticipationof a loss. See2 LEER. RUSS& THOMAS F.
SEGALLA, COUCH ON INSURANCE & 31:12(3d ed. 1996) (OWherghe insurerhasthe right to cancelthe contractupon
notice, its right to do sois not affectedby the fact that a loss underthe policy is a circumstancehat might be
anticipated.O).



Our analysisdoesnot endthere. We mustalsointerpretthelanguageof Tennesse€ode
Annotateda 56-7-804to determinewhetherTennesse€&armersvasprohibitedfrom decliningto
pay the BankOs claim.

As with thelanguagean the standardnortgageclause, Tennesse€armersargueshatthe
statutoryphraseQincreasef hazardGncludesthe commencemenof foreclosureproceedings,
and that the BankOdailure to notify Tennesse&armersof its commencementf foreclosure
proceedingsgainstHill meantthat the policy coverageof the BankOsnterestin the subject
propertywasinvalidated. In responsethe Bank contendghat the phraseOincreasef hazardO
doesnot include the commencemenof foreclosureproceedingsand that the statuteclearly
prohibits Tennessedrarmersfrom invaliding the insurancepolicy basedon the BankOs
commencemendf foreclosureproceedings.In the alternative the Bank arguesthat, underthe
statute Tennesse&armerscould not haveinvalidatedthe policy coverageof the BankOmterest
even if the Bank had notified Tennessee Farmers of the foreclosure proceedings.

Section 56-7-804 provides:

Whenany personshall,as. . . mortgagee . . posses®r haveanyfire insurance
policy on realty madepayableto suchperson,or other personasthat personOs
interestmay appearthensuchinsuranceasto theinterestof the. . . mortgagee .

. shall not be invalidatedby an act or neglectof the mortgagorowner of the
propertysoinsured,nor by anyforeclosureor otherproceeding®r noticeof sale
relatingto the property,nor by changadn title or ownershipof the property,nor by
occupationof the premisesfor purposesnore hazardoughan are permittedby
suchpolicy; . . . provided. . . that the mortgagee . . shall notify the insurance
companyof any changeof ownershipor occupancyor increaseof hazardwhich
shallcometo the knowledgeof the mortgagee . . andprovidedfurther,thatin the
eventthe insurerconcludesto cancelthe policy underits terms,thenten (10)
daysO notice of such determination shall be given to the mortgagee . . . .

T.C.A. & 56-7-804(2000) (emphasisadded). Thus, the structureof the statutesomewhat
parallelsthe structureof the standardnortgageclausein the policy. The statutestatesthatfire
insuranceprotectionof the mortgageeQwsterestin theinsuredpropertyOshalhot beinvalidatedO
by anactof theinsuredor by foreclosureproceedings.However,it includesan expresgroviso
thatthe mortgageenustnotify theinsurance&eompanyOofany. . . increase of hazardhich shall
cometo the knowledgefo the mortgagee . . .O As with the standardmortgageclause,the
insurancecompanyretainsthe right to cancelthe policy with appropriatenotice. We mustnow
construe the statute as it applies to the facts of this case.

OTheprimary rule in statutoryconstructionis to ascertairandgive effectto legislative
intentasexpressed. . .O 23 TENN. JUR. Statutesa 23 (2007)(citing Stateex rel. Bastnagelv.
City of Memphis 457 S.W.2d532 (Tenn.1970)). Olnseekingto ascertairlegislativeintent, a
statuteshouldbe readasawhole, notin parts.OPearsonv. Hardy, 853S.W.2d497,500 (Tenn.
Ct. App. 1992)(citing JamesCable Partnersv. Jamestown 818 S.W.2d 338,342 (Tenn.Ct.
App. 1991)). To ascertairintentof the Legislature we mustassumehatit Ouse@achword in a
statutepurposelyandthat the useof the words conveyssomeintentand hasa meaninganda
purpose.OMayhewv. Mayhew, 376 S.W.2d324,327 (Tenn.Ct. App. 1963). OAstatutethat



might appearto be vagueon its face may be savedby a narrowingjudicial interpretation.Q3
TENN. JUR. Statutesa 25 (2007)(citing Moore v. Newell 401F. Supp.1018(E.D. Tenn.1975),
affOd 548 F.2d 671 (6th Cir. 1977)). Olnthe interpretationof statutescourtsmay ascertairthe
meaning of words by contextl@. (citations omitted).

We considerfirst the BankOsargumentthat the statutedid not mandatenotice to
Tennesse&armersof the commencementf foreclosureproceedingdecauseevenhadsuch
noticebeenprovided,Tennesse€armersvasprohibitedfrom invalidatingthe policy. The Bank
essentiallyarguesthat Tennesse&armerscannotshowthatit wasdamagediueto the lack of
notice of the initiation of foreclosure proceedings.

If we wereto considerin isolationthe statutoryphraseOsuclinsuranceasto the interest
of the. .. mortgagee . . shallnot beinvalidatedby . . . anyforeclosureor otherproceedings .
.,Othenwe might agreewith the BankOsirgument. We must, however,readthe statuteOasa
whole, not in parts.OPearson 853 S.W.2dat 500. The statuteclearly placesa duty on the
mortgageeto notify the insurancecompanyof Oany. . . increaseof hazard.OMoreover,the
statuterefersexplicitly to theinsurerOgetainedright to cancelthe policy with appropriatenotice.
We mustinfer from this thatthe insureris not Ostuck@ith the policy no matterwhat. Thus,had
the Bank provided notice to Tennessed~armersof the commencemenbdf foreclosure
proceedingdeforethe housewasdestroyedsection56-7-804indicatesthat Tennesse&armers
could havecancelledhe policy with tendays®otice. Converselyhadthe Bank providednotice
of the initiation of foreclosureproceedingsand Tennessedarmerschosenot to cancelthe
policy, then TennesseeFarmerswould have been precludedfrom claiming that the
commencemendf foreclosureproceedingsnvalidatedthe insurance. Therefore we rejectthe
BankOsontentionthatit hadno duty to notify Tennesse€armersof theinitiation of foreclosure
proceedingdecauselennesseéarmershad no option underthe statuteexceptto maintain
coverage.

We now turn to the issueof whetherthe Bank was undera statutoryduty to provide
Tennesse€&armersnoticeof the commencementf foreclosurein orderto avoidinvalidationof
the insurancecoverageThe Bank citestwo Tennesseeasesdn this area,andarguesthatthese
casesontrol the outcomeof this appeal. Thefirst is the Tennesse&upremecourtOgecisionin
S. Ins. Co. v. Estes 62 S.W. 149 (Tenn. 1901). In Estes foreclosureproceedingsvere
commenceagainstthe insured,andthe insurerwasnot notified of this fact. The propertywas
thendestroyedy fire. Theinsurancepolicy containeda provisionstatingthatthe policy would
bevoid if foreclosureproceedingsverecommenced.n responséo the lienholderOslaim under
the policy, the insurerassertedhat the policy was voided by the initiation of foreclosure
proceedings.

When Esteswas decidedin 1901, Tennesse€ode Annotateda 56-7-804had not yet
beenenacted? Basedon the commonlaw, the EstesCourt held that the commencemenof
foreclosureon the property could not Ovitiate@he insurance. The Bank arguesthat Estes
dictatestheresultin this case. We mustrespectfullydisagree.ObviouslyEstesdid notinterpret
section56-7-804,becauseat was decidedwell beforethe statutewas enacted. Our Supreme
Courthasstated Oltis well settledthata statutewill not be construedo alter the commonlaw,

14 The predecessoio Tennesse€odeAnnotateda 56-7-804was enactedn 1925;the statutorylanguageis
largely unchangedSeel925 Tenn. Pub. Acts 402.



furtherthanthe actexpresslydeclaresor thanis necessarilymplied from the fact thatit covers
the whole subject-matter.Olsen v. Sharpe235 S.W.2d 11, 12 (Tenn. 1950).

Moreover,thelanguagean section56-7-804is contraryto thereasoningutilized in Estes
In Estes the insurancepolicy containeda clausestatingthat the policy would be void if the
insuredOmterestin the propertywas anythingotherthan unconditionalsole ownership,or if
foreclosurgproceedingsverecommenced? Theinsuredpropertywas,in fact, encumberedby a
vendorOBen, andthe lienholderinitiated foreclosureproceedinggrior to the fire thatdestroyed
the property. The insurance company asserted that the policy was void under the clause.

The Estes Court first cited prior caselawinvolving insurancepolicies with similar
clausesjn which it washeld thatfailure to disclosefactssuchasa mortgage a vendorOben or
otherencumbrancelid not void the policy, becausdhe fact that the propertywasencumbered
wasnot materialto theinsurerOssk. 1d. at 150 (citing Delahayv. Memphisins. Co.,, 27 Tenn.
(8 Hum.) 684 (1848); The Manhattan Ins. Co. v. Barker, 54 Tenn.(7 Heisk.)503,504 (1872);
Franklin Fire Ins. Co. v. Crockett 75 Tenn. 725 (1881)). The Court statedthat if an
undisclosedmortgagedid not invalidate the policy, then the commencemenof foreclosure
proceedingshouldlikewise not void the policy, notwithstandinghe clausein the policy. The
Courtobservedhatforeclosurds the remedyfor nonpaymenof a mortgage andis Oincidenof
the mortgage,@ndso shouldlikewise not void the insurancepolicy evenif it resultsin achange
in the ownership of the propertyd. at 150-51.

Thus, Estesheld that, despitea clausein the insurancepolicy voiding the policy in the
eventof an undisclosedmortgageor the commencemenof foreclosureproceedingssucha
clausewould not be enforcedbecausehesefactsdid not affect the insurerOdsk. In contrast,
section56-7-804,while protectingthe mortgageefrom invalidation of the insurancepolicy,
clearly placeson the mortgageethe duty to notify the insurancecompanyof Oanychangeof
ownershipor occupancyor increaseof hazard. . . .O T. C. A. & 56-7-804(2000) (emphasis
added). It explicitly makesthe statutoryprotectionof the mortgageeQssterestcontingenton the
mortgagee@fschargeof this duty, statingthatthe insuranceasto the mortgageeQsterestshall
not beinvalidatedOprovided . . thatthe mortgagee®o notifies the insurancecompany. Thus,
section56-7-804is plainly contraryto the CourtOseasoningn Estesandwasobviouslyintended
to supersedé&stesandthe caseson which Estesrelied. Therefore Estesdoesnot controlthe
result in this case.

The Bank alsocitesPhila. Fire & Marine Ins. Co. v. Fields, 13 Tenn.App. 485,1931
WL 1538(1931),decidedafterthe predecessaio section56-7-804wasenacted.In Fields, the
lienholderasserted claim underaninsurancepolicy afterthe subjectpropertywasdestroyedy
fire. The insurancecompanyassertedhat the policy was void becausehe lienholder had

15 The policy stated:

This entirepolicy . . . shallbevoid . . . if theinterestof theinsuredbe otherthanunconditionalor

soleownership. . . or if, with knowledgeof the insured,foreclosureproceedingde commenced,
with noticegiven of saleof any propertycoveredby the policy by virtue of any mortgageor trust

deed.

Estes 62 S.W. at 149.



institutedproceedingso forecloseon the propertyOandailed to notify the InsuranceCompany
of such foreclosure proceedingdd at *3.

TheFields courtfirst relied on Estesfor the propositionthatthe institution of foreclosure
proceedingsdoes not operateto renderan insurancepolicy void. Id. It then cited the
predecessdo section56-7-804 andstatedthat, despitethe fact thatthe lienholderhadinstituted
foreclosureproceedingsQhevasnot requiredby [the statute]to notify the InsuranceCompany
of that fact. He wasonly requiredto notify it of any changeof ownershipor occupancyor
increase of hazard which should come to his knowledige.O

The Bank arguesthat the appellatecourtin Fields was OdismissiveOf the argument
madeby Tennesseé&armersin this case,and notesthat the district courtin ProvidentBank
relied on Fields to hold that the institution of foreclosureproceedingss not an Oincreasef
hazard@ndersection56-7-804. Indeed the district courtin ProvidentBank statedthatFields
Oimplicitly held that the institution of foreclosureproceedingsvas not an increaseof hazard.O
Provident Bank 2006 WL 565921 at *46

With due respectto the district court in Provident Bank, we disagreewith its
interpretationof Fields. From our readingof Fields, thereis no indicationthat the issueof
whetherthe commencementf foreclosureproceedingsonstitutedan increaseof hazardwas
everraisedor considered.Moreover the Fields courtclearlyrelied on Estes which we conclude
wassupersedethy the enactmenbf the predecessoto section56-7-804. Thus,we mustfind
thatFields does not address the issue presented in this appeal.

For the reasonsetforth in our discussiorof the standardnortgageclause we conclude
that the commencemenof foreclosureproceedingsonstitutesan Oincreasef hazardQinder
section56-7-804. It is not a new phenomenorior a propertyowner,facedwith the spectreof
foreclosureto decidethatOitmay pleaseProvidencehatthereshallbe afire andsomeinsurance
moneyto apply on the debt.O Hole, 252 P. at 264-65. Severalof the casesnoting that the
commencemendf foreclosureproceedingsncreasegsherisk of fire weredecidedin the same
time periodasthe enactmentf the actof 1925,the predecessaio section56-7-804. See,e.g.,
Neil Bros. Grain Co. v. Hartford Fire Ins. Co, 1 F.2d 904,907 (9" Cir. 1924); Newark Fire
Ins. Co.v. Pruett, 227P. 823 (Colo. 1924);Hole v. NatOFire Ins. Co. of Hartford, Conn,, 252
P.263,264 (Kan. 1927). Likewise,recentcasegecognizethataninsuredfacedwith imminent
foreclosurehasan Oincentiveo destroythe houseintentionallyto receivethe proceedsof the
insurancepolicy.O ProvidentBank, 234 F. AppOxat 397. In light of this Ohumarmxperience,O
we find thatthe Bank hada duty undersection56-7-804to notify Tennesse&armerswhenit
informed Hill of the commencemenof foreclosureproceedingsas this was an Oincreasef
hazard.OT he statutoryprotectionagainstinvalidationof the policy wasexpresslycontingenton
the BankOslischargeof this duty. Becausehe Bankfailed to notify Tennesse€armerswvhenit
informedHill thatit wasinitiating foreclosureproceedingssection56-7-804doesnot prevent
invalidation of the protection of the BankOs interest under the policy.

16 The Sixth Circuit inProvident Bankdid not reach this issud2rovident Bank 2007 WL 1296033, at *4.



The remainingissuesraisedon appealare whetherthe trial court erredin denying
Tennesse€&armers@otionfor summaryjudgmentasto the BankObadfaith andTCPA claims.
Our holding above pretermits these two remaining issues.

In sum, we interpretboth the standardmortgageclausein the insurancepolicy and
Tennesse&ode Annotateda 56-7-804 consistently. We hold that the commencemenof
foreclosureproceedingsonstitutesan Oincreasa hazard@nderthe standardnortgageclause.
Likewise, the commencemenof foreclosureproceedingsonstitutesan Oincreasef hazardO
undersection56-7-804. The Bank failed to notify Tennesse&armerswhenit informedthe
insuredthatit wasinitiating foreclosuregproceedingsso, consequentlythe Bankis not protected
from invalidationof the protectionof its interestin the policy by thetermsof eitherthe standard
mortgageclauseor the statute. Accordingly, we mustconcludethat the trial court erredin
grantingthe BankOsnotion for partial summaryjudgmentandin denyingTennesse&armersO
motion for summary judgment. This decision must be reversed.

The decisionof the trial court is reversedand the causeis remandedfor further
proceedingsiot inconsistenwith this Opinion. Costsof this appealaretaxedto AppelleeU. S.
Bank , for which execution may issue if necessary.

HOLLY M. KIRBY, JUDGE



