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OPINION

|. Background



On Januay 21,2005 the appdlant, John S. Bright, filed a verified complaint for medical
malpractice agang variousmedical entities, induding the appdlees, Russdll J. Smith, M.D., and
the University of Tennessee Medical Center (QUTMCQ. Inter dia, the complaint states that on
or about
September 22, 2003 Mr. Bright was admitted to UTMC for treatment of an infection to his
hands and finge's, which the defendants diagnosd as Olesh eating bacteria,O and tha the
deendants prescribed various drugs and other therapies based upon tha diagnoss. The
complaint further states that as a result of the defendantsQcare and treatment, Mr. Bright suffered
from digestive problems tha required further treatment and that when he was discharged from
the hogital on September 29, 2003,he had log skin and muscle tissuein his handsand Qvas left
with severe scarring which requires surgical repairs, and with pemanent imparment of his
handsO Further, the complaint asserts tha on Januay 15, 2004 Mr. Bright experienced a
recurrence of the same medica condition for which he had conaulted the defendants, but tha on
this occasion, he conaulted a different physcian who, on Januay 22, 2004, advised him tha, in
fact, his condition was not caused by a Glesh eating bacteria,Obut rather, by Ga much less severe
condition which was successfully treated with an cintment.O Because of the defendants@ alleged
misdiagnoss and subsequent treatment based upon such misdiagnaosis, the complaint maintains
Mr. Bright has suffered and will suffer variousinjuries and cods and requests that he be awarded
ajudgnent for compensatory damages in areasonable amountto bedetermined by ajury.

A. Dr. Smith@ Motion for Summary Judgment

On Septembe 6, 2006, Dr. Russell Smith filed a motion for summary judgment upon
groundstha 1) his care and treatment of Mr. Bright met the relevant standad of care govening
an infectious disease physcian and 2) Mr. Smith@ complaint was filed over oneyear after his
last treatment or interaction with Mr. Bright and was, therefore, barred by the applicable statutes
of limitation. Attached in suppot of this motion was Dr. Smith® own affidavit as an expert
attesting tha hedid nat deviate fromthe standad of care applicable to physciansof his specialty
in his care and treatment of Mr. Bright

After ahearing on Octobe 13, 2006 thetrial court entered its order granting Dr. Smith@
motion for summary judgnent uponspecified groundstha there was no evidence tha Dr. Smith
violated the applicable standad of care or tha any act or omission by him contributed to any
injuries or damages to Mr. Bright Neithe Mr. Bright nor his attorney were present at the
Octobea 13, 2006 hearing, and thereafter, on November 10, 2006, Mr. Bright filed a motion
pursuant to Tenn. R. Civ. P. 59 and/or 60 to set asdethe order granting summary judgnent upon
thegroundtha his attorney, Dougles E. Taylor, did not receive notice of such hearing as attested
by Mr. Taylor@ suppotting affidavit, which providesin pertinent part as follows:

On the 13" day of Octobe, 2006 | was informed tha the Court
entered an Order granting the Motion For Summary Judgmnent of
the Defendant, Russell J. Smith, M.D.

| was in the Sevier County Chancery Court on the 13" day of
October, 2006 having been noticed to a hearing there.



| did not receive notice of the above hearing in the Knox County
Circuit Court.

Given tha the 13th of Octobe is my wedding anniversary and a
day | had attempted to keep clear on my calenda for obvious
reasons | would have been particularly aware of any notice for
tha dae and | would have identified the conflict and notified
coungl and the Court, had notice been received.

The notice for the above hearing was actudly ddivered to my
office onthe 25" day of Octobe, 2006

The Notice, pogmarked Septembe 27, 2006, was sent to the
wrong address.

| was informed on the afternoonof the 13th of October, 2006 tha
a telephonecall was made to my office by Defendant@ counsl at
some time the morning of Octobe 13, 2005.

| was informed by my receptionist tha she informed the caller |
wasin court in Sevierville.

| arrived at the Sevier County Courthouse on the above hearing
dae shortly before 9:00 am., and, uponleaving the courtroomin
Sevierville at around1:30 p.m., ontheabovedae, | turned my cell
phoneon, having been required to turn the cell phone off while in
court, and received a message from Defendant@ couns tha the
hearing had been scheduled tha morning and that the Court had
aready ruled onthe Defendant@ Motion.

Neither the Plaintiff or | was aware of the hearing in Knox County
Circuit Court set for the 13" of October, 2006 urtil | received the
above voice message after the Court had appaently ruled on the
Defendant@ Motion.

My absence and the absence of Plaintiff at the above hearing in
Knox County Circuit Court was not willful, but was dueto lack of
knowledge of the hearing, mistake, inadvertence, surprise or
excusable neglect and the relief soughtby Plaintiff in its Motion
To Set Asde Judgnent would afford judice in this matter.

Also attached to the motion to set asidethejudgnent is a copy of a notice from the Knox County
Circuit Court to Mr. Taylor indicating tha the motion for summary judgmnent is set for hearing
on Octobea 13, 2006 Thisnoticeis addressed to:

Douglas E[.] Taylor



124 Court Avel Suite 201
Sevierville, TN 37862

Contrary to the address on this notice, in Mr. Bright@ complaint, Mr. Taylor® address was listed
as 248 Bruce Street, Mill Corner Place, Suite Five, Sevierville, Tennessee, 37862.

The motion to set aside the judgnent came on for hearing on December 8, 2006, and
thereafter, by order entered December 20, 2006, the motion was denied. Subsequently, Mr.
Brightfiled timely notice of his appedl of thisorder.

B. UTMCQ® Motion for Summary Judgment

On Decembe 22,2006,UTMC aso filed a motion for summary judgnent upongrounds
tha it complied with the applicable standad of professiond practice, tha no act or omission of
any UTMC employee or agent caused or contributed to any claimed injury or damage to Mr.
Bright, and that Mr. Bright@ complaint was time barred unde the oneyear statutes of limitation
set forth at Tenn. Code Ann. o 28-3-104 and 29-26-116. In suppot of this motion, UTMC
referenced the affidavit of Mary Alice Bozeman, R.N., wherein she attested that all howital
employees and agents of UTMC complied with the recognized standad of professond practice
in thar care and treatment of Mr. Bright, and that he did not suffer any ham or injury as a
proximate result of any act or omission of any UTMC agent or employee. With relation to the
asserted ground tha Mr. Bright® complaint was time barred by the one year statute of
limitations Ms. Bozeman@® affidavit further attested that Mr. Bright did not return to UTMC
after December 18, 2003, and as previoudy noted, his complaint was not filed untl over one
year later, on Januay 21, 2005

In his respong to UTMCG@ motion for summary judgment, Mr. Brightdenied tha thereis
no genuine issue of material fact and asserted, inter alia, that with regard to UTMC, Qhe sole
event at issueis a biopsy taken by [UTMC], which biopsy sample was dropped on the floar and
the same sample was then picked up and submitted for review.O In suppot of the assertion that
the biopsy sample was droppeal, Mr. Bright referenced portions of depostion testimony of
himself and his wife, Kristine Morphewn, and his and Ms. Morphenv@ affidavits which
respectively provided in petinent pat as follows:

During my several visits to the UT Medical Center howital, | had
two biopses doneon my hands

During one of the biopses, a dodor or technician or howital
employee who performed the biopsy, complained that he had been
provided the wrong surgical kit, but said it would work and
proceeded with the biopsy.

After taking the sample, the above person taking the biopsy
droppe the sample on thefloor of theroomwhere the biopsy was
being performed, scoopel the sample up off of the floor stating it



would be aright [sic], and took the sample which came from the
floorfor testing.

My wife, Krisitine Morphew, was present at the above biopsy.

| was later told by Dr. Russell Smith tha the biopsy was
incondugve.

Ms. Morphen@ affidavit further stated as follows:

During my husband@ severa visitsto UT Medical Center hospital,
he had two biopses doneonhishands. . . .

During oneof thebiopsestaken at UT Medical Center, for which |
was present, the doctor or technician or hogital employee who
performed the biops/, complained that he had been provided the
wrong surgical kit, but said it would work and proceeded with the

biopy.

After taking the sample, the above person taking the biopsy
droppel the sample on thefloor of theroomwhere the biopsy was
being peformed, scoopeal the sample up off of the floor stating
tha it would bearight[sic], and took the sample which came from
thefloorfor testing.

UTMCG® motion for summary judgment was heard on April 10,2007,and was granted by
order entered the same date. Thereafter, Mr. Bright filed timely notice of his apped of this
order.

Upon Mr. Bright® request, his appeals of thetrial court@ orders of December 20, 2006,
and April 10, 2007, were consolidaed for hearing before this Court.

I1. Issues
We address thefollowing issues:

1) Whether the trial court erred in denying Mr. Bright® motion to set aside its order
granting Dr. Smith@ motion for summary judgment.

2) Whether thetrial court erred in granting UTMCG@ motion for summary judgment.

[11. Analysis

A. Standard of Review



Summary judgnents enable courts to condude cases tha can and should be resolved on
dispostive legd issues. See Byrd, 847 SW.2d 208, 210 (Tenn. 1993) Airport Props Ltd. v.
Gulf Coad Dev., Inc.,, 900 S.W.2d 695,697 (Tenn. Ct. App. 1995) They are appropriate only
when the facts materia to the dispostive legal issues are undisputed. Accordingly, they should
not be used to resolve factud disputes or to determinethefactud inferences tha should bedrawn
from the evidence when tho inferences are in dispute. See Bellamy v. Federal Express Corp,,
749S.W.2d 31, 33(Tenn. 1988.

To be entitled to a summary judgnent, the moving paty mug demondrate tha no
genuineissues of material fact exist and tha he or sheis entitled to judgnent as a matter of law.
See Tenn. R. Civ. P. 56.04; Byrd v. Hall, 847 SW.2d at 210; Planet Rock, Inc. v. Regis Ins.
Co., 6 SW.3d 484,490 (Tenn. Ct. App. 1999. A summary judgmnent should not be granted,
however, when a genuine dispute exists with regard to any material fact. Seavers v. Methodist
Med. Ctr., 9 SW.3d 86,97 (Tenn. 1999; Hoginsv. Ross 988 S.W.2d 685 689 (Tenn. Ct. App.
1998) Our task on apped is to review the record to deermine whether the requirements for
granting summary judgment have been met. See Hunter v. Brown, 955S.W.2d 49, 50-51 (Tenn.
1997) Aghili v. Saadanhgadi, 958 SW.2d 784, 787 (Tenn. Ct. App. 1997). Tenn. R. Civ. P.
56.04 provides tha summary judgment is appropriate where: (1) there is no genuine issue with
regard to the material facts relevant to the claim or defense contained in the motion, see Byrd,
847 SW.2d at 210; and (2) the moving paty is entitled to a judgnent as a matter of law on the
undisputed facts. See Anderson v. Standard Register Co., 857 SW.2d 555, 559 (Tenn. 1993)
A paty seeking a summary judgment mus demonstrate the absence of any genuine and material
factud issues. Byrd 847S.W.2d at 214.

When the paty seeking summary judgnent makes a propely suppoted motion, the
burden shifts to the non-moving party to set forth specific facts establishing the existence of
disputed, material facts which mug beresolved by thetrier of fact. See Byrd 847S.W.2d at 215
Robinson v. Omer, 952 SW.2d 423,426 (Tenn. 1997) The nonmoving paty may not smply
rest upon the pleadings but mug offer proof by affidavits or other discovery materias
(depogtions answersto interrogéaories, and admissionson file) provided by Rule 56.06 showing
tha thereisagenuineissuefortria. If thenonmoving paty does not so respond,then summary
judgment, if appropriate, shdl be entered agand thenon-moving paty. Tenn.R. Civ. P. 56.06.

Summary judgments do not enjoy a presumption of correctness on appeal. See Nelson v.
Martin, 958 SW.2d 643,646 (Tenn. 1997} City of Tullahoma v. Bedford County, 938 SW.2d
408, 412 (Tenn. 1997) Accordingly, when we review a summary judgnent, we view al the
evidence in the light mog favorable to the nonmovant, and we resolve all factud inferencesin
thenonmovant@ favor. See Luther v. Compton, 5 S.W.3d 635 639 (Tenn. 1999) Muhlheim v.
Knox County Bd. of Educ., 2 SW.3d 927,929 (Tenn. 1999) A summary judgnent will be
uphéd only when the undisputed facts reasonably suppot oneconduson - tha the moving party
isentitled to ajudgment as a matter of law. See Whitev. Lawrence 975S.W.2d 525,529 (Tenn.
1998} McCall v. Wilder, 913S.W.2d 150,153(Tenn. 1995)

We further note that ] he setting aside of asummary judgment . . . lieswithin the sound
discretion of the Trial Court.O Marr v. Montgomery Elevator Co., 922 S\W.2d 526,528 (Tenn.
App.1995) In Eldridgev. Eldridge the Tennessee Supreme Court stated as follows regarding
theabuse of discretion standad:



Unde the abuse of discretion standad, a trial court@ ruling Qwill
be uphdd so long as reasonale minds can disagree as to the
propriety of the decision madeO State v. Scott, 33 S.W.3d 746,
752 (Tenn. 2000) State v. Gilliland, 22 SW.3d 266, 273 (Tenn.
2000) A tria court abusssits discretion only when it Gipplie[s] an
incorrect legd standad, or reachds] a decison which is aganst
logic or reasoning tha causes] an injugice to the paty
complainingO State v. Shirley, 6 S.W.3d 243, 247 (Tenn. 1999.
The abuse of discretion standad does not permit the appdlate
court to subditute its judgnment for tha of thetrial court. Myint v.
Allstate Ins. Co., 970SW.2d 920 927 (Tenn. 1998).

Eldridgev. Eldridge 42 S.\W.3d 82,85 (Tenn. 2001) (aterationsin origind).

An abus of discretion occurs when the lower court@® decisionis withouta basisin law or
fact and is, therefore, arbitrary, illogical or unongionable. State v. Brown & Williamson
Tobacao Corp., 18 SW.3d 186 191 (Tenn. 2000)

B. Summary Judgment for Dr. Smith

First, we address Mr. Bright® argument tha the trial court abused its discretion in
denying his motion to set aside its grant of summary judgmnent in favor of Dr. Smith. As
previoudy noted, such motion was filed pursuant to Tenn. R. Civ. P. 59, which alows the trial
court to amend a judgment Qo correct a clear error of law or to prevent injustice,OBradley v.
McLeod, 984 S.W.2d 929 933 (Tenn. Ct. App. 1998), and Tenn. R. Civ. P. 60.02, which, inter
alia, allows a court to relieve a party from a judgment for Onistake, inadvertence, surprise or
excusable neglect.O Mr. Bright contendsthat the trial court should have set aside its judgment
because of the court® failure to send nofice of the hearing on the motion for summary judgrrent
to his correct address. He asserts that as result of this mistake, he was absent from the hearing
and was deprived of afiling deadline unde Tenn. R. Civ. P. 56.04, which provides tha a party
opposng a motion for summary judgnent has until five days before the hearing on such a
motion to file opposng affidavits. Uponour review of therecord and the applicable law, we are
compdled to condudetha thetrial court abused its discretion in failing to set asideits summary
judgment.

Dr. Smith argues tha thetrial court correctly denied Mr. Bright@ motion to set asideits
summary judgrnent because as of the time of the hearing on the motion to set asde the summary
judgment, Mr. Bright had failed to present any evidence or argument rebutting Dr. Smith@
motion for summary judgment and suppoting expert affidavit. As authonty for this argument,
Dr. Smith relieson our decisionin Donnelly v. Walter, 959 SW.2d 166 (Tenn. Ct. App. 1997)
The plaintiff in Donnelly, filed suit for medical malpractice, and defendants in the case filed
motions for summary judgment with suppoting affidavits. The plaintiff failed to submit an
opposng affidavit in respone. Neither the plaintiff nor his attorney was present at the
subsquent hearing on the motion for summary judgment and the motion was granted.
Thereafter, the plaintiff filed a motion to reconsder, requesting tha her case bereingated or that



she be allowed to take a voluntary nonsiit. The trial court denied this motion, finding that
plaintiff@ attorney had received adequate noftice of the hearing on the motions for summary
judgnent and that the plaintiff had failed to submit material in oppostion to such motions On
apped, the plaintiff arguad tha athough he recelved adequae notice of the hearing on the
motionsfor summary judgnent, his absence from the hearing should have been excused because
heinadvertently appeared at the wrong courthouse. However, we foundno basis for vacating the
tria court@judgment and stated as follows:

Assuming, solely for the pumpos of argument, tha counsl®
failure to go to the correct courthous for the hearing was
excusable, we cannotoverlook the fact tha [the plaintiff] failed to
suppot his motion to recongder with any evidence making out a
disputed material fact regarding the merits of the lawsuit. Thee
was absolutely no reason to set aside the summary judgnents in
the absence of some indication tha the plaintiff had a respong to
the defendantsOpropealy suppoted motions

Dr. Smith contendsthat even if Mr. Bright is excused from having failed to attend and
submt evidence in oppostion at the initial hearing on the motion for summary judgment, he
should not be further excused for failing to respond to such motion by the time of the later
hearing on the motion to set aside the summary judgrment. We do not agree and find a clear
distinction between the case before us and Donnelly. In Donnélly, it was undisputed that the
plaintiff received propea notice of the initial hearing on the motion for summary judgment,
whereas in the ingant matter, it is clear from the record tha, as a result of the Circuit Court
clerk@ negligence and/or mistake and dueto no fault or mistake of Mr. Bright or his couns,
Mr. Brightdid nat receive propea notice of the hearing on the motion for summary judgment. As
a consquence, there was fallure to comply with Tenn. R. Civ. P. 6.04(1), which provides in
pertinent part that (a] written motion, other than onewhich may be heard ex parte, and notice of
the hearing thereof shdl be served not later than five (5) days before the time specified for the
hearing.O Thefact tha Mr. Bright was given adequée notice of the hearing on the motion to set
asidethesummary judgnentisirrelevant. Theonly issue before thetrial court at the hearing on
the motion to set aside its prior judgnment was Cshould summary judgnent be set aside because
the plaintiff did not receive adequae notice of the hearing on the motion for summary
judgment?0 It is undisputed tha the clerk sent the notice of the hearing to the wrong address,
and therefore, dueto no fault of his own, Mr. Bright did not receive notice and therefore did not
appear. Because notice of the hearing was required pursuant to Tenn. R. Civ. P. 6.04(1), the
summary judgnment should have been set aside Theissue of whether Dr. Smith was entitled to
summary judgment was not before the court at the hearing on Mr. Bright@ motion to set aside
the summary judgment. Quite simply, Mr. Bright@ obligation to raise a meritorious defense to
themotion for summary judgment was not triggeared because he was not provided with adequate
notice of the hearing on the motion for summary judgnent, and he was thereby denied due
process. See Mayes v. Jamco-KW, LLC, No. E200501425COA-R3-CV, 2006 WL 468766at
*2 (Tenn. Ct. App. E. S, filed Feb. 28,2006) Accordingly, we hold that thetria court abused
its discretion in failing to grant Mr. Bright@ motion to set aside summary judgment in favor of
Dr. Smith.



C. Summary Judgment in Favor of UTMC

Mr. Bright also argues tha thetrial court erred in granting UTMC@ motion for summary
judgment. This motion stated thefollowing as groundsfor relief:

At all times pertinent, the care and treatment provided by UTMC
employees and agents met the recognized standard of acceptable
professond practice for hogpita employees in Knox County,
Tennessee in 2003.

No act or omission of any UTMC employee or agent caused or
contributed to any claimed injury or damage of [Mr. Bright].

[Mr. Bright®] claim is bared by the applicable statute of
limitationsfoundat T.C.A. ©29-26-116and T.C.A. © 28-3-104

In suppot of this motion, UTMC referenced the affidavit of Mary Alice Bozeman, R.N.; Mr.
Bright® UTMC medica records attached to such affidavit; the statement of undisputed facts;
UTMCG® memorandum of law in suppot of the motion; and Mr. Bright® complaint. Although
not stated in the order granting the motion for summary judgment, it is appaently undisputed
tha the trial court® ruling in favor of UTMC was based both 1) upon Mr. Bright® failure to
respondto the motion with expert testimony establishing a genuine issue of material fact and 2)
uponhis failure to file suit within the time required by applicable statutes of limitation. It isour
determinaion tha the record does not suppot summary judgnent on either ground

Pursuant to Tenn. Code Ann. & 29-26-115(@), the plaintiff in a medical malpractice case
such astheoneat bar bears theburden at trial of proving the following:

(1)The recognized standad of acceptable professiond practice in
the profession and the specialty thereof, if any, that the defendant
practices in the community in which the claimant practices or in a
similar community at the time the injury or wrongful action
occurred;

(2) Tha the defendant acted with less than or failed to act with
ordinay and reasonable care in accordance with such standad,
and

(3) As a proximate result of the defendant@® negligent act or
omission, the plaintiff suffered injuries which would not otherwise
have occurred.

As previoudy stated, before summary judgment may be granted the moving paty mug
demondrate that no genuineissues of material fact exist and tha heor sheisentitled to judgnent
as a matter of law. Byrd, 847 SW.2d at 214 In order to satisfy this burden in the ingant case,
UTMC was required to show tha no genuine issue of material fact existed as to at least one of



the three statutory elements set forth above In further regard to the burden of proof imposed
upona paty seeking summary judgnent, the Tennessee Supreme Court has reiterated as follows:

Mere condusory assertions tha the nonmoving paty has no
evidence is clearly insufficient. The movant mug ether
affirmatively negate an essential element of the nonmovant@ claim
or condudvely establish an affirmative defense.  If the movant
does not negate a claimed basis for the suit, the nonnovant®@
burden to produe eithe suppoting affidavits or discovery
materials is not triggered and the motion for summary judgnent
fails.

McCarley v. West Quality Food Service, 960S.W.2d 585,588 (Tenn. 2005)

In suppot of the trial cout@ grant of summary judgnment, UTMC relies upon the
affidvait of Mary Alice Bozeman, R.N., tha was attached to its motion. In that affidavit, Ms.
Bozeman attests that sheis alicensed nurse, tha sheis familiar with the recognized standard of
howital care in the local community, and tha it is her opinion Qo a reasonable degree of
certainty tha all [UTMC] hogital employees and agents complied with therecognized standad
of acceptable professiond practice applicable to hogital employees and agents in Knox County,
Tennessee at al times during the care and treatment of [Mr. Brigh{] .. . and. . . that [he] did nat
suffer any harm or injury as a proximate result of any act or omission of any UTMC agent or
employee.O Ms. Bozeman further attests that her opinionin this regard is based on her review of
Mr. Bright@ UTMC medica records attached to her affidavit. Citing Seavers, 968 SW.2d at
831, UTMC states that (i]f the defendant refutes plaintiff@ allegaionswith expet testimony
and the plaintiff produes no countervailing expert testimony, defendant is entitled to summary
judgment.OAccordingly, UTMC insists Mr. Bright was required to present expat testimony in
respon to Ms. Bozeman@ affidavit and that his failure to do so warranted summary judgmnent
agang him. We do not agree.

In his resporse to UTMCG@ motion for summary judgment, Mr. Bright alleged that during
the course of his treatment, UTMC mishandled a biopsy sample taken from him, and he
suppotted this allegation with the depostion testimony of himself and his wife. Mr. Bright@
response further asserted tha this mishandled biops/ sample is Qhe sole event at issueQwith
regard to UTMC. Review of the medical records which formed the basis for Ms. Bozeman®
opinion reveals that the aleged inddent of the mishandled biops/ sample was not induded in
such records, and UTMC does not assert tha Ms. Bozeman was otherwise aware of this event or
tha she congdered it in forming her opinion. It has not been indicated tha Ms. Bozeman was
aware of the dropping of the biopsy sample and that she consdered tha event in reaching her
condusonsnor has UTMC demondrated tha the dropping of the biopsy sample did not occur,
did not violate the applicable standad of care or did not cause Mr. Bright@ injuries. Therefore,
it is our determinaion tha UTMCG@ motion for summary judgment should not have been granted
onthis ground. While we recognize tha, pursuant to Tenn. CodeAnn.a 29-26-115a) and (b), if
Mr. Brightis to prevail at trial he mug submit expert testimony tha the alleged mishandling of
the biopsy sample condituted a violation of the standad of care and caused his injuries, UTMC
did not, either in its motion for summary judgrrent or by subssquent pleading, raise Mr. Bright@
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failure to suppot this alegaion with expert testimony as a groundfor summary judgnent, and
we do not agree tha the obligaion to present such expert testimony was triggered by UTMC®
motion for summary judgnment. Undea the circumstances presented, we do not agree tha Mr.
Bright® failure to indude an expert affidavit in his resporse to the motion for summary
judgnment warranted judgment agang him.

As noted, UTMC® motion for summary judgment was appaently granted on the
additiond ground tha Mr. Bright failed to file his complaint within the time allotted unde
applicable law. In this regard, Tenn. Code Ann. & 28-3-104 provides tha a persond injury
action shdl be commenced within oneyear after the dae of the injury, and Tenn. Code Ann. &
29-26-116@) provides tha in malpractice actions Qi]n the event the aleged injury is not
discovered within such one(1) year peiod, the period of limitation shdl beone(1) year fromthe
date of such discovery.O In suppot of thetrial court@ rulingin its favor on this ground, UTMC
states tha a plaintiff has oneyear from the dae of injury to file his lawsuit. UTMC references
Ms. Bozeman@® affidavit wherein she attested that Mr. Bright was last treated by an agent or
employee of UTMC on December 18,2003,and notes tha his complaint was not filed until over
oneyear later on Januay 22,2005. However, UTMCG@ argument tha filing on this date violated
the statute of limitationstotally disregardsthe provison of Tenn.CodeAnn. & 29-26-116 which
allows suit to befiled within oneyear of discovery. As previoudy stated, the complaint filed by
Mr. Bright in this case was a verified complaint, and as such has the force and effect of an
affidavit. See Musev. First People@ Bank of Tennessee, No. E200502869COA-R3-CV, 2007
WL 845893,at *7 (Tenn. Ct. App. E. S, filed Mar. 21, 2007) Lavado v. Keohane, 992 F.2d
601, 605 (6th Cir. 1993) Knight v. Hospital Corp. of America, No. 01A01-9509C/-00408,
1997WL 5161,at *4 n. 4 (Tenn. Ct. App. M. S, filed Jan. 8, 1997) As this Court has stated,
Qulnde our standad of review of thetrial court@ grant of summary judgment, we are required
to take as true verified facts favorable to the oppment of the motion OHart v. Joseph Decosmo
and Company, LLP, 145SW.3d 67, 76 (Tenn. Ct. App. 2004) Thus in the ingant matter, the
trial court was obliged to take as true the statement in Mr. Bright@ complaint tha (o]n or about
the 22 day of Januay, 2004, [heg was informed tha he did not suffer from a Glesh eating
bacterialas diagnosd by [UTMC], but was diagnosed with a much less severe condition which
was successfully treated with an ointment.O Discovery of injuryOunde Tenn. CodeAnn. o 29-
26-116 Oneans the discovery of the existence of a right of action, tha is, facts which would
suppot an action for tort againg the tort-feasor. Such facts indudenot only the existence of an
injury, but the tortious origin of the injury.O Hathaway v. Middle Tenn. Anesthesiology, 724
S.W.2d 355 359 (Tenn. Ct. App. 198§. Mr. Bright® complaint appaently asserts that the
Qortious originOof his injuries was UTMCG@ misdiagnoss of his condition and commensurate
treatment of his condition. His attestation tha he discovered such misdiagnoss on or about
Januay 22,2004,within oneyear of thetime his complaint was filed, was not refuted by UTMC
and accordingly, summary judgnent should not have been granted on the ground that his suit
violated the statute of limitations

V. Conclusion
For the reasons stated, the judgnments of the trial court are vacated and the cause is

remanded to the trial court for furthe action consistent with this opinion. Cods of apped are
assessed to Russell J. Smith, M.D., and the University of Tennessee Medical Center, equdly .
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SHARON G. LEE, JUDGE
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