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OPINION

A full recital of the background in this case is set out in the Court’s previous Opinion.  See
Clear Channel v. A. Quality, Inc.,  et al, No. W2006-00946-COA-R3-CV, 2007 WL 1048957, at
*1 (Tenn. Ct. App. Apr. 9, 2007) perm. app. denied (Tenn. Sept. 24, 2007).  We will briefly outline
the facts pertinent to this appeal.  The lawsuit arose out of a dispute over the ownership of a billboard
structure built on land belonging to Defendants/Cross-Plaintiffs/Appellees, A Quality, Inc., d/b/a Mr.
Pride and A Quality, PMM, Inc. (hereinafter collectively “Mr. Pride”).  The land is located near the
northwest corner of Poplar Avenue and Mendenhall Road, in Memphis, Tennessee.  In 1993, Mr.
Pride leased the billboard structure to the predecessor of Plaintiff/Cross-Defendant/Appellant Clear
Channel Outdoor, Inc. (“Clear Channel”) for a term of ten years.

At the end of the lease, Clear Channel filed a complaint against Mr. Pride for injunctive and
declaratory relief, asserting that it owned the billboard structure.  Mr. Pride filed a counter-
complaint, seeking damages for the loss of revenue from advertising on the billboard structure,
allegedly caused by Clear Channel’s wrongful detainer of the structure.

The trial court bifurcated the issues of ownership of the billboard structure and Mr. Pride’s
claim for damages.  On March 9, 2006, the trial court resolved the issue of ownership, finding that
Mr. Pride was the owner of the billboard structure.  The trial court’s holding on the question of
ownership was ultimately affirmed in our Opinion in the previous appeal.  See Clear Channel
Outdoor, Inc., 2007 WL 1048957, at *4-5.  While the appeal on the issue of ownership was pending,
the trial court proceeded on the issue of damages to Mr. Pride.

On the issue of its alleged damages, Mr. Pride sought discovery regarding Clear Channel’s
revenue, expenses and contracts on billboards located near the subject billboard structure.  Clear
Channel objected to disclosing such information to Mr. Pride, characterizing Mr. Pride as a
competitor and asserting that the information sought was proprietary.  In November 2005, Mr. Pride
filed a motion to compel Clear Channel to disclose the requested information.

The trial court did not rule on Mr. Pride’s motion to compel.  Instead, in January 2006, the
trial court entered an order holding the motion to compel in abeyance and appointing a special master
to assist the trial court in assessing Mr. Pride’s damages.  The trial court’s order designated two
issues for the special master:

1. The fair market rental value of the real estate on which the sign structure in issue
is located, taking into consideration factors generally considered in the leasing of
such billboard real estate.
2. The fair market revenues which could have been earned at this location, taking into
consideration revenue earned from sign boards of similar location and size and,
taking into consideration factors generally considered in the billboard industry.  



Heretofore, Clear Channel was represented by another law firm.  At this point in the record, Mr. Spence
1

appears as counsel of record for Clear Channel.

A static or stationary two-sided billboard has one non-moving advertising space on each side.
2

A Tri-Vision sign board allows for each side to showcase three signs, rather than just one static sign on
3

each side.

The Special Master’s Report stated:
4

*All Monthly Net Figures

I. Advertising Revenue based on a Static Stationary Ad

A. East Face

1. $3,825.00/month

B. West Face

1. $3,230.00/month

C. Vacancy

1. 5%/month

D. Sales Commission

1. 6% - $402.14/month

E. Utilities

1. $100.00/month

F. Insurance

1. $50.00/month

G. Expenses related to the installation of advertisements on the sign on vinyls

1. $62.50/month

H. Monthly net income to owner of the structure
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The January 2006 order directed Mr. Pride to propose a person to serve as special master, and gave
Clear Channel a time period in which to object and, if necessary, propose an alternate to serve as
special master. 
 

On June 9, 2006, the trial court entered a consent order appointing Mr. David Buring
(“Buring”) as Special Master.   Buring has owned a billboard company in the Memphis area in the1

past, and at the time of his appointment owned a billboard located near the billboard structure at
issue in this case.  He purchases outdoor advertising in several cities, including Memphis, and is
familiar with the advertising space in the area in which the subject billboard structure is located.

Buring prepared his report to the trial court without meeting with the parties, receiving any
documents from the parties, or hearing the testimony of any witnesses.  Rather, Buring prepared his
report based on his own experience in the billboard industry.

In his report, Buring calculated net monthly revenue figures on the billboard structure under
two scenarios.  The first was based on a billboard structure with two “static” sides, the design that
existed at the end of Clear Channel’s lease.   The second calculation was based on a structure with2

“Tri-Vision sign boards,” a sign with rotating advertising panels.   Buring opined that the revenue3

with static signs would be $6,087.61 per month, while the revenue with Tri-Vision would be
$13,091.12 per month.4



1. $6,087.61/per month

*All Monthly Net Figures

II.  If Mr. Pride had decided to put Tri-Visions on each side of the billboard they would, then, have three

faces to sell on the East and West Faces.

A. Cost to purchase two 14' X 48' Tri-Visions

1. $27,000.00 X 2 = $54,000.00

B. Installation Cost to place Tri-Visions on structure

1. $4,000.00 X 2 = $8,000.00

C. Advertising Revenue for East face with Tri-Visions

1. $2,550.00 X 3 = $7,650.00/month

D. Advertising Revenue for West face with Tri-Visions

1. $2,337.50 X 3 = $7,012.50/month

E. Vacancy

1. 5%/month

F. Sales Commissions

1. $835.76/month

G. Utilities

1. $125.00/month

H. Insurance

1. $100.00/month

I. Expenses related to installation of advertising on Tri-Vision signs

1. $110.00/month

J. Monthly net income to owner of structure

1. $13,091.12/per month

III. Land Rent - It is my opinion that the land rent on Poplar Avenue East Memphis billboard must be a

function of the advertising revenue.  This particular sign sits at the Northwest section of Poplar Avenue and

Mendenhall.  This portion of Poplar is the number one most requested part of our city for billboard

advertising.  There are only ten (10) bulletin size billboards on Poplar Avenue between Perkins and I-240. 

Therefore, I feel that fifty (50) percent of the net advertising revenue would be fair as land rent for this

particular billboard location.
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In addition, Buring reported that, in his opinion, land rent would be a “function of the
advertising revenue,” in light of the fact that the location of the subject billboard structure was the
“number one most requested part of [Memphis] for billboard advertising.”  Buring estimated that
the land rent for the location would equal 50% of the net advertising revenue.  The Special Master’s
report was submitted to the trial court on June 29, 2006.

A little over a month later, on August 1, 2006, Mr. Pride filed a “Motion to Adopt Special
Master’s Report and Award Damages for Lost Profits.”  In the motion, Mr. Pride asked the trial court
to award lost profit damages to Mr. Pride based on the Tri-Vision scenario in the Special Master’s
Report.  In support of its motion, Mr. Pride filed an affidavit by David Hogue, as a representative
of CBS Outdoor, Inc., outlining negotiations in 2003 and 2004 between him and Mr. Pride’s
president, Dudley Langston, to lease a Tri-Vision sign for the billboard structure at issue.  Hogue’s
affidavit asserted that the Tri-Vision sign structure would have been implemented had Clear Channel
not asserted ownership of the billboard structure after expiration of its lease with Mr. Pride.



The trial judge at this point was Chancellor D. J. Allissandratos.
5
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On August 17, 2006, the parties took the deposition of Special Master Buring.  Buring was
questioned at length about the basis for the damage calculations in his Special Master Report.

On August 23, 2006, Clear Channel filed its “Response to Motion to Adopt Special Master’s
Report, and Notice of Exceptions and Objections.”  At the outset in its response, Clear Channel
“notes for the record” that its objections to the Special Master’s Report were filed within ten days
of Buring’s deposition.  In its objections, Clear Channel criticizes the Special Master’s damage
calculations as speculative, hypothetical and not based on any facts or evidence submitted by the
parties in the case.  Further, Clear Channel argues that the trial court should not consider the
documents submitted by Mr. Pride on its negotiations for a Tri-Vision sign in 2003-2004.  Clear
Channel asked for a trial on the issue of damages.

The next day, on August 24, 2006, the trial court  held a hearing on Mr. Pride’s motion to5

adopt the Special Master’s Report and award of damages.  At the hearing, Clear Channel voiced its
objections to the Special Master’s damage calculations, and the following exchange ensued:

THE COURT: Let’s deal with this issue of the special master the parties
chose.  As I understand, the fundamental exception is that the special master based
upon a two-sided versus a three-sided; is that correct?

MR. SPENCE: That’s the fundamental dispute we have.  I suggest - -
THE COURT:  It is fair to say that this is one of the really high traffic areas

of Memphis, Poplar and Mendenhall”
MR. CRADDOCK: Mr. Buring says it’s one of the best locations.

* * *
MR. SPENCE: No dispute about that, Your Honor.
THE COURT: All right.  Let me ask you this, if he should not use a three-

sided in one of the highest trafficked areas of Memphis, where would you use a three-
sided?

MR. SPENCE: Your Honor, I don’t know.  I mean, I’m not - -
THE COURT: Okay.
MR. SPENCE: I know how it exists to that.  I know how it was contemplated

by the parties, but I’m not going to argue with the Court that – that Poplar Avenue
and Mendenhall isn’t a very high traffic area, that Tri-Vision might be a great place
for.  I’m not arguing that with the Court.

THE COURT: Okay.  Well - -
MR. SPENCE: I don’t think that’s the issue there.
THE COURT: What is the issue then?  Because that’s apparently - - I thought

that’s one of the things I asked on the front-end here.  I thought that was the issue.
MR. SPENCE: No, your Honor.
THE COURT: What is it then?
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MR. SPENCE: That’s one of the issues.  I mean, beyond that there are other
layered issues.  One of which is the fact that none of the data that Mr. Buring reports
on whether it’s for a two-face or whether it’s for a Tri-vision is related to any fact in
this record: No advertising revenue figures, no client lists, nothing.

And so there’s nothing about his computation that make it related to this case
or the facts of this case, and they’re just numbers that he picked out of the air.  And
I don’t believe that that’s material evidence in this case and in this record and upon
which this Court should rely.  And so that’s another fundamental problem with - -
with his report in that it lacks that.

And lacking that, I suggest to the Court that the computations are unreliable.
Now, those numbers are certainly ascertainable, certainly available to him had he
sought and asked, so that’s another basis.

THE COURT: So what should the numbers have been?
MR. SPENCE: I don’t know, your Honor.

* * *
MR. SPENCE: And I think that at a trial of this matter - -
THE COURT: No.  No.  No.  I think your client says that, I take exception.

Special master, you’ve got it wrong.  Well, okay.  So I can figure out, where is it
wrong?  How much is it wrong?  Is it wrong a hundred dollars; is it wrong a thousand
dollars?  How much is it wrong?

MR. SPENCE: I don’t know how much it is wrong, but I submit to the Court
that a trial of this matter - -

THE COURT: No.  Excuse me.  But if we don’t know how much it’s wrong,
then how do I know it’s wrong?  

MR. SPENCE: Well - -
THE COURT: See, it’s very bold of your client to say the man is wrong.

Okay.  Y’all send him back.  Well, how much off is he?  I don’t know, but he’s
wrong.

MR. SPENCE: Well, I mean - - I mean - -
THE COURT: That’s what your client is saying through you.
MR. SPENCE: Only in the forum that we’re in today which is a motion.  But

I suggest to the Court that - -
THE COURT: No, but see listen - -
MR. SPENCE:  - - at a trial of this matter.
THE COURT: No.  No.  The only reason to have a trial, so to speak, is

because I need to test between two things, theories.  One is the theory of the special
master says which is X, and the theory your client has which is at this point doesn’t
exist.

* * *
THE COURT: See that’s my question.  See one of the things I know about

this special master, aside from the fact that he was chosen by both of the parties, is
that this special master has expertise and knowledge in this area.
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MR. SPENCE: Yes, sir.  Yes, sir.
THE COURT: So he may have been drawing upon that.  Now, hearing that

your client said had I been called upon, I would have shown him A, B, and C, and it
would have shown something different than X.  Well, now, the question is since I
have the master’s report, and your client says with the great certainty I could have
shown A, B, and C.  My question is, well, what does A, B, and C show?  And your
answer is, I don’t know.

MR. SPENCE: No.  What I’m saying is I will tell the Court when this matter
is set for trial, and we try it.  That’s when I will tell the Court what A, B, and C is.

THE COURT: Well, but see if your client doesn’t know that A, B, and C
won’t add up to X right now, what happens?  Are we going to have a trial just for the
sake of your client going now - - now, I’m going to look at A, B, and C - - oh, by the
way A, B, and C does add up to X, but I got my trial.

* * *
THE COURT: Okay.  The special master report is adopted.  The exceptions

are not found to be valid.  Thank you.  We will take a recess.
MR. CRADDOCK: Your Honor, there is this question of Tri-vision versus

Static because we had both in the report.  I strongly believe it should be Tri-vision.
THE COURT: I agree.
MR. CRADDOCK: Thank you, Your Honor.

Thus, Clear Channel’s counsel objected to the Special Master’s calculations as not based on
evidence, objected to Mr. Pride’s assertion that damages should be awarded based on the Tri-Vision
sign board, and asked for a trial on damages.  The trial court rejected Clear Channel’s objections to
the Special Master’s calculations as being non-specific, turned aside Clear Channel’s objection to
using the Tri-Vision scenario and its request for a trial, adopted the Special Master’s Report, and
issued an oral ruling awarding Mr. Pride damages based on the Tri-Vision calculations in the Report.

On August 27, 2006, Clear Channel filed a motion asking the trial court for a trial setting on
the issue of damages.  The next day, on August 29, 2006, the trial court entered a written order
granting Mr. Pride’s motion to adopt the Special Master’s Report, and also awarding Mr. Pride
damages for its lost profits.  In pertinent part, the Order states:

3. To aid the Court in determining the amount of damages suffered by Mr. Pride as
a result of Clear Channel’s wrongful holdover of the Poplar Structure, the parties
consented and agreed to have David Buring serve as a special master in this case.
4. On June 29, 2006, Special Master Buring submitted his report to the Court and the
parties, a copy of which is attached hereto as Exhibit A.
5. The damages calculated by Special Master Buring are based on material evidence,
and therefore, the Court concurs with and adopts his report as conclusive in
determining Mr. Pride’s damages.
6. Based on the evidence provided by Mr. Pride and the deposition testimony of
Special Master Buring, if Clear Channel had not wrongfully detained the Poplar



The post-judgment motions were decided by Chancellor Allissandratos’ successor, Chancellor Kenny W.
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Armstrong.
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Structure after the expiration of its lease with Mr. Pride on September 14, 2003, it is
reasonably certain that the Poplar Structure would currently be a sign structure with
Tri-Vision sign boards, instead of a static, two-sided sign structure.
7. Therefore, the Court finds that Mr. Pride’s damages should be calculated using
Special Master Buring’s second calculation of damages under a lost profits standard
for a Tri-Vision sign structure in the amount of $13,091.12 per month.

WHEREFORE, IT IS ORDERED, ADJUDGED AND DECREED as
follows:

1. The Court adopts Special Master Buring’s report on damages,
rejecting Clear Channel’s untimely objections and exceptions to the
report;
2. Accordingly, Mr. Pride is awarded its lost profits on a Tri-Vision
sign structure in the amount of $13,091.12 per month, for the time
period beginning on September 15, 2003 and ending on the date that
possession of the sign structure is rendered to Mr. Pride, less
$62,000.00, the cost of construction and installation of the Tri-Vision
sign boards as estimated by Special Master Buring.  This amount
being $402,734.76 through August 31, 2006.

Thus, in its written order, the trial court rejected Clear Channel’s objections to the Special Master’s
Report as untimely, and adopted the Report.  Based only on the affidavits and documents submitted
to the trial court by Mr. Pride, the trial court found that it was “reasonably certain” that Mr. Pride
would have installed a Tri-Vision sign on the subject billboard structure had Clear Channel not
asserted ownership.  It awarded lost profits to Mr. Pride based on the Tri-Vision scenario in the
Special Master’s Report, in the amount of $13,091.12 per month minus the cost of construction and
installation, for total damages of $402,734.76.

Thereafter, the trial court denied several post-judgment motions filed by Clear Channel, to
amend the final judgment, to set aside the final judgment, and to grant a new trial.   The trial court6

also denied Mr. Pride’s request for pre-judgment interest.  Clear Channel and Mr. Pride both appeal
the trial court’s decision.

On appeal, Clear Channel raises the following issues:

1. The Chancery Court erred in submitting the main issues in
controversy - - the fair market rental value of the subject real estate
and alleged lost advertising revenues - - to the Special Master
considering the fact that Tennessee law requires the main issues in
lawsuits be determined by the trial court and not by a Special Master.
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2. The Chancery Court’s damage award violates the Tennessee rule
against awarding speculative and hypothetical damages in light of the
fact that the award is based entirely on the Special Master’s
unsupported findings and a hypothetical fact - - the existence of a Tri-
Vision Billboard that does not exist and has never existed.
3. The Chancery Court erred in entering a final judgment considering
that it did so after a non-dispositive motion argument and considering
that it only considered the factually-unsupported conclusions of the
Special Master.
4. Assuming that the Chancery Court’s sole reliance on the Special
Master’s report was proper, the court erred in awarding Mr. Pride
damages in the amount of $13,091.12 when the Special Master’s
report concluded that the amount should only be half that amount or
$6,545.56.
5. The Chancery Court erred in depriving Clear Channel of its
constitutionally guaranteed right to a trial considering the face that the
Special Master’s findings were not final by rule, by order of
reference, or by stipulation of the parties.

Mr. Pride raises four additional issues for our review:

1. Whether Appellant Clear Channel Outdoor, Inc. is barred from
attacking the special master’s findings and procedures on appeal due
to its failure to timely file written objections and exceptions to the
special master’s report?
2. Whether the trial court satisfied the requirements of Tenn. R. Civ.
P. 53.04(2) prior to adopting the special master’s report and awarding
the lost profits to Mr. Pride?
3. Whether the concurrent findings of the special master and the trial
court in this case are conclusive on appeal?
4. Whether the trial court abused its discretion by denying A Quality,
Inc. d/b/a/ Mr. Pride and A Quality, PMM, Inc., an award of
prejudgment interest against Clear Channel?

We first address Clear Channel’s argument that the trial court erred by referring the
calculation of rental value and lost advertising revenue to a special master, because these issues were
allegedly the main issues in controversy.  

It is well-settled that the “main issues of a controversy and the principles on which these
issues are to be adjudicated must be determined by the trial court.”  Archer v. Archer, 907 S.W.2d
412, 415-16 (Tenn. Ct. App. 1995) (citations omitted).  However, collateral, subordinate, and
incidental issues are matters properly referred to a special master.  Id. at 416.  It is not uncommon
for trial courts to submit the issue of damages to a special master.  Tenn. R. Civ. P. 53, et seq; see
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Security Land Co., Inc. v. Touliatos, 716 S.W.2d 918, 922 (Tenn. 1986); Tarver v. Garrison’s
Custom Cabinets, Inc., No. W2006-01765-COA-R3-CV, 2007 WL 3194566, at *1 (Tenn. Ct. App.
Oct. 31, 2007); Hazlerig v. Millington Telephone Co. Inc., No. W2004-01657-COA-R3-CV, 2004
WL 2077655, at *2 (Tenn. Ct. App. Aug. 26, 2005).  Thus, in the context of these bifurcated
proceedings, the trial court could properly refer the issue of damage calculations to a special master.

More importantly, Clear Channel had ample opportunity to object to the trial court’s decision
to appoint a special master, and in particular to its appointment of Buring, but did not do so.  It is
well-settled that a litigant “cannot wait until after the trial court has conducted its hearing and ruled
on the master’s report to raise new objections to the report.”  Harlan v. Soloman, No. M2003-
01396-COA-R3-CV, 2005 WL 110172, at *2 (Tenn. Ct. App. Jan. 19, 2005) (citations omitted).
Clear Channel’s argument on this issue is without merit.  

Next, Clear Channel argues that Buring improperly discharged his duties as Special Master
by failing to conduct a hearing and failing to file a transcript of that hearing.  Clear Channel relies
on Rule 53.03(1) of the Tennessee Rules of Civil Procedure, which states: 

When a reference is made, the clerk shall forthwith furnish the master
with a copy of the order of reference. Upon receipt thereof unless the
order of reference otherwise provides, the master shall forthwith set
a time and place for the first meeting of the parties or their attorneys
to be held within twenty (20) days after the date of the order of
reference and shall notify in writing the parties or their attorneys. It
is the duty of the master to proceed with all reasonable diligence.
Either party, on notice to the parties and master, may apply to the
court for an order requiring the master to speed the proceedings and
to make a report. If a party fails to appear at the time and place
appointed, the master may proceed ex parte or, in his or her
discretion, may adjourn the proceedings to a future day, giving notice
in writing to the absent party of the adjournment.

In this case, it is clear from the record that the Special Master was appointed to present the
trial court with calculations on which to base a damage award, in such a way as to obviate the need
for Clear Channel to disclose potentially sensitive information on revenues, expenses, and contracts
on billboard structures in the same area.  Clear Channel argues that the Special Master’s calculations
are not supported by evidence in the record and that the Special Master “declined the opportunity”
to review documents or new testimony from witnesses.  From the record, it appears that documents
on damages were neither solicited by nor proffered to the Special Master.  Additionally, such
documents would have been precisely the type of documents that Clear Channel objected to
producing in discovery.



Tenn. R. Civ. P. 53.04(2) states:
7

 

In an action to be tried without a jury the court shall act upon the report of the

master. Within ten (10) days after being served with notice of the filing of the

report, any party may serve written objections thereto upon the other parties.

Application to the court for action upon the report and upon objections thereto

shall be by motion and upon notice as prescribed in Rule 6.04. The court after

hearing may adopt the report or may modify it or may reject it in whole or in part

or may receive further evidence or may recommit it with instructions.

See footnote 8, above.
8
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Moreover, when Clear Channel received the Special Master’s Report, it certainly was aware
that it had not given Buring any documents to review, that no hearing had been held, and that one
of the Special Master’s damage calculations was based on the Tri-Vision configuration.  Despite this
knowledge, Clear Channel failed to object until fifty-five days after the filing of the Report. Rule
53.04(2) provides clearly that objections to a Special Master’s Report are to be made within ten days
after the filing of the report.    Clear Channel asked for no extension of this ten-day period, and offers7

no explanation for its failure to timely object.  Because the objection was not timely, the trial court
was not required to hear Clear Channel’s objections and exceptions to a Special Master’s report.
Mumford v. Mumford, No. E2002-01338-COA-R3-CV, 2004 WL 483213, at *4-5 (Tenn. Ct. App.
March 12, 2004).  On appeal, we agree with the trial court that Clear Channel’s objections to the
Special Master’s Report were waived, and we affirm the trial court’s rejection of Clear Channel’s
objections as untimely.  We affirm the trial court’s adoption of the Special Master’s Report.  

We next consider Clear Channel’s argument that the trial court erred in awarding damages
based on a Tri-Vision sign board and in entering final judgment after argument on a non-dispositive
motion.  Mr. Pride responds by arguing that the trial court simply acted upon the report of the Special
Master, after a hearing, in compliance with Rule 53.04(2) of the Tennessee Rules of Civil
Procedure.   Mr. Pride contends that the trial court’s judgment amounts to concurrent findings by8

a special master and a trial court, which are “conclusive on appeal,” except where the finding is on
an issue not appropriate for referral, is based on an error of law, or is not based on material evidence.
Reed v. First Horizon Nat’l Bank, No. W2006-01597-COA-R3-CV, 2007 WL 1135505, at *5
(Tenn. Ct. App. Apr. 17, 2007) (citing Archer v. Archer, 907 S.W.2d 412, 415 (Tenn. Ct. App.
1995)).  Mr. Pride maintains that such findings are “essentially engraved in stone.”  In re Ladd, No.
M2005-02089-COA-R3-CV, 2007 WL 1259211, at *4 (Tenn. Ct. App. Apr. 30, 2007) (citing Coates
v. Thompson, 713 S.W.2d 83, 84 (Tenn. Ct. App. 1986)).

It is helpful at this point to summarize the procedural posture of the case at the time the trial
court entered judgment against Clear Channel.  The Special Master had submitted to the trial court
his Report, which calculated the damages to Mr. Pride based on two or more scenarios.  The Report
did not include findings or a recommendation on which scenario was more appropriate for the
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damage award, although it contained commentary on the desirability of the location of the subject
billboard structure.  After expiration of the 10-day period in which to file objections to the Special
Master’s Report, Mr. Pride filed a motion.  Mr. Pride’s motion was two-fold; it asked the trial court
to (1) adopt the Special Master’s Report, and (2) award damages based on Hogue’s affidavit and the
other documentation submitted in support of the motion.

In its response to Mr. Pride’s motion, Clear Channel sought to submit objections to the
Special Master’s Report; these objections were deemed untimely, as noted above.  Clear Channel
also objected to an award of damages based on the Tri-Vision sign board, argued that Mr. Pride’s
request for an award of damages was premature, and asked for a trial on the issue of damages.

At the hearing on Mr. Pride’s motion, the trial judge was dismissive of Clear Channel’s
objections to basing the damage award on the Tri-Vision scenario, and focused instead on asking
counsel for specific criticisms of the Special Master’s calculations.  No specifics were offered, and
Clear Channel asked for a trial on damages.  The trial court saw no need for a trial, and adopted the
Special Master’s Report.  At the end of the hearing, Mr. Pride requested an award of damages based
on the Tri-Vision scenario in the Special Master’s Report.  The trial court summarily granted Mr.
Pride’s request without further argument.  The final order states that, based on the evidence
submitted by Mr. Pride, “it is reasonably certain” that the subject billboard structure would have Tri-
Vision sign boards, and awards lost profit damages based on that finding.

Thus, the only findings made concurrently by the Special Master and the trial court were the
damage calculations based on the differing scenarios.  The finding that the Tri-Vision sign board was
the appropriate scenario on which to base the damage award was based only on the documentation
submitted by Mr. Pride in support of the second prong on its motion, not on the Special Master’s
Report.

At the hearing on Mr. Pride’s motion, the trial court treated Mr. Pride’s motion as a
dispositive motion, in effect a summary judgment motion, to which Clear Channel had essentially
no response except for a general denial.  Mr. Pride’s motion was not denominated as a summary
judgment motion, and the record contains no indication that Clear Channel had notice in advance
of the hearing that the trial court would treat it as such.  Under these circumstances, it was improper
for the trial court to simply make a factual finding that Mr. Pride would have had a Tri-Vision sign
board at the location at issue, based only on Mr. Pride’s affidavits and documentation, without a trial,
a summary judgment motion, or another appropriate dispositive proceeding.  Thus, we must vacate
the trial court’s final order insofar as it awards lost profit damages based on the Tri-Vision sign
structure, and remand the cause for further proceedings.

In sum, the trial court’s adoption of the Special Master’s Report is affirmed, and the
remainder of the trial court’s order is vacated, and the cause is remanded for further proceedings to
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determine the issue of damages and any other appropriate issues, in the discretion of the trial court.
This holding pretermits all other issues raised by the parties on appeal.

The decision of the trial court is affirmed in part, vacated in part, and remanded as set forth
above.  Costs on appeal are assessed one-half to Appellant Clear Channel Outdoor, Inc., and its
surety, and one-half to Appellee A Quality, Inc. d/b/a Mr. Pride and A Quality, PMM, Inc., for which
execution may issue if necessary.

_________________________________________

HOLLY M. KIRBY, JUDGE
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