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OPINION
I. Background

This case arises from the dissolution of a 28-year marriage. After living apart for
the last seven years of their marriage, Wife filed for divorce from Husband. The parties entered
into a Property Settlement Agreement (“MDA”)! dividing their assets and providing for
Husband to pay the costs of Wife’s health insurance and attorney fees incurred in the divorce
action. Husband and Wife signed the MDA on October 22, 1993. On that same day, the Trial
Court entered a Judgment granting Wife a divorce and incorporating the MDA into the
Judgment. The Judgment was signed by the Trial Judge, Wife, Husband, and counsel for both
parties.

The MDA contained a provision that awarded Wife one-third of Husband’s First
Tennessee National Corporation Savings Plan (“the Plan”) and required both parties to execute a
QDRO so that the administrator of the Plan could distribute Wife’s portion of the Plan to her.
The MDA specified the following division of the Plan:

3. Savings Plan:

That the wife shall receive from the Husband’s First Tennessee
National Corporation Savings and Trust Plan (hereinafter called
Plan) one-third (1/3) of this Plan at First Tennessee Bank, National
Association. Husband will execute an assignment assigning his
one-third (1/3) in the Plan to wife.

a. The parties acknowledge that certain interests of the husband,
Larry Edwin Cook, . . . in the Plan through First Tennessee Bank,
National Association . . . is marital property and the wife, Linda
Jean Rhyne Cook, is entitled to a one-third (1/3) share in the
subject the Plan [sic] belonging to Larry Edwin Cook.

* * *

c. The benefits from the husband’s benefits from the Plan in which
Larry Edwin Cook is a Participant and the Plan or its administrator
will pay benefits to the Alternate Payee, Linda Jean Rhyne Cook. .

d. The alternate Payee, Linda Jean Rhyne Cook, shall receive her
awarded share of the Plan, a one-third (1/3) interest in and to the
Plan to which the Participant, Larry Edwin Cook, is entitled. The

1 Although the partiesreferredto their agreements a PropertySettlementAgreementthe preferredterm
now is a OMaritalDissolutionAgreement,@r OMDA.OBecausehis terminologyis usedregularlyin our Opinions
andthoseof our SupremeCourt,we will referto the Cooks@ropertySettlemeniAgreementasan OMDAG order
to avoid confusion from using both terms to refer to the same document.



Alternate Payee, Linda Jean Rhyne Cook, shall receive her one-
third (1/3) of the subject Plan by direct payment to Alternate
Payee, Linda Jean Rhyne Cook, at her current address . . . or any
subsequent address she might have. . . .

The parties signed a QDRO on October 22, 1993, (“the Initial QDRO”) which
contained language nearly identical to that in the MDA. The Trial Court approved this QDRO,
but the Plan Administrator did not. Debbie Harbin, a benefits supervisor with the Plan, sent
letters to Husband and Wife on June 7, 1995, identifying various problems with the Initial
QDRO. The letters stated in pertinent part as follows:

The Plan Administrator has recently received the above-named
domestic relations order for review. After carefully reviewing the
order, it has been determined that the order is not a qualified
domestic relations order (“QDRO”) under federal law.

First, the method of determining the benefit awarded to the
alternate payee is not clear. Although the order stated that the
alternate payee is granted one-third interest in the participant’s
account, the date as of which that interest [sic] to be calculated is
not clearly stated or otherwise determinable under the terms of the
order, nor is it clear whether the award is for a fixed dollar amount.

Second, the name of the Plan is incorrectly stated. The Plan is
known as the First Tennessee National Corporation Savings Plan.

Because the order is not a qualified domestic relations order, the
Plan cannot pay any portion [sic] the Plan benefit as indicated in
the order. If a new or revised order is obtained, the Plan
Administrator will name a new determination as to the qualified
status of the order.

On July 26, 1995, approximately one month and a half after Ms. Harbin sent the
letter disapproving the Initial QDRO, the Trial Court approved an Amended Qualified Domestic
Relations Order (“Amended QDRO”) which attempted to correct the problems noted in Ms.
Harbin’s letter regarding the Initial QDRO. The Amended QDRO, which was signed by counsel
for both parties, stated as follows:

This amended order is entered to correct the name of the
Plan and to specify the date the Plaintiff’s interest in the Plan is to
be calculated.

1. All references in the Qualified Domestic Relations
Order entered in the cause styled Linda Jean Rhyne Cook vs. Larry
Edwin Cook in the Jefferson County Chancery Court No. 93-212
to the Plan referred to as “The First Tennessee National



Corporation Saving and Trust” shall hereinafter be referred to as
“First Tennessee National Corporation Savings Plan.”

2. The Plaintiff in this cause, Linda Jean Rhyne Cook, is
entitled to an [sic] one-third (1/3) share of the account balance of
Larry Edwin Cook in the Plan up to and through October 22, 1993.

The Plan Administrator rejected this Amended QDRO as well. As a result, the Trial Court
entered a Second Amended Qualified Domestic Relations Order (“Second Amended QDRO”) on
November 21, 1995. The Second Amended QDRO was signed by counsel for both parties and
stated as follows:

This Second Amended Order is entered to fix the amount of
the benefits of Linda Jean Rhyne Cook and to allowed [sic] her to
withdraw such benefits. Heretofore, the parties have entered into a
Qualified Domestic Relations Order to refer to the plan as “First
Tennessee National Corporation Savings Plan”.

* * *

Therefore, this plan is further amended to fix the benefits of
Linda Jean Rhyne Cook at the sum of Thirty Thousand, Thirty-
Four Dollars and Sixty-Seven Cents ($30,034.67). Furthermore,
Linda Jean Rhyne Cook is allowed to withdraw the benefits from
said plan in the manner in which she so elects.

The Qualified Domestic Relations Order as Amended is
otherwise reaffirmed.

The Plan Administrator refused to approve the Second Amended QDRO. For several years after
that, apparently no additional action was taken on this case. Wife’s one-third share of Husband’s
Plan remained with his portion of the Plan, and Husband continued to add money to his Plan
through regular payroll deductions and matching employer contributions.

On November 9, 2004, the Trial Court entered another QDRO (“the 2004
QDRO”), which was drafted by Wife’s attorney and signed by both parties. The 2004 QDRO
contained the following provision:

As part of the just and right division of the estate of the parties, the
Court awards, assigns and grants to Alternate Payee a separate
interest in the Participant’s total vested account balance under the
Plan in the amount of thirty-three and one-third percent (33 1/3%)
as of October 22, 1993, which sum shall be drawn from the funds
maintained for Participant under the Plan. Such sum shall be
adjusted for earnings or losses from October 22, 1993, to the date
of distribution to the Alternate Payee. As soon as administratively



practicable, such sum shall be credited to a separate account which
shall be established and maintained in the name of Alternate Payee
for Alternate Payee’s benefit.

(Emphasis in original). It is unclear from the record whether this QDRO, although approved by
the Trial Court and the parties, ever was sent to the Plan Administrator.2 However, the parties
agree that the Plan Administrator did not approve the 2004 QDRO or any of the previous
QDROs.

On January 7, 2005, nearly a decade after the Plan Administrator rejected the
Second Amended QDRO, Wife filed a petition asking the Trial Court to enter a Third Amended
Qualified Domestic Relations Order granting Wife $165,014.22 of Husband’s First Tennessee
National Corporation (“FTNC”) stock from the Plan. Husband answered, averring that Wife’s
portion of his Plan totaled $30,034.67 as recorded in the November 21, 1995, QDRO. Following
a trial on this matter on November 28, 2006, the Trial Court awarded Wife $46,184.27 from
Husband’s Plan. Wife appeals.

Il. Discussion
Wife presents one issue for our review:

1. Whether the Trial Court erred in interpreting the parties’ Property Settlement
Agreement as granting Wife one-third of the value of Husband’s savings plan at the time of the
divorce, rather than one-third of the actual shares of First Tennessee National Corporation stock
in the Plan.

Our SupremeCourt has statedthat O[a]JnMDA is a contractand as suchgenerallyis
subjectto the rulesgoverningconstructionof contracts.QJohnsonv. Johnson 37 S.W.3d892,
896 (Tenn.2001)(citing Townerv. Towner 858 S.W.2d888,890 (Tenn.1993);Gray v. Estate
of Gray, 993S.W.2d59, 63 (Tenn.Ct. App. 1998)). Theinterpretatiorof a contractis a question
of law. Buettnerv. Buettner 183 S.W.3d354, 358 (Tenn.Ct. App. 2005) (citing Guiliano v.
Cleo,Inc., 995S.W.2d88, 95 (Tenn.1999)). Therefore we reviewa trial courtOmterpretation
of a marital dissolutionagreemente novowith no presumptionof correctness.Bridgesv.
Bridges,168 S.W.3d 158, 160 (Tenn. Ct. App. 2004).

In Elliot v. Elliot, we discussedhe natureof maritaldissolutionagreementandtherules
governing their construction, as follows:

An MDAOsprovisionspertainingto the division of the
parties@narital estateare essentiallycontractual evenafter they
have beenjudicially approvedand incorporatedinto a divorce
decree.Johnsorv. Johnson37 S.W.3dat896; Wadev. Wade 115
S.W.3d917,924 (Tenn.Ct. App. 2002); Gray v. Estateof Gray,
993 S.W.2d59, 63 (Tenn.Ct. App. 1998). The partiesmay not

The record does not contain a letter from any Plan employee describing the problems with this QDRO.



unilaterallymodify an MDA onceit hasbeenapprovedoy thetrial

court. Johnsonv. Johnson37 S.W.3dat895. In fact, both parties
obtain a vestedinterestin the propertyallocatedto themin the
MDA, andneitherparty may frustratethe otherOseceiptof his or

her vested interestlohnson v. JohnspB7 S.W.3d at 897.

The portionsof an MDA thatremaincontractualafter the
trial court hasapprovedthem shouldbe construedand enforced
like othercontracts. Boganv. Bogan 60 S.W.3d721,730(Tenn.
2001);Grayv. Estateof Gray, 993S.W.2dat63. Thus,ourgoalis
to ascertainand give effect to the partiesGntentions. Ahernv.
Ahern 15S.W.3d73, 81 (Tenn.2000). Our searchfor the partiesO
intentionsmustfocus on the MDA itself. Eachprovisionof an
MDA shouldbe construedin light of the entire MDA, and the
languagein theseprovisions should be given its natural and
ordinary meaning. We should construe MDAs fairly and
reasonablyandwe shouldavoidrewriting theseagreementsinder
the guise of Oconstruing@em. Duvier v. Duvier, No. 01A01-
9311-CH-005061995WL 422465,at*3 (Tenn.Ct. App. July 19,
1995) (No Tenn. R. App. P. 11 application filed).

Elliott v. Elliott, 149 S.W.3d 77, 84 (Tenn. Ct. App. 2004).

During the partiesGmarriage, HusbandO#®lan allowed him to invest his
contributionsin any combinationof four funds: Fund A (commonstock); Fund B (fixed
income);Fund C (First Tennessed&lational Corporationstock); and Fund D (moneymarket).
Husband(Bctoberl, 1993,statemenbthelaststatemenhe receivedbeforethe parties@ivorce
DPshowedthatthe total value of HusbandORlanwas$82,765.45.0f thatamount,morethan97
percenwasinvestedn FundC. HusbandGstatemenindicatedthat O[t]hevalueof your FundC
accountsrepresentsapproximately1,982 sharesof FTNC stock valued at [$]40.000 as of
10/11/93.0In her petition, Wife allegesthat shewas entitledto one-thirdof the actualFTNC
stockin the Planat the time of the divorce,or 660.66shares.Becauséd=TNC hashadtwo stock
splits sincethe dateof the parties@ivorce, Wife maintainsthat her currentinterestis 3,837.54
shares. With an approximatecurrentvalue of $43 per share Wife statesthat her Ovaluen the
First Tennessestockaccount@ $165,014.22.Accordingly, Wife requestedhatthe Trial Court
enter a QDRO designating WifeOs portion of HusbandOs plan to be $165,014.22.

At trial, Walter Lane Cooper,ll, presidentof Financial Service Associates,
testifiedasan expertwitnessregardingthe valueof WifeOgportionof the Plan. FinancialService
Associategprovidesthird-partyadministrativeservicesfor qualified retirementplanssponsored
by employersandoneof the companyOlsinctionsis handlingdistributionsfor retirementplans,
suchasthe onein which Husbandis enrolled. Mr. Cooperinitially testified thatthe QDRO
awardedwife one-thirdof the FundC accountwhichis FTNC stock. He statedthatWifeOone-
third of the PlanO4,982sharesObecama traceablerecognizablénvestment@o thatthe yield
from thosesharesould be calculated. Using recordsfrom Octoberl1993throughSeptembeBO,
2004, regardingdividendspaidto FTNC shareholderandstocksplitsthatoccurred Mr. Cooper



calculatedthat Wife0s660.6 shareshave grown to 3,837.54shareswith a currentvalue of
$171,461.00.

Mr. Coopertestified that as of December31, 2004, HusbandOBlan contained
3,865.792haresof FTNC stock3 Mr. Cooperalsostatedthat Husbanchadtransferrednoney
betweenthe variousfundsin the Planthroughoutthe yearssincehis divorce, thusreducingthe
percentage of his account that is composed of FTNC stock.

On cross-examinationiMir. Cooperclarified that Wife had not actually been
awardedone-thirdof the FTNC stock, but ratherone-thirdof the entire account,of which the
majority wasFTNC stock. FurthermoreMr. Cooperadmittedthatthe PlanAdministratorwould
divide the Plan accordingto a certainamountof money,not by the numberof stock shares,
stating as follows during cross-examination:

Q. Of courseyou do this everyday. If you senta letter out and
you were Administrator, like First Tennessealid to thesetwo
folks, what would you be wantingthemto accomplishwhenyou
sent the letter thatOs there as Exhibit #97?

A. 1 would wantthemto presentme with an Orderthat| could
acceptas qualified, which meansworking on behalf of the
employer | can identify the payee and alternate payee, the
addressesthe disclaimersand the specific dollar amountor the
percentage amount on a date that the Plan values the assets.

Q. And of courseclearly the last Orderenteredbackin O95sets
out a dollar amount, the $30,000.00?

A. It does.
Q. And they all require that, donOt they?
A. They either require a dollar amount or a percentage amount.

Q. Percentageyut youOveot to know to takethatpercentagend
calculate it in terms of money?

A. Right.
Q. Right. Not stock, money?

A. Money.

3 _Mr. Coopertestified that First Tennesse&lational Corporationunderwenta namechangefollowing the
parties@ivorce andis now known as OFirstHorizon National Corporation.OFor the sakeof simplicity, we will
continue to refer to the company using its original name.



At the requestof HusbandOsounsel,the Trial Court admittedthe deposition
testimonyof Holly Nance,an employeeof the 401K Company the entity thatadministershe
401(k) plan for First TennessedBank. Ms. Nancetestified that the 401K Companyhas
administeredhe PlansinceAugustl, 2003,andthat her companyalsohasrecordsdatingback
to 1999 for HusbandOBlan, aswell asthe QDRO enteredby the Trial Courton October22,
1993. Basedon that QDRO, Ms. Nancestatedthat WifeOgortion of the Planwas$27,588.48,
which wasone-thirdof thetotal valueof Husband@Blanin Octoberof 1993. Becausghe 401K
Companydid not haveaccesgo Planrecordsearlierthan 1999, Ms. Nancealso calculated
possibleratesof returnfor WifeOgportion throughJuly 1, 1999, basedon interestratesof four,
five andsix percent. FromJuly 1, 1999,throughNovember24,2006,Ms. Nanceusedthe actual
internalrate of returnfor HusbandOBlan. Using thosecalculationsMs. Nancetestified that
WifeOsportion of the Planwould be worth the following amountsusingthe variousinterestrates
mentionedabove:$42,277.2Qusinga four-percentinterestrate until July 1, 1999,andthenthe
internalrate of returnthroughNovember24, 2006; $44,230.73with afive-percentinterestrate
until July 1, 1999,andthe internalrate of returnafterward;and $46,184.24vith a six-percent
interest rate until July 1, 1999, and the internal rate of return through November 24, 2006.

Husbandestifiedthat Wife wasentitledto a little morethan$27,000 which was
one-thirdof the valueof his Planasof October1993whenthe partiesdivorced. He deniedthat
shehadbeenawardedsharesf FTNC stockratherthana specificdollar amount. Husbandalso
explainedthereasoningehindthe awardof $30,034.6 %o Wife in the SecondAmendedQDRO,
as follows:

| donOtemembeif they calculatedt with the PlanAdministration
or Administratoror [Wife] andl determinedt basedon aninterest
rate. You know, shesaysIOmentitledto interest,| said,| agree
with you, and thatOs why it went up.

But Ldon()temembenif we caquIatedt, seemdike we did. But |
canOdetermine)] meanl canOtell you a hundredpercenif we did
or if the Plan Administrator did.

Husbanddeniedthat Wife hadevermentionedhavingsharef stockfrom his Plan. He stated
thathe hadcontributedapproximately$120,000to the Plansincehis divorce. Husbandadmitted
that he hadtransferrednoneywithin his Planfrom onefund to anotherwhich hadresultedin
some investment losses. HusbandOs Plan is now worth approximately $267,000.

Wife testifiedthat the attorneywho signedthe AmendedQDRO in 19950n her
behalfdid not haveher consentto do so. Shealso statedthat sheleft investmentdecisions
regardingthe Planto Husbandgevenaftertheyweredivorced. Shetestifiedthatshedid not think
Husbandwrould cheatherout of any moneyregardingthe Plan,andthatshewould not cheathim
either.

After hearing all of the testimony, the Trial Court stated as follows:



But thereOgeally nothing that says that [Wife] got
one/thirdof the stock,eventhoughthatwasalmostall of whatwas
in existence at that time.

Quite frankly itOsow, thatOsertainlythe mostbeneficial
way for [Wife] to approachthis claim, becauset rendersto you
the largest sum of money.

* * *

| think thatthe Courtis goingto find thatneitherparty has
done what they really should have done in attendingto the
businessat handfollowing the entry of this divorcedecreewhich
thenmeansthat whatOgoodfor the gooseis goodfor the gander
or vice versa. If thereO®eena loss he has suffered,she has
suffered.

| canOsegregatdervaluebackin O9&sspecificallybeing
stock.

And the best choice amongall those things that I0Ove
mentioneds for meto find thathervalueasof Octoberthe 22nd,
1993,was$27,588.48andcalculatea rate of returnon thatat the
six percent level, which would get her to $46,184.27.

We find no errorin the Trial CourtOsuling. We havediscoverecho way to make
all of the domesticrelationsordersconsistentwith eachotherandwith the MDA incorporated
into the Judgment. The MDA refersto Wife receivinga Osum®y Odirectpayment,Qvhich
would seemto indicatea cashpaymentof a specificdollar amount. But the 2004 QDRO states
that WifeOgortion Oshalbe adjustedfor earningsor losses,@hich suggestghat Wife was
supposedo receivestockinstead. After all, a cashpaymentcannothavelossesput stockprices
vary daily.

We bearin mind thatall of the domesticrelationsordersapprovedby the Trial
Court were attemptsto facilitate the transferof WifeOsgportion of the Planinto her custody
accordingto the termsof the MDA, which wasincorporatednto the JudgmengrantingWife a
divorce. We haverepeatedijheldthata QDROthatis inconsistentvith the termsof thedivorce
decree cannot be enforced.

In Maxwellv. Maxwell No. 01A01-9402-CV-000861994WL 527134(Tenn.Ct.
App. M.S., Sept.28, 1994),we vacateda QDRO thatwasinconsistenwith the parties@ivorce
decreebecausét increasedhewifeOshareof the husbandQstirementenefits. In doingso,we
statedthat OtheQDRO amendedjn an impermissiblemanner the final judgment,andto the
extent it deviated from the judgment, it is voiddDat *1. We concluded as follows:

The judgment of December7, 1984, which approvedand
incorporatedhe PropertySettlementAgreementpecamefinal 30



daysafter entry, and beyondthe reachof the Court. Paragraph
eightthereof,which we havereproducedprovidesin plain English
that Mrs. Maxwell, as of the date of granting the divorce hasa
vestedinterestin one-third of the retirement-pensiorof Mr.
Maxwell.

This clearexpressions not ambiguousand any effort, six years
later, to reinterpretit to the advantageof Mrs. Maxwell mustbe
unavailing.

The QDRO, asamendedis vacatedasbeingbeyondthe authority
of the Courtto grant,sinceit purportsto amenda judgmentthat
had become final more than seven years previously.

Id. at *1-2 (emphasis in original).

In Lagronev. Lagrone No. 01A01-9603-CH-001251996 WL 512032(Tenn.Ct.
App., Sept.11, 1996), we vacateda QDRO enteredby the trial courtthat conflictedwith the
terms of an MDA incorporated into the divorce decree, stating as follows:

The QDRO in the case before us does not conform to the
provisionsof the Final Decreeof divorcewhich hadbecomefinal
long beforethe QDROwasentered. The provisionsof this QDRO
would, in effect, modify a property division which is not
modifiable once the divorce decree becomes final.

Lagrone 1996 WL 512032, at *3.

Thereforethe Trial CourtOsrderregardingthe Third AmendedQDROrequested
by Wife mustbe consistentwith the termsof the divorce decreeand,consequentlythe MDA.
After carefulreview, we hold thatthe Trial CourtO®rderregardingthe division of HusbandOs
Plancomportswith the languageof the MDA. The MDA, atvariouspoints,providesthat Wife
will receiveone-thirdof the Plan,a one-thirdinterestin the Plan,anda one-thirdshareof the
Plan. The MDA doesnot, at any point, statethat Wife is to receiveonly one-thirdof the actual
FTNC stock or the Fund C assetsrather than one-third of the entire value of the Plan.
Furthermorethe MDA indicatesthat Wife Oshalfeceiveher one-third(1/3) of the subjectPlan
by direct payment@o her currentaddressyhich is consistenwith a cashpaymentratherthan
the receipt of stock.

We disagreewith WifeOscontentionthat the November8, 2004, QDRO
supercedethe prior QDRO becauseat wasthe lastdocumensignedby both HusbandandWife.
As we mentionedearlier, the Trial CourtOsludgmentincorporatingthe partiesQMDA is the
controlling documentthat setsforth the division of property. The termsof the Judgment,
including the propertydivision, cannotbe alteredby a subsequentiocument,evenif sucha
document is signed by both parties.



We find no errorwith the Trial CourtOterpretationof the Judgmenand MDA
asgrantingWife one-thirdof the total value of HusbandOBlanas of the dateof their divorce.
Given the lack of information availableas to the actualrate of returnfor the entire period
betweenthe divorce and the hearingon WifeOspetition, we alsofind no error with the Trial
CourtOs decision to award Wife interest, as calculated, on her portion of the Plan.

[1l. Conclusion

We affirm the Trial CourtOsrdersettingWifeOgportion of the Planat $46,184.27
andrequiringthe partiesto submita QDRO reflectingsame. We remand to the Trial Court for
collection of costs. Costs on appeal are taxed against the Appellant, Linda Jean Cook (Ramsey),
and her surety, if any.

D. MICHAEL SWINEY, JUDGE



