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This is a parentalrightsterminationcase. The Departmenbdf ChildrenOServiceyODCSHled
a petition to terminatethe parentalrights of V.D.H. (OMother@)asto herson,E.E.S2 The
juvenile court grantedthe petition and Mother appealed. We hold that the evidencedoesnot
preponderatagainstthe juvenile courtOfinding, saidby thatcourtto havebeenmadeby clear
andconvincingevidencethatterminationof MotherOparentarightsis in the bestinterestof the
child. Accordingly, we affirm.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Juvenile Court
Affirmed; Case Remanded

CHARLES D. SUSANO, R., J., deliveredthe opinion of the court,in which D. MICHAEL SWINEY
and $ARON G. LEE, JJ., joined.
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RobertE. Cooper,Jr., Attorney Generaland Reporter,and Lauren S. Lamberth, Assistant
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1 Mother advisedthe juvenile court that she preferredto be addressedy her maidennameinsteadof her
married name. The trial court agreed to the request. We also will use the initial OHO representing her maiden name

2 To protect the anonymity of the minor child, we refer to all parties by their initials.



OPINION
l.

E.E.S.wasbornto Mother and her husbandOFatherOy Knox Countyon August15,
2002. Sometimethereafterput prior to the eventsin this case Fatherwasdeportedo Mexico
following the dispositionof a domesticviolencecharge. His parentalrights arenot at issuein
this case

On the morning of October 16, 2005, the child, then three yearsold, was found
wanderingunattendedeara dangeroug<noxville intersection. Law enforcemenbfficers and
DCS searchedor Mother for overtwo hours. WhenMother could not be located,E.E.S.was
takeninto the protective custodyof DCS andcontactinformationfor Mother wasleft in three
places: in a door at her home, with a neighbor, and with the childOs daycare provider.

After Mother presentedherselfto authorities,sheinitially claimedthatshehadleft for
work during the pre-dawnhours, believing that her live-in boyfriend would watch the child.
Accordingto MotherOsirst explanation the boyfriendthenleft for work without checkingon
E.E.S. Mother claimedthat when shereturnedhomelater than morning, shedid not become
awareof any of the contactinformation. Although shewas,in fact, notified by the neighbors
that the police had taken her son, she failed to inquire about his welfare until the next day.

Mother later admitted,however,that after arguingwith her boyfriend, shehadleft the
residenceb andthe child B becauseshedid not feel safe. BecauseE.E.S.hadbeenborndrug
exposedgcoupledwith the fact that the child had beenfound unattendedDCS inquired about
MotherOsruguse. Motheradmittedthatshehadbeenusingmarijuanaandhadbeentaking pills
from her sisterO¥anax prescription. The following day, the juvenile court grantedDCSOs
petitionfor temporarylegal custodyof E.E.S. The child wasplacedby DCSin fostercarewith
MotherOsousin,B.W. 4 in whosehomeE.E.S.hadattendediaycare. MotherOsisterlived next
door to the childOdosterhome. The casemanagemotedthat the child was placedwith B.W.
Owherdne would be with family.O Accordingto the record,however,MotherOsisitationswere
sporadic and short-lived prior to the filing by DCS of the petition to terminate.

DCSdrafteda permanencylanon November2, 2005,which requiredMotherto do the
following: (1) completeandfollow therecommendationsf analcoholanddrugassessmen(?)
resolveoutstandingdegal issuesandincur no further criminal chargesy3) cooperatavith DCS
and the court; and (4) pay child support. Mother signedthe plan, indicating that she had
participatedn its developmentthatit hadbeendiscussedvith her,thatsheagreeadwith it, and
that shehad beenprovideda copy of herright to appeal. At the sametime, DCS provided
Mother with a copy of th€riteria & Procedures for Termination of Parental Rights.

3 The petition to terminateparentalrights statesthat Ol[t]erminatiorof the fatherOparentalrights will be
pursued through independent proceedings.O

4 One court order refers to the foster parent as OB.G.O



In anorderenteredNovember29, 2005,the juvenile courtfoundthattherewasclearand
convincing evidencethat E.E.S.was dependentind neglected. Mother did not appealthis
finding.

On April 11, 2006, DCS transportedviother for an alcoholanddrug assessmentShe
admittedto falsifying her first urine sample. A secondurine drug screenwas positive for
marijuanagcocaine andopiates. Following this, Motherrefusedo participatein substancabuse
treatmentadmittingthat, if shehadbeenscreenedshewould havetestedOdirty. ODCStried to
assistMother by settingup serviceso meetherneedsput shefailed to takeadvantagef these
opportunities. Mother refusedto follow throughwith her appointmentsand medication. On
occasion, Mother even refused to open the door when the DCS case manager came to her hon

A permanencyplan hearingwas held on July 19, 2006; Mother failed to attend. The
orderenteredollowing that hearingreflectedthat OMotheiis notin compliancein that shehas
not completedsubstancabusetreatmenthad[sic] not cooperatedvith servicesfor the child,
and visits only sporadically.O

On Februaryl6,2007,DCSfiled a petition seekingto terminateMotherOgparentakights
to E.E.S. DCS alleged, in relevant part, that

[i]t is in the bestinterestof [E.E.S.] and the public that this
proceedingoe brought,thatall of the parentakights of Respondent
[V.D.H.] to this child be foreverterminated andthatthe complete
custody,control and guardianshipf the child be awardedto the
Stateof TennesseeDepartmentof Children'sServiceswith the
right to placehim for adoptionandto consento suchadoptionin

loco parentis.

(Underliningin original). Mother answeredCSOspetition, admittingessentiallyall of DCSOs
allegations. Mother claimed,however,that shewasreceivingmedicationto dealwith chronic
depressionthatshevisited frequentlyandregularlywith the child, andthatsheandhersonhad
formed a strongbond. Sherequestedhat the juvenile court allow her additional time to
demonstrate compliance with the permanency plan.

Theterminationpetitionwasheardon June6, 2007. Justbeforethe trial beganMother
wasservedwith anarrestwarrant. The warrantwasissuedbecauséviother hadfailed to appear
in anothercourtasordered. We notethatoneconditionof the permanencylanwasthat Mother
address her legal difficulties.

At the start of the terminationtrial, Mother stipulatedthat there were groundsto
terminateher parentakights. Sheadmittedthatthe childO$osterfamily wastaking goodcareof
her son. Mother alsoacknowledgedhat evenif sheretainedher parentalrights, shebelieved
thathersonshouldlive with his fosterfamily insteadof with her. Mothertestifiedthatshewas
now visiting the child threetimesa weekor more. Althoughshehadnot obtaineda divorcefrom
Father,Mothernotedthatherboyfriend,with whomshewasliving in his home,droveherto the
visits. Sheadmittedthatshewasunemployedanduninsuredwith no apparensourceof income.



Mother claimedto be goingto CherokeeHealth,andassertedhatshecould not payto clearup
her legal woesbecausesheneededany moneysheearnedto purchasensulin. Accordingto
Mother, her healthhadplayeda significantrole in herlack of visitationwith herson. On cross-
examinationhowever,Mother admittedthat shehadnot yet seena medicaldoctorat Cherokee
Health. Mother expressedher hopethat shecould continueto seeher son,evenif herparental
rights were terminated.

The DCS casemanagettestifiedthat the child was makinggoodprogressn schooland
wasdoing excellentlywith his fosterparentswho wantedto adopthim. The casemanagemlso
relatedthat Mother haddonevery little to completethe requirementof her permanencylan;
her only accomplishmenhad occurredwhen DCS physically took her to an appointmentand
ensuredhatshestayeduntil it wascompleted. In the opinion of the casemanagerMotherwas
incapableof taking careof herselfor herson. The casemanageindicatedher beliefthatB.W.
was willing to adopt E.E.S. and to allow Mother to visit:

They arefamily, which is the reasorwe put him there. And IOm
surethattheywill work somethingout, becaus¢B.W.] hasalways
beenvery closeto [Mother] andhersister.. . . |Onsureshewould
be more than willing to work with [Mother] on that.

The casemanageadmittedthat E.E.S.hasbondedwith andknows his mother: OHdovesher,
yes.OHowever,it wasobservedy the casemanagethatwhile Mother could visit her sonjust
aboutany time shewantedby makingarrangementwith her cousin,B.W., sheapparentlysaw
the child only once or twice a month. At trial, the case manager testified as follows:

As far as| cantell, shenormally dropsby. For awhile, shewas
visiting regular,andthenit wentto barelyvisiting him atall. And
thenshewould go for shortperiodsof time. Sincewe filed the
TPR, she has started to go more and stay longer.

In responseto questioningon cross-examinationthe casemanagerwas adamantthat the
interruptionsin MotherOgisitation were not relatedto the times Mother was suffering from
physical health problemssuch as diabetes pancreatitis colitis, kidney stones,and CrohnOs
Disease, or her mental health and substance abuse issues.

From the bench, the trial court found that O[t]heState has clearly and convincingly
proved [its] caseCand OthatitOsin the bestinterestof this child that [MotherOs}ights be
terminated.On afinal orderenteredon Junel4, 2007,the juvenile courtterminatedMotherOs
parental rights to E.E.S. Mother timely filed a notice of appeal on June 26, 2007.

The soleissuepresentedor review is whetherterminationof parentalrights is Ointhe
best interest of a child who knows and has bonded with his mother.O



A parenthasa fundamentakight to the care,custody,and control of his or her child.
Troxel v. Granville, 530 U.S. 57, 65 (2000); Hawk v. Hawk, 855 S.W.2d573,578-79(Tenn.
1993). However,suchright is not absolute. State v. C.H.K., 154 S.W.3d586,589 (Tenn.Ct.
App. 2004). Parentalrights may be terminatedif thereis clear and convincingevidenceto
justify termination. Blair v. Badenhope, 77 S.W.3d137,141(Tenn.2002);In re Drinnon, 776
S.W.2d96, 97 (Tenn.Ct. App. 1988); Tenn. Dep’t of Human Servs. v. Riley, 689 S.W.2d164
(Tenn. Ct. App. 1984).

Termination proceedingsare governedby statutein Tennessee.Partieswho have
standingto seekthe terminationof a biological parentOgarentalrights mustfirst proveat least
oneof the statutorygroundsfor termination. Tenn.CodeAnn. & 36-1-113(c)(1XSupp.2007).
Secondly they mustprovethat terminationof the parentOgghtsis in the childOdestinterest.
Tenn. Code Ann. & 36-1-113(c)(2). Becausethe decisionto terminateparentalrights has
profoundconsequencegourtsmustapply a higher standardof proof in decidingtermination
cases. Therefore,to justify terminationof parentalrights, the party seekingterminationmust
prove, by clear and convincing evidence,the ground (or grounds)for terminationand that
terminationis in the childOsestinterest. Tenn.CodeAnn. & 36-1-113(c):In re Valentine, 79
S.W.3d 539, 546 (Tenn. 2002); re M.L.P., 228 S.W.3d 139, 143 (Tenn. Ct. App. 2007).

As noted infn re M.L.P.,

[tihe heightenedburdenof proof in parentalterminationcases
minimizestherisk of erroneouslecisions. Evidencesatisfyingthe

clearandconvincingevidencestandardestablisheshatthe truth of

the factsasserteds highly probableandeliminatesany seriousor

substantiadoubtaboutthe correctnes®f the conclusionsdrawn

from theevidence.It producesn afact-finderOmind afirm belief

or conviction regardingthe truth of the facts soughtto be

established.

228 S.W.3d at 143 (citations omitted).

The standardof review is de novo, with a presumptionof correctnessunlessthe
preponderancef the evidences otherwise. Tenn.R. App. P. 13(d);In re Adoption of Self, 836
S.W.2d581,582 (Tenn.Ct. App. 1992). Becausef the heightenedurdenof proof requiredin
terminationcasesgsee Tenn.CodeAnn. & 36-1-113(c)(1) the appellatecourt Omustetermine
whetherthe facts,eitherasfound by the trial courtor assupportedoy the preponderancef the
evidence clearly and convincingly establishthe elementsrequiredto terminatea biological
parentOparentalrights.O In re M.J.B., 140 S.W.3d 643, 654 (Tenn. Ct. App. 2004).
Furthermore when a trial judge has seenand heardwitnesses.especiallywhere issuesof
credibility are involved, considerablaleferencemust be accordedto the trial courtOgactual
findings. See, e.g., McCaleb v. Saturn Corp., 910 S.W.2d 412, 415 (Tenn. 1995).

The SupremeCourt requiresthat Obeforea parentOsghts canbe terminated theremust
be a showingthat the parentis unfit or that substantiaharmto the child will resultif parental



rights arenot terminated.QIn re Swanson, 2 S.W.3d180,188 (Tenn.1999). The existenceof
any of the statutorygroundsallegedin a petition establishedhat a parentis unfit. In re
Valentine, 79 S.W.3dat 546. Thus,DCS neednot proveall of the groundsalleged. In re
C.W.w., 37 S\W.3d 467, 473 (Tenn. Ct. App. 2000).

V.

At the startof thetrial of this matter,Mother candidlystipulatedthatthereweregrounds
to terminateher parentalrights. Accordingly,the only issueraisedby Mother on this appealis
whether termination of MotherOs parental rights is in E.E.S.Os best interest.

To determinenvhetherterminationis in a childO$estinterest,a courtis to considerputis
not limited to, the following:

(1) Whetherthe parentor guardianhasmadesuchan adjustment
of circumstanceconduct,or conditionsasto makeit safeandin
the childOs best interest to be in the home of the parent or guardian;

(2) Whetherthe parentor guardianhasfailed to effecta lasting
adjustmentafter reasonablesfforts by availablesocial services
agenciedor suchdurationof time thatlastingadjustmentioesnot
reasonably appear possible;

(3) Whetherthe parentor guardianhas maintainedregular
visitation or other contact with the child;

(4) Whether a meaningful relationship has otherwise been
established between the parent or guardian and the child;

(5) Theeffecta changeof caretakersindphysicalenvironments
likely to haveon the childO€motional,psychologicaBndmedical
condition;

(6) Whetherthe parentor guardian,or otherpersonresidingwith
the parentor guardian,has shown brutality, physical, sexual,
emotionalor psychologicalabuse or neglecttowardthe child, or
another child or adult in the family or household;

(7) Whether the physical environmentof the parentOsr
guardianOBomeis healthy and safe, whetherthereis criminal
activity in the home,or whetherthereis suchuseof alcohol or
controlled substancesas may render the parentor guardian
consistentlyunableto care for the child in a safe and stable
manner,;



(8) Whetherthe parentOsr guardianOsientaland/oremotional
statuswould be detrimentalto the child or preventthe parentor
guardianfrom effectively providing safe and stable care and
supervision for the child; or

(9) Whetherthe parentor guardianhas paid child support
consistentwith the child supportguidelinespromulgatedby the
department pursuant to & 36-5-101.

Tenn. Code Ann. & 36-1-113(i).

As this court hasnoted,O[t]hislist is not exhaustive andthe statutedoesnot requirea
trial courtto find the existenceof eachenumeratediactor beforeit may concludethatterminating
aparentOparentalrightsis in the bestinterestof a child.O In re M.A.R., 183S.W.3d652,667
(Tenn.Ct. App. 2005). The GeneralAssemblyhasalsostatedthat Owherthe bestinterestof the
child andthoseof the adultsarein conflict, suchconflict shall alwaysbe resolvedto favor the
rightsandthe bestinterestsf the child, which interestsareherebyrecognizedasconstitutionally
protectedand,to thatend,this partshallbeliberally construed.(renn.CodeAnn. & 36-1-101(d)
(2005).

Theinquiry mustaddresstself to the impacton the child of a decisionthathasthelegal
effect of reducingthe parentto the role of a completestranger. Terminationof a parentOs
parentakights seversOforeveall legalrights andobligationsof the parent.OTenn.CodeAnn. o
36-1-113(I)(1). A parentwhoserights are terminatedhas no right Othereafteto have any
relationship, legal or otherwise, with the childd

In her answer ,Mother admittedthatit is in the bestinterestof E.E~.S.to terminateher
parentalkights. Despitethis admissionwe haveelectedto consideMotherOgsuedealing,asit
does, with the childOs best interest.

The proof clearly and convincingly establisheghat terminationis in the childOsest
interest. Mother failed to avail herselfof the servicesarrangedby DCS to take careof her
physicalcondition and mentalhealth. Mother was arrestedon the day of trial for failing to
address legalmatter,theresolutionof whichwasrequiredby the permanencylan. At thetime
of the trial, Mother, still married to Father,was living with a boyfriend. Mother was
unemployed,uninsured,and otherwisefinancially unableto carefor her son. Accordingly,
despitereasonablesfforts by DCS, Mother hasfailed to make a lasting adjustmentto her
circumstancesuchthatreturnof herchild would havebeensafe. See Tenn.CodeAnn. & 36-1-
113(i)(1),(2), (8). In particular,MotherOsnentaland/oremotionalstatuswould be detrimental
to the child andMotherwould be preventedrom effectively providing safeandstablecareand
supervision for the child.

We further note that despitethe fact E.E.S.was placedwith a relative, Mother did not
maintainregularvisitation with the child. Sheincreasedher visits only after DCS filed its
petitionto terminate. See Tenn.CodeAnn. & 36-1-113(i)(3). Additionally, the child wastaken
into custodybecauseMother had neglectechim by leavinghim unattendedn a homein which



sheherselfdid notfeel safe. See Tenn.CodeAnn. & 36-1-113(i)(6). Further,Motherdid not pay
child supportconsistentvith the guidelinespromulgatedoy DCS pursuanto Tenn.CodeAnn. ©
36-5-101 (Supp. 2007)See Tenn. Code Ann. & 36-1-113(i)(9).

We find that a changeof caretakersand physical environmentwould likely have a
detrimentaleffect on the childOsmotional,psychological,and mental condition. See Tenn.
CodeAnn. & 36-1-113(i)(5). E.E.S.hasprogresseavith his fosterfamily, who wantsto adopt
him. EvenMotheradmittedthatthe childOgosterfamily wastakinggoodcareof him. Mother
alsoacknowledgedhatevenif herparentalights werenot terminated shestill thoughtthatthe
child should live with his foster family instead of with her.

Insteadof disputingthesefactors,Mother statedthat shewasconcernedhather cousin,
B.W., might not be allowed to adoptE.E.S.and, as a result, the child might be placedwith
anotherfoster parentor put up for adoptionwith anotherfamily. Mother contendsthat
continuinghersonin the currentplacementoesnot deprivehim of a family setting,but simply
continueghe family settingthatalreadyexists,andthatit is neithernecessaryorin the manifest
bestinterestof E.E.S.to terminateher parentakights at this time. MotherOsrgumenthowever,
lacksmerit becausét improperlyshifts the evaluationfrom the childOdestinterestto MotherOs
bestinterest. See In re Audrey S., 182 S.W.3d 838, 878 (Tenn. Ct. App. 2005) (whether
terminationis in the childO$estinterestmustbe viewedfrom the childOsatherthanthe parentOs
perspective).While the parentOsghts arethe focusat the Ogroundséiage the bestinterestof
the child becomeghe paramountonsideratiorafter the court hasdeterminedhat at leastone
ground for termination has been proved by clear and convincing evidkh@.876.

We concludethatthe evidencedoesnotpreponderatagajnstthejuvenilecourtf)ﬁnding
by clear and convincing evidencethat terminationof MotherOparentalrights is in the best
interest of E.E.S.



V.

Fortheforegoingreasonsye affirm thetrial courtOgidgmentandremandhe caseto the
juvenile courtfor suchfurther proceedingsif any, asmay be requiredto enforcethe juvenile
courtOgudgmentterminatingMotherOgarentalrights to E.E.S.and for collection of costs

assessebtelow, all pursuantto applicablelaw. The costsof this appealare taxedagainstthe
appellant, V.D.H.

CHARLES D. SUSANO, JR., JUDGE



