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OPINION
1. FACTS & PROCEDURAL HISTORY

RayBell ConstructionCompany/nc. (the OGeneraContractor@r ODesign/Builder®ps
its principal offices in Brentwood, Tennessee.On October8, 2001, the GeneralContractor
enteredinto a ODesign/BuildContractQuith the Commonwealthof Kentucky, Departmentof
Facilities Managemen{the OCommonwealth@ OOwnerOJjp designand constructa project
known asthe Elliott County Medium-SecurityCorrectionalFacility, locatedin SandyHook,
Kentucky (the OProjectO¥pr a total price of $76,762,000.00. The bulk of the termsand
conditionsof the Design/BuildContractweresetoutin a ORequedbr Proposal.OThe Request
for Proposal contained the following provision that is central to the issues before us:

W. DISPUTE RESOLUTION

A questionor actarisingunderthe Contractwhich is not disposed
of by agreementnay be broughtto the Secretaryof the Finance
and Administration Cabinet pursuantto [Kentucky Revised
Statutesp5A.225throughKRS 45A.280. Actions on the Contract

shall be brought in Franklin Circuit Court, Frankfort, Kentucky

within one year from the date of completionspecifiedin the

Contract, notwithstandingthe requirementto presentContract
claimsto the Secretaryof the FinanceAdministrationCabinetfor

administrative review.

Pending final determinationof any dispute hereunder,the
Design/Buildershall proceeddiligently with the performanceof
the Contractandin accordancevith the Secretaryof the Finance
and Administration CabinetOs direction.

(emphasis added). The Request for Proposal also provided:
M. PERSONNEL, SUBCONTRACTORS AND SUPPLIERS

1. SubcontractorDefined: A OSubcontractorMeansan
entity which hasa direct contractwith Design/Builderto
perform a portion of the Work or the Design Services.

3. Termsof Subcontracts: All subcontractsand purchase
orderswith Subcontractorshall afford Design/Builder
rights againstthe Subcontractowhich correspondo those
rights affordedto Owner againstDesign/Builderherein,
including thoserights of Contractsuspensiontermination,
and Stop Work Orders as set forth herein.



On or around August 5, 2002, the GeneralContractorenteredinto a subcontract
agreementthe OSubcontract®jth ESI Companies|nc. (the OSubcontractor@yhich hasits
principal officesin Memphis, TennesseePursuanto the Subcontractthe Subcontractowould
furnishandinstall certaindetentionandsecurityequipmentmetal,hardwareglass,glazing,and
doors for the Project for the sum of $9,193,449.00. The Subcontract provided, in relevant part:

This agreemenenteredinto this 23[rd] day of January,
2002 by and betweenRay Bell ConstructionCompany,inc.,
hereinaftercalledContractorandESI Companiesinc., hereinafter
called Subcontractor.

WITNESSETH, that, WHEREAS Contractor has
heretofore entered into a Design/Build Contrac® with
Commonwealthof Kentucky Facilities ManagemenDivision of
ContractAdministrationof 702 Capitol Avenue, Frankfort, KY
40601, hereinaftercalled the Owner, to furnish all labor and
materialsandperformall work requiredfor Design& Construction
of Elliott County,KY Medium Security CorrectionalFacility, in
strict accordancewith the general contractor, specifications,
scheduleanddrawingsandamendmentsr addendgreparedoy
Arch, Il of Lexington,KY, andDLR Group,Inc. of OverlandPark,
KS Architect and/or Engineerwhich are madea part of said
Design/Build Contract,and which are now madea part of this
Subcontracinsofarastheyapply,andthe partiesheretoforedesire
to contract with reference to a part of said work.

ATTA.C.HMENTS OAOQ, OBO AND OCO ARE PARTS OF THIS DOCUMENT
AND ESI AMENDMENT #1, PAGES 1 OF 1

Article VII - (a) Contractorshall havethe samerights and
privilegesasagainstthe Subcontractohereinasthe Ownerin the
Design/BuildContracthasagainstContractor. Subcontractoshall
have the same rights, remediesand privileges against the
Contractorhereinasthe Contractorin the Design/BuildContract
has against Owné.

(b) Subcontractoacknowledgeshat he hasreadthe Design/Build
Contract and all plans and specificationstogether with all

amendmentsand addendatheretoand is familiar therewithand
agreesto comply with and perform all provisions thereof
applicableto Subcontractor.Theintentof the Contractdocuments
is to include all items necessaryfor the proper executionand
completion of the work. The Contract documents are

1 The Subcontractvasnot signedby the partiesuntil Augustof 2002,but thesedatesarenot relevantto the
outcome of this appeal.
2 Pursuanto AttachmentB to the Subcontractall instance®f the term OGeneraContractQverereplaced

with the term ODesign/Build Contract.O
3 This second sentence of Article VII section (a) was added pursuant to ESI Amendment #1.



complementaryandwhatis requiredby anyoneshallbe asbinding
asif requiredby all. Work not coveredin the Contractdocuments
will not be required, unlessit is consistenttherewith and is
reasonablyinferrible therefromasbeingnecessaryo producethe
intended results.

Article XII - It is understoochindagreedhatthelawsof the
Stateof Tennessewvill governinterpretationof this contract. The
provisionsof this documenthall be controlling shouldtherebe a
conflict betweernits termsandthetermsof anyattachedr referred
to materials.

ATTACHMENT OBO

5) IT SHOULD BE UNDERSTOODBY SIGNATURE OF THIS
AGREEMENT THAT THE REQUEST FOR PROPOSAL
PREPAREDBY THE OWNERPROVIDESINFORMATION AS
TO PROJECTOVERVIEW, STATUTORY LAW, MASTER
PLAN AND PROGRAM REQUIREMENTS,AS WELL AS,
TECHNICAL REQUIREMENTSAND PERFORMANCEFOR
MATERIALS, INSTALLATION PRACTICESAND SYSTEMS
OPERATION AND PERFORMANCE.

ATTACHMENT OCcO

1) AS STATEDHEREIN,ALL TERMSAND CONDITIONS OF
THE CONTRACT BETWEEN THE COMMONWEALTH OF
KENTUCKY AND RAY BELL CONSTRUCTIONCOMPANY,
INC. ARE FULLY INCORPORATED HEREIN BY
REFERENCE. WITHOUT LIMITING THE FOREGOING
STATEMENT, THE CONTRACTORWOULD SPECIFICALLY
REFERENCETHE FOLLOWING TERMS FOR THE BENEFIT
OF THE SUBCONTRACTOR.

A. TERMS OF SUBCONTRACT:ALL SUBCONTRACTS
AND PURCHASE ORDERS WITH SUBCONTRACTORS
SHALL AFFORD DESIGN/BUILDERRIGHTS AGAINST THE
SUBCONTRACTOR WHICH CORRESPONDTO THOSE
RIGHTS AFFORDED TO OWNER AGAINST
DESIGN/BUILDER HEREIN, INCLUDING THOSE RIGHTS
OF CONTRACT SUSPENSION,TERMINATION, AND STOP
WORK ORDERS AS SET FORTH HEREIN.

According to the Subcontractor,it performedall work required of it under the
Subcontract.A dispute subsequentlyarose betweenthe General Contractor and the
Subcontractorandon Januaryl2, 2006,the Subcontractofiled a ONoticeof Lien/ClaimQwith
the Financeand AdministrationCabinetof the Commonwealthof Kentucky againstthe funds



dueto the Contractorunderits Design/BuildContractwith the Commonwealth.The Contractor
procured a bond from Fidelity & Deposit Company of Maryland to release the lien claim.

On May 10, 2006,the Subcontractofiled a complaintin ShelbyCountyChanceryCourt
againstthe GeneralContractor* The Subcontractoallegedthatwhile working on the Project,it
receivedseveraldirectivesfrom the GeneralContractorto perform additionalwork, which
causedhe Subcontractoto incur unanticipatedadditionalcostsandexpensesaswell asdelay
damages, for which the Subcontractor had not been paid.

In responsethe GeneralContractorfiled a motion to dismissthe complaintfor lack of
venue. First, the GeneralContractorcontendedhat the exclusivevenuefor the disputewasin
Franklin County Circuit Courtin Frankfort,Kentucky,pursuanto the forum selectionclausein
the Design/BuildContractthat wasincorporatedoy referencan the Subcontract.The General
Contractoralsoclaimedthatit couldenforcetheforum selectionclauseagainsthe Subcontractor
becausethe original Owner had the right or privilege of enforcingit againstthe General
Contractor,relying on the Oflow downOprovision of the Subcontract. Next, the General
Contractorarguedthatvenuewasnot properin ShelbyCounty, Tennesseean anyevent,because
the causeof actiondid not arisethere,nor did the GeneralContractorresidein ShelbyCounty.
Finally, the GeneralContractoraskedthe trial courtto dismissthe caseunderthe doctrineof
forum non conveniens, claiming that representativesf the Commonwealthof Kentucky and
DLR Group, Inc. (a Kansascorporationthat servedas Projectdesigner)would be material
witnessesor possiblyeventhird-party defendantsn the case,but could not be compelledto
attendtrial in Tennessee For the foregoingreasonsthe GeneralContractorclaimedthat the
complaintshouldbe dismissedandit soughtanawardof its attorneyOfeesandcostsassociated
with filing its motion®

Following a hearing,the chancellorenteredan order simply statingthat the General
ContractorOsiotion to dismissfor lack of venuewas denied. The GeneralContractorfiled a
motion requesting permission to seek an interlocutory appeal pursuant to Rule 9 of the Tennes:
Rulesof AppellateProcedurebutthetrial courtdeniedthe motion. The GeneralContractorthen
filed anapplicationfor extraordinaryappealto this CourtunderRule 10 of the Tennesse&ules
of Appellate Procedure, which we granted.

4 Subcontractoalsosetforth a causeof actionagainstridelity & DepositCompanyof Marylandasobligor
on the bond, but that claim was voluntarily dismissed with prejudice and is not at issue on appeal.

S The GeneralContractorrelied upon the following provision of the Subcontractas amendedby OESI

Amendment #10:
Should Subcontractodefaultin any of the provisionsof this Subcontractand
should Contractoremploy an attorneyto enforceany provisionshereof,or to
collect damagesfor breachof the Subcontract,or to recoveron the bond
mentionedin Article 1l above, Subcontractorand his surety agreeto pay
ContractorsuchreasonablattorneyOfeesas he may expendthereinbut only to
the extentthat suchloss or damageor expensejncluding legal fees, expert
witnessfeesor otherlitigation costsis dueto the fault of the subcontractoor
anyonefor who[m] the subcontractoiris liable. Should neither party fully
prevail, recoverablefeesare limited to thoseproportionateto the extenteach
side has prevailed.



II. ISSUES PRESENTED
The appellant presents the following issues for review, which we slightly restate:
1. Whetherthe Subcontractncorporatedy referencehe forum selectionclausecontained

in the Design/Build Contract,which requiresall disputesto be broughtin the
Circuit Court of Franklin County, Kentucky.

2. Whether the forum selection clause is enforceable.

3. Whetherthe trial courtabusedts discretionin refusingto dismissthis actionunderthe
doctrine offorum non conveniens.

4. Whether the trial court erred in failing to award the General Contractor its attorneyOs fee

For thefollowing reasonsye reversethe decisionof the chancerycourtandremandfor further
proceedings.

III. STANDARD OF REVIEW

The interpretationof a contractis a matterof law. Guiliano v. Cleo, Inc., 995 S.W.2d
88,95 (Tenn.1999). We reviewatrial courtOsonclusionsof law de novo with no presumption
of correctness.Union Carbide Corp. v. Huddleston 854 S.W.2d87, 91 (Tenn.1993)(citing
Estate of Adkins v. White Consol. Indus., Inc., 788 S.W.2d815,817 (Tenn.Ct. App. 1989)).
OWhermesolvingdisputesconcerningcontractinterpretationpur taskis to ascertairtheintention
of the partiesbaseduponthe usual,natural,andordinarymeaningof the contractualanguage.O
Guiliano, 995 S.W.2dat 95 (citing Hamblen County v. City of Morristown, 656 S.W.2d331,
333-34(Tenn.1983); Bob Pearsall Motors, Inc. v. Regal Chrysler-Plymouth, Inc., 521 S.W.2d
578,580(Tenn.1975)). All of the contractprovisionsshouldbe construedn harmonywith each
other,if possibleto promoteconsistencyandavoid repugnancypetweerthe variousprovisions
of asinglecontract. Id. (citing Rainey v. Stansell, 836 S.W.2d117,118-19(Tenn.Ct. App.
1992),perm. app. denied (Tenn. 1992)).

IV. DISCUSSION
A. Applicability of the Forum Selection Clause

First of all, we mustdeterminewhetherthe forum selectionclausesetforth in SectionwW
of the Requestfor Proposalof the Design/Build Contractappliesto suits filed by the
Subcontractoragainstthe GeneralContractor. The Subcontractorcontendsthat the forum
selectionclauseonly appliesto casedetweerthe GeneralContractorandthe Owner,andnotto
actionsfiled by a subcontractor. The forum selectionclausestates OActionson the Contract
shall be broughtin Franklin Circuit Court, Frankfort, Kentucky . . . .O As supportfor its
argumentthe Subcontractopointsto the fact that OtheContractQvas betweenthe Ownerand
the GeneralContractor,and the Subcontractorcharacterizests claim as an action on the
Subcontractratherthan an actionon OtheContract.OThe Subcontractoclaimsthatit did not
specificallyagreeto the termsof the Contractbetweenthe Ownerandthe GeneralContractor,
thereforeit is OatbestCa third party beneficiaryto the Design/Build Contract. The General
Contractorarguesin responsethat the SubcontractorOdaim doesarise from the Contract



becauseall terms of the Contractwere incorporatedby referenceand madea part of the
Subcontract. We agreewith the GeneralContractorOsontention,as the Subcontractlearly
providedthat OALL TERMS AND CONDITIONS OF THE CONTRACT BETWEEN THE
COMMONWEALTH OF KENTUCKY AND RAY BELL CONSTRUCTIONCOMPANY,
INC. ARE FULLY INCORPORATEDHEREIN BY REFERENCE.CBecausédhe termsof the
Contractwereexpresslyincorporatednto the Subcontractthe languageof the Contractbecame
a part of the Subcontractand both writings mustbe construedogether. See StaubachRetalil
Services-SoutheastLC v. H.G. Hill RealtyCo, 160S.W.3d521,525(Tenn.2005);T.R. Mills
Contractors, Inc. v. WRH Enterprises, LL®3 S.W.3d 861, 870 (Tenn. Ct. App. 2002).

The General Contractoralso arguesthat the forum selectionclauserequiresthe
Subcontractorto file its lawsuit in Kentucky becauseof the following provision of the
Subcontract:

Article VII - (a) Contractorshall havethe samerights and
privilegesasagainstthe Subcontractohereinasthe Ownerin the
Design/BuildContracthasagainstContractor. Subcontractoshall
have the same rights, remediesand privileges against the
Contractorhereinasthe Contractorin the Design/BuildContract
has against Owner.

The Subcontractordoesnot offer any argumentas to how this section affects its rights.
However,we find that this provisionis dispositiveof the issuebefore us and requiresthe
Subcontractoto file its actionin Kentucky$ It is undisputedthat the Owner had the OrightO
againstthe GeneralContractorto haveany actionsagainstit filed in Franklin County Circuit
Courtin Frankfort,Kentucky. Black’s Law Dictionary, 8th ed.2004,definesa Oright,@sused
in this context,as O[a]legally enforceablelaim thatanothemwill do or will notdo a givenact.O
If the GeneralContractordid not file its actionin Kentucky,the Ownercould assertthe forum
selectionclausein orderto haveits right enforced. See, e.g., Woodruff v. Anastasialntern.,
Inc., No. E2007-00874-COA-R3-C\V2007WL 4439677 at*4 (Tenn.Ct. App. Dec.19, 2007)
(speakingof a partyO©right@o asserta forum selectionclausedefense).Pursuanto the flow-
down clause the GeneralContractorhasthe sameright to enforcethe forum selectionclause
againstthe Subcontractor Similarly, the GeneralContractorOsorrespondingemedyagainsthe
Owner was to file an action in Kentucky, and pursuantto the flow-down provision, the
Subcontractohasthatsameremedy. A Oremedy( definedby Black’s Law Dictionary, 8th ed.
2004,asO[tlhemeansof enforcingaright or preventingor redressingawrong; legal or equitable
relief.O In sum, we find that the flow-down provision of the Subcontractrequired the
Subcontractoto file anyactionsagainsthe GeneralContractorin FranklinCountyCircuit Court

6 The aforementionegbrovisionis an exampleof a Oflow-down®@r Oconduit@lause. Flow-down clauses
arecommonlyusedin subcontractseindarecloselyrelatedto the conceptof incorporationby reference.See T. Bart
Gary, Incorporation by Reference and Flow-Down Clauses, 10 Constr.Lawyer 1, 45 (Aug. 1990). Olfthe clause
functionsas intended,the samerights and obligationsof the subcontractoshouldflow from the subcontractup
throughthe generalcontractorto the owner,andconverselydown the samecontractuatchain.Old. The useof flow-
down clauseOrepresentsfforts to ensureconsistencyof obligationsthroughoutthe varioustiers of the contracting
process.Qd. at 44.



in Frankfort,Kentucky,just asthe GeneralContractowould haveproceededvith claimsagainst
the Owner.

The Subcontractoargueghatif the forum selectionclausein the Design/BuildContract
requiresit to file its suit in Kentucky, then the forum selectionclauseconflicts with the
Subcontractnd cannotbe enforced. The Subcontractoreliesuponthe following provision of
the Subcontract:

Article XII - It is understoochindagreedhatthelawsof the
Stateof Tennessewvill governinterpretationof this contract. The
provisionsof this documenthall be controlling shouldtherebe a
conflict betweernits termsandthetermsof anyattachedr referred
to materials.

It is true that the Design/BuildContract,in the Requestor Proposalprovidesthat OContracts
resulting from this RFP must be governedby and in accordancewith the laws of the
Commonwealttof Kentucky.OAccordingly, to the extentthatthereis a conflict in the choiceof
law provisions,the onein the Subcontractvould prevail. However,thereis no provisionin the
Subcontracthat contradictsthe Design/Build ContractOshoiceof forum, which is Kentucky.
The mereabsenceof a forum selectionclausein the Subcontracidoesnot createa conflict
betweenit and the Design/Build Contract. Furthermore,the choice of law clausein the
Subcontracprovidingfor the applicationof Tennessetaw doesnot constitutea forum selection
clause. In otherwords,it did notrequirethat Tennessetaw be appliedby a Tennesseeourt. A
choiceof law clausedoesnot automaticallydesignatehe chosenjurisdiction asthe exclusive
forum for the adjudicationof disputes.See, e.g., AccredoHealth Inc. v. Patterson No. W2006-
02693-COA-R3-CV, 2007 WL 2198574 at *3 (Tenn.Ct. App. Aug. 1, 2007) (OAlthoughthe
provisions certainly provide that the agreementsare to be construedin accordancewith
Tennessetaw, they arenot forum selectionclauses.OMitsui & Co. (USA), Inc. v. Mira M/V,
111F.3d 33,37 (5th Cir. (La.) 1997)(finding no inconsistencybetweena choiceof law clause
requiring applicationof Americanlaw and a forum selectionclauserequiring disputesto be
determinedby a Londoncourt). The Subcontractordmitsin its brief that OESIGSubcontract
document . . is entirely silentasto the particularforum whereclaimsagainsthe Design/Builder
would beresolved.(Becausehe Subcontractioesnot containa forum selectionclause thereis
no conflict betweenits terms and the terms of the Design/Build Contract, which were
incorporated by reference.

B. Enforceability of the Forum Selection Clause

In Tennesseea forum selectionclauseis generallyenforceableand binding uponthe
parties. Lamb v. MegaFlight, Inc., 26 S.W.3d627,631(Tenn.Ct. App. 2000); Signal Capital
Corp.v. SignalOne,LLC, No. E2000-00140-COA-R3-C\V2000WL 1281322at*3 (Tenn.Ct.
App. Sept.7, 2000)perm. app. denied (Tenn. Mar. 19,2001). In DyersburgMachine Works,
Inc. v. RentenbachEngineering Co., 650 S.W.2d378, 380 (Tenn.1983),the SupremeCourt
instructedthe courtsof this stateto enforcea forum selectionclauseunlessthe party opposing
enforcementdemonstrateshat it would be unfair and inequitableto do so. In making this
determinationwe shouldconsiderthe following factors,and any others,which bearuponthe
fundamentalfairnessof enforcinga forum selectionclause:(1) whetherthe plaintiff cannot



secureeffectiverelief in the otherstate,for reasontherthandelayin bringing the action;(2)
whetherthe otherstatewould be a substantialljessconvenientplacefor the trial of the action
than this state; (3) whetherthe agreementas to the place of the action was obtainedby
misrepresentatiorguress,abuseof economicpower, or otherunconscionableneans;and (4)
whetherit would for someotherreasorbe unfair or unreasonabléo enforcethe agreement.ld.
(citing The Model Choice of Forum Act, 1968). The validity of the forum selectionclause
dependsupon whetherit is fair and reasonablen light of all the surroundingcircumstances
attendingits origin and application. Id. (citations omitted). In the casebefore us, the
Subcontractoaddresseswo of thesefactorsin attemptingto demonstratehat enforcingthe
forum selection clause against it would be inequitable and unfair.

1. Effective Relief in Kentucky

First of all, the Subcontractocontendsthat it is OhighlydoubtfulGthat the Kentucky
courtwould afford it with a completeremedy. In fact, the Subcontractoclaimsthat Othentent
of the Subcontracto apply Tennessetaw to anyandall disputes . . will be defeatedf this case
is dismissedand[the Subcontractorjs requiredto file its actionin the Franklin County Circuit
Courtin Kentucky.OAccordingto the Subcontractorif the caseis filed in Kentuckyandlater
consolidatedwith the GeneralContractorOsasesagainstother defendantsjt will be too
confusingfor the Kentuckycourtto apply Tennessetaw to its claim andKentuckylaw to claims
againstotherdefendants.We are confidentthatthe Kentuckycourtis fully capableof applying
Tennessetaw to theissuedn this case. In addition,the Kentuckycourtis bestsuitedto address
the SubcontractorGsgumentregardingthe difficulty of applying different states@ws if the
courtis in fact facedwith a motionto consolidatehis casewith otherrelatedcases. This factor
does not weigh in favor of refusing to enforce the forum selection clause.

2. The Convenience of the Chosen Forum

The Subcontractoalsocontendghat Kentuckywould be a substantiallylessconvenient
place for trial simply becauseboth of the parties are Tennesseecorporationswhose
representativesould haveto travel to Kentucky. The Subcontractoalsoarguesagainthatit
would be inconvenientfor it to be requiredto litigate its claimsin a consolidatedactionwith
other parties. On the otherhand,the GeneralContractorasksus to considerthe fact that the
Projectis locatedin Kentucky,andthe representativesf the Commonwealtrof Kentucky,the
othersubcontractorsgndthe ProjectDesigneDLR Group,Inc. (aKansascorporationwould be
possiblewitnessesho arenot necessarilysubjectto the subpoengowerof the ShelbyCounty
Chancery Court.

Enforcing a forum selectionclausewould be unreasonablen circumstancesvhere
forcing the partyto proceedn the selectedorum would seriouslyimpedeits ability to fully and
fairly pursueor defendthe action. SevierCounty Bank v. PaymentechMerchant Services)nc.,
No. E2005-02420-COA-R3-CV2006 WL 2423547,at *6 (Tenn.Ct. App. Aug. 23, 2006);
Safecolns. Co. of Americav. Shaver No. 01A01-9301-CH-000051994 WL 481402,at *4
(Tenn.Ct. App. M.S. Sept.7, 1994). However,the partyresistinga forum selectionclausemust
showmorethaninconveniencer annoyanceuchasincreaseditigation expensesandthe party
cannotrely on facts and circumstanceshat were presentor reasonablyforeseenwhen they



signedthe contract. SevierCounty Bank, 2006WL 2423547 at*6; Shaver 1994WL 481402,
at*4. In addition,Oconveniencis evaluatedrom the perspectiveof all the parties,not just the
Plaintiffs.OSignal Capital Corp,2000 WL 1281322, at *4.

We find thatthe Subcontractohasnot demonstratedhat the Kentuckyforum would be
substantiallylessconvenientfor all partiesor that proceedingn Kentuckywould be a serious
impedimentto its ability to fully andfairly pursuethe action. Althoughthe representativesf
thesetwo entitiesare locatedin Tennesseeall other witnessesare outsideof this State. In
addition, the Project,wherethe partiesworked for approximatelyfour years,and wherethe
allegedbreachof contractoccurred,is in Kentucky. The Subcontractohasnot demonstrated
any more than Oinconveniencer annoyancehatis encounteredy any party who agreesto
litigate disputes in another state, which was foreseeable when the Subcontract was executed.

3. Other Considerations

The Subcontractordoesnot allege that the forum selectionclausewas obtainedby
misrepresentatiorguress,abuseof economicpower, or otherunconscionableneans. These
were sophisticatedusinessmemrxecutinga multimillion dollar contract. Consideringall the
circumstancesurroundingthe forum selectionclauseOsrigin and application,we do not find
thatenforcingthe clausewould be unfair or inequitable. As previouslydiscussedthis casedoes
not involve a forum selectionclausechoosinga forum having no logical connectionwith the
transaction.The projectwaslocatedin Kentucky,andalthoughthesetwo partieshappento be
from Tennesseall of the otherpartiesinvolved arefrom otherstates. The Ownerof the project
is the Commonwealthof Kentucky. In sum,the forum selectionclauseis fair, reasonableand

enforceabl¥.
C. AttorneyOs Fees

The GeneralContractorhasrequestedin awardof its attorneyOieesincurredin the trial
courtandon appealin attemptingto enforcethe forum selectionclause. OlnTennessee;ourts
follow the AmericanRule, which providesthat litigants must pay their own attorneyOfees
unlessthereis a statuteor contractualprovision providing otherwise.OTaylor v. Fezell 158
S.W.3d352,359 (Tenn.2005) (citing State v. Brown & Williamson Tobacco Corp., 18 S.W.3d
186, 194 (Tenn. 2000)). In this case, the Subcontract provided:

Should Subcontractordefault in any of the provisionsof this
SubcontracandshouldContractoremploy an attorneyto enforce
any provisionshereof,or to collect damagedor breachof the
Subcontractpr to recoveron the bond mentionedin Article Il

above,Subcontractoand his suretyagreeto pay Contractorsuch
reasonablattorneyOeesashe may expendthereinbut only to the
extentthat suchloss or damageor expensejncluding legal fees,
expertwitnessfeesor otherlitigation costsis dueto thefault of the
subcontractoor anyonefor who[m] the subcontractois liable.

7 Becausave concludethatthe forum selectionclauseshouldbe enforced we neednot addressvhetherthe
doctrine offorum non conveniens would have otherwise required the case to be dismissed in Shelby County.



Shouldneitherparty fully prevail, recoverabldeesarelimited to
those proportionate to the extent each side has prevailed.

The GeneralContractorcontendsthat the Subcontractordefaultedin a provision of the
Subcontracbecausét Ofail[ed]to file its lawsuitin the contractuallyagreeduponforum.O The
Subcontractorin its brief, basically contendsthat it did not defaultin any provision of the
Subcontract because it did not file its action in the wrong férum.

Thepartiesdo not cite to any portionof the Design/BuildContractor the Subcontracthat
separatelydefinesOdefault,@nd we havenot encounterediny suchdefinition. However,we
havepreviouslydefinedOdefault@s Otheomissionor failure to performa legal or contractual
duty.OChildressv. Sullivan County Bd. of Educ., 771S.W.2d411,416 (Tenn.Ct. App. 1989)
(citing Black’s Law Dictionary, 376 (5th ed. 1979)). Thus, it would appearthat the
Subcontractowasin defaultof a provisionof the Subcontractthe forum selectionclause by
failing to file its actionin Franklin County Circuit Courtin Kentucky. The GeneralContractor
wasforcedto employanattorneyto enforcethe forum selectionclause jncurring legalfeesand
litigation costsin the trial courtandon appealto this Court. Therefore we concludethatthe
General Contractor is entitled to
an awardof the reasonablattorneyOfeesit hasincurred. With respectto the attorneyOfees
associateavith theinitial litigation of this case this appeal,andany rehearingassociateavith
ourremandwe leavedeterminatiorof the awardto the sounddiscretionof thetrial court,which
should remain mindful of contractual and statutory authority for awarding attorneyOs fees.

V. CONCLUSION

8 The Subcontractorlsoassertghat the attorneyOfee provision Odoesiot envisiondefaultsoccurringasa
consequencef the mereact of the subcontractofiling its actionin a forum that could rightfully apply Tennessee
law in accordancevith the SubcontractGesxpresgerms.Olt appearghatthe Subcontractors againarguingthatit is
not in defaultbecauseunderits interpretationof the Subcontractthe forum selectionclausedid not apply to its
claims. However,to the extentthatthe Subcontractowasarguingthatit would not be in Odefault®y filing in the
wrong forum, this positionis directly at oddswith the SubcontractorQeeviousargumentso this Court. In its
responseto the GeneralContractorORule 10 application,the Subcontractorcontendedhat there would be no
potentialharmto the GeneralContractorif we deniedits extraordinaryappeal becauset would be liable for the
GeneralContractorOattorneyOfeesif it had,in fact, filed in the wrong forum andwe reversedn a post-trialappeal.
The Subcontractor argued:

[The GeneralContractor]has consistentlyarguedthat it will be harmedby

awaitingpost-trialappealto review the venueissuebecauset would haveto try

the casetwice. But, asthe chancellorwas aware,the contractbetweenthe
parties containsan attorneys@ee provision, and if [the GeneralContractor]
ultimately prevailsin defeatingvenuein ShelbyCounty,it may be reimbursed
thosecostsit incursin Shelby County. Thusthe potential harm claimed by

Appellant is mitigated by its opportunity to recover its losses.

If [the GeneralContractoris] successfulthe casewill then be retried in

Kentucky, and[the Subcontractorinay be called on to reimburse[the General
Contractor]for their attorneys@esincurredwhile litigating in TennessegThe
GeneralContractorjwill be madewhole. In sucha situation,it is plain that[the

GeneralContractor]lose[s] no rights and, to the extentthat they might face
duplicativelitigation, they canbe reimbursedor suchexpensegvenif theyare
recoverable at a later date.



For the aforementionedeasonswe reversethe decisionof the chancerycourt and
remandfor further proceedings.Tennessees not the properforum for this dispute,andthetrial
courtshouldenteran orderdismissingthe complaintafter a determinatiorof the properamount
of attorneyOfees.Costsof this appealaretaxedto the appellee ESI Companiesinc., for which
execution may issue if necessary.

ALAN E. HIGHERS, P.J., W.S.



