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In this interlocutory appedl, the primary question presented is whether a paty can be deemed
served for the purmpose of tolling the statute of limitations unde Tenn. R. Civ. P. 3 and the
savingsstatute when there has been no actud service of process. Theplaintiffsfiled a personal

injury suit arising out of a car accident agang Adesa Corporation in Knox County. Adesa
Corporation was not served with process, and process was not reissued within one year in
compliance with Tenn. R. Civ. P. 3. However, the tria court entered an order QGleemingOthe
defendant served, and the plaintiffs then nonsiited ther case. Within a year of the nonsuit, but
more than ayear from thedae of the car accident, the plaintiffsre-filed the same suit in Loudmn

County. The defendant filed a motion for summary judgnent arguing tha the case was time-

bared unde the applicable statute of limitations. The trial court denied the motion, and we
granted the defendant( request for interlocutory appesl. After review, we hold that the Loudon
County Courtt erred in denying themotion for summary judgnent. The deendant was not served
with process in the origind action, nor was process reissued within a year so as to toll the statute
of limitations Therefore, the second suit was time-bared, the Knox County trial court was not
authorized to deem the defendant served in the absence of actud service, the savingsstatue was
ingoplicable, and summary judgmnent should have been granted to the defendant. The judgnent
of theLoudonCounty Circuit Court isreversed, and the case is dismissed.

Tenn. R. App. P. 9 Interlocutory Appeal; Judgment of the Circuit Court Reversed and
Case Dismissed

SHARON G. LEE, J., ddivered the opinion of the court, in which HERSCHEL P. FRANKS, P.J., and
CHARLESD. SUSANO, JrR., J.,, joined.

Frands A. Cain and Matthew A. Grossman, Knoxville, Tennessee, for the appdlant, A.D.E. of
Knoxville, LLC.

Rondd J. Berke, Chatanooga Tennessee, for the gppdlees, Adam Sims and Carla Sims.



OPINION

1. Background

The daes certain events occurred in this case are important, so we present the opeative
factsin achronology, asfollows:

1) Januay 31, 2003 - Adam Sims is alegedly struck by a motor vehicle driven by an
agent or employee of A.D.E. of Knoxville, LLC ((A.D.E.Q.

2) December 22, 2003- Adam Sims and his wife, Carla Sims, (QPlaintiffsO) filed suit in
the Knox County Circuit Court agang O\desa CorporationOfor persond injuries alegedly
suffered by Mr. Sims. Althoughsuit was filed againg QAdesa CorporationOthe actuad name of
the entity the plaintiffs soughtto hold liable was QA.D.E. of Knoxville, LLC,G not Q\desa
Corporation.O On this same date, process was issued to CADESA CORPORATIONOthroughCT
Corporation (GCTQ as its registered agent; however, there is no indication that this process was
ever returned.

3) Januay 26, 2004 - an aias summons was issued for OADESA, CORPORATION,O
throughCT Corporation.

4) February 2, 2004- theadlias summonswas returned with,a certification that service had
failed and tha CT could not identify CADESA, COPORATIONOand could find no listing for
such entity with the Tennessee Secretary of State.

5) Januay 26, 2005- the expiration of oneyear since the dae of the issuance of the last
Process.

6) December 16, 2005- Knox County Circuit Court entered an order deeming the
defendant served and providingin petinent pat the following:

Adesa Corporation is hereby deemed served. The attorney for the
plaintiffs shdl send by certified mail, return receipt requested a
copy of this Order to the defendant at both CT Corporation and at
the defendant@® prindpd place of busness. The defendant Adesa
Corporation shdl then have forty-five (45) days from receipt of
this Order to file any responsve pleadings

7) February 23, 2006- the Plaintiffs filed a notice of nonsuit in the Knox County Circuit
Court cause of action, and an order of nonsuit was entered on February 24, 2006, dismissing the
case without prgjudice. At no time during the pendency of the Knox County Circuit Court suit

1 Affidavits of A.D.E. employees attest that A.D.E. conducts business under the name GADESA KnoxvilleOand is a
wholly owned subsidiary of ADESA, Inc.0



did A.D.E., Adesa Knoxville, LLC, or any entity designaed QAdesa CorporationOmake an
appearance, nor were answersfiled in that suit.

8) April 24,2006- the Plaintiffs sued QA\desa CorporationGin the LoudonCounty Circuit
Court. Thecomplaintisidentical to the prior complaint filed in the Knox County Circuit Court.
The Plaintiffs issued summons in the Loudon County suit to O\desa CorporationOat (1011
Adesa Parkway, Lenoir City, TN 377710and the summonswas returned with certification that
aDn 4-26, 2006, [the serving officer] ddivered a copy of the summons and complaint to the
defendant, Adesa Corp. throughDebbie Angle, office manager.O

Upon beng served in the Loudon County case, A.D.E. filed a motion to dismiss the
LoudonCounty suit upongroundsthat it was time-barred for failure to comply with Rule 3 of
the Tennessee Rules of Civil Procedure. The motion was later renewed by A.D.E.2 and, in the
aternative, requested tha it be granted summary judgnent. The Defendant argued, among other
things tha the PlaintiffsOsuit againg it in Loudan County was time-barred unde the statute of
l[imitationsapplicable to an action for persond injury because the Plaintiffs had failed to comply
with the requirements of Rule 3 by reissuing process annually and tha as aresult of thar failure
to do so, the statute of limitationswas not tolled. Additiondly, the defendant argued tha the
Decembe 16, 2005 order of the Knox County Circuit Court deeming service was invdid and
was entered after the statute of limitationshad already expired.

11. Issue

Theissue we address in this appedl is whether the LoudonCounty Circuit Court erred in
failing to grant the Defendant summary judgnment upon the ground tha the suit filed by the
Plaintiffsin tha court was time-barred unde the gpplicable statute of limitations

1I1. Analysis
A. Standard of Review

Summary judgnents enable courts to condude cases tha can and should be resolved on
dispostive legd issues. See Byrd v. Hall, 847 SW.2d 208,210 (Tenn. 1993) Airport Props.
Ltd. v. Gulf Coast Dev., Inc., 900S.W.2d 695 697 (Tenn. Ct. App.1995) They are appropriate
only when the facts materia to the dispositive legd issues are undisputed. Accordingly, they
should not be used to resolve factud disputes or to determine the factud inferences tha should
be drawn from the evidence when those inferences are in dispute. See Bellamy v. Federal
Express Corp., 749 SW.2d 31, 33 (Tenn. 1988)

To be entitled to a summary judgnent, the moving paty mus demondrate tha no
genuineissues of material fact exist and tha he or sheis entitled to judgnent as a matter of law.
See Tenn. R. Civ. P. 56.04; Byrd, 847 SW.2d a 210; Planet Rock, Inc. v. Regis Ins. Co., 6

2 In the motion of May 19, 2006, the movant refers to itself as Qhe defendant, Adesa Corporation.O In  the subsequent
January 12, 2007 motion of renewal and for summary judgment, the movant refers to itself as efendant, A.D.E. of Knoxville,
LLC, doing business as ADESA Knoxville, apparently inaccurately identified as G\desa Corporation®in the complaint filed in
this cause . . . .O For purposes of this opinion, the fact that the defendant has referred to itself as both QAdesa CorporationOand
O\.D.E.Qin the Loudon County suit isirrelevant.



S\W.3d 484,490 (Tenn. Ct. App.1999) A summary judgnent should not be granted, however,
when a genuine dispute exists with regard to any material fact. Seavers v. Methodist Med. Ctr.,
9 SW.3d 86, 97 (Tenn. 1999; Hogins v. Ross, 988 SW.2d 685, 689 (Tenn. Ct. App. 1998)
Our task on apped is to review the record to determine whether the requirements for granting
summary judgment have been met. See Hunter v. Brown, 955 S.W.2d 49, 50-51 (Tenn. 1997);
Aghili v. Saadatnejadi, 958 S\W.2d 784, 787 (Tenn. Ct. App. 1997) Tenn. R. Civ. P. 56.04
provides tha summary judgment is appropriate where: (1) there is no genuine issue with regard
to the materia facts relevant to the claim or defense contained in the motion, see Byrd, 847
SW.2d at 210, and (2) the moving paty is entitled to a judgnent as a matter of law on the
undisputed facts. See Anderson v. Standard Register Co., 857 S.W.2d 555,559 (Tenn. 1993)
A paty seeking a summary judgment mus demonstrate the absence of any genuine and material
factud issues. Byrd 847S.W.2d at 214.

When the paty seeking summary judgnent makes a propely suppoted motion, the
burden shifts to the non-moving party to set forth specific facts establishing the existence of
disputed, material facts which mug beresolved by thetrier of fact. See Byrd 847 S.W.2d at 215;
see also Robinson v. Omer, 952 S W.2d 423 426(Tenn.1997. Thenonmoving paty may not
simply rest uponthe pleadings but mug offer proof by affidavits or other discovery materials
(depostions answersto interrogaories, and admissionsonfile) provided by Rule 56.06 showing
tha thereisagenuineissuefortria. If thenonmoving paty does not so respond,then summary
judgment, if appropriate, shdl be entered agang thenon-moving paty. Tenn.R. Civ. P. 56.06.

B. Requirement of Reissuance of Process Under Rule 3

As agenaa matter, an action for persond injury mug be commenced within oneyear of
thedae theplaintiff sugained injury. Tenn. CodeAnn. & 28-3-104(a)(1); Hunter v. Brown, 955
S.\W.2d 49, 51 (Tenn. 1997) The PlaintiffsOalleged injury occurred on Januay 31, 2003, and
suit was timely filed in Knox County on December 22,2003. Service of process was issued, but
the defendant was never served. Theversion of Tenn. R. Civ. P. 3 in effect dunng the relevant
time required tha process, if not served within 30 days, be reissued within a year from the
issuance of the previousprocess in order for the plaintiff to rely on the origind commencement
to toll therunning of the statue of limitation:

All civil actions are commenced by filing a complaint with the
clerk of thecourt. An actionis commenced within the meaning of
any statute of limitationsuponsuch filing of a complaint, whether
process be issued or notissued and whether process be returned or
ungerved. If process remains unissued for 30 days or is not served
within 30 days fromissuanc, regardless of thereason, the plaintiff
cannotrely uponthe original commencement to toll the running of
a statute of limitations unless the plaintiff continues the action by
obtaining issuance of new process within one year from issuance
of the previous process or, if no process is issued, within oneyear
fromthefiling of the complaint.

Tenn.R. Civ. P. 3 (emphasis addal).



As noted, the Plaintiffs filed suit in Knox County Circuit Court on December 22, 2003,
issued process on the same dae which was not served, and then issued alias summons on
Januay 26, 2004, which was not served. Process was not reissued within a year of the dae of
theissuance of thelast process on January 26, 2004. To rely ontheorigind filing of the lawsuit
to toll the running of the oneyear statute of limitations on the pesond injury clam, the
Plaintiffs were required to have process reissued within one year from Januay 26, 2004.
Because the Plaintiffs did not do so, thar claim was time-barred. Slone v. Mitchell, 205S.W.3d
469 (Tenn. Ct. App. 2005) Stitts v. McGown, No. E200502496 COA-R3-CV, 2006 WL
1152649 Tenn. Ct. App.E.S,, filed May 2, 2006.

C. Effect of Order Deeming the Defendant Served

By order entered Decembe 16, 2005,the Knox County Circuit Court decreed tha Adesa
Corporation was QleemedOserved. The Plaintiffs then filed a notice of nonaiit in the case, and
an orde of nonslit was entered on February 24, 2006. The Plaintiffs contend tha the timely
filing of their complaint in the Knox County Circuit Court and tha court@ order deeming that
Adesa Corporation was served sufficed to toll the statute of limitation for purposes of the
Tennessee saving statute. The Plaintiffs contend tha pursuant to the saving statute, which
provides in petinent pat as follows, they had one year after the order of nonsauit to re-file thar
complaint:

If the action is commenced within the time limited by a rule or
statute of limitation, but thejudgnent or decree isrendered agang
the plaintiff uponany groundnot conduding the plaintiff@ right of
action . . . the plaintiff, or the plaintiff@ representatives and
privies, as the case may be may, from time to time, commence a
new action within one(1) year after thereversal or arrest.

Tenn. CodeAnn. & 28-1-105a). The Plaintiffs contend tha the statute of limitationswas tolled
unde the origind lawsuit in Knox County, and that they re-filed the suit in LoudonCounty on
April 24, 2006, which was within one year of the nonsuit, and therefore, the Loudon County
Circuit Court did nat err in failling to grant motion for summary judgment uponthe groundthat
the second suit was time-barred. We respectfully disagree.

We mug first degermineif the Knox County order deeming the Defendant served can be
chdlengdal in the Loudon County case. The Plaintiffs argue tha this order is shielded from
chdlenge under the dodrine of res judicata. They assert tha Tennessee law provides tha res
judicata is an absolute bar to issues determined by a prior coutt, McKinney v. Widner, 746
S.W.2d 699 (Tenn. Ct. App. 1987, and protects a find judgment whether Qhe decree was based
upon good law or bad law,0 Kolker v. Gelb, 600 SW.2d 728 730 (Tenn. Ct. App. 1980)
However, the orde unde review in this case was not a find judgnent, but rathe an
interlocutory order, and accordingly, it is not protected unde the dodrine of resjudicata. Aswe
have heretofore noted:



[F]or resjudicata. . . to apply, thejudgnment in the prior case must
have been find. See Richardson v. Tennessee Bd. of Dentistry,
913 SW.2d 446 (Tenn. 1995. A voluntary noniit is not an
adjudication of Qill the claims and the rights and liabilities of all
the patiesO Tenn.R. Civ. P. 5402. Thus upondismissal, any
interlocutory orders are merely pat of the proceedings dismissed
and have no binding effect.

Frank Rudy Heirs Assocs. v. Sholodge, Inc., 967 S.W.2d 810,813 (Tenn. Ct. App. 1997).

The Plaintiffs also arguetha collateral attack of this order via the LoudonCounty suit
was prohibited, it bang well settled in Tennessee tha a paty may not use a court of generd
jurisdiction to collaterally attack an order of another court. While we do not disagree tha, as a
general matter, another coutt@ orders are not subject to collateral attack, tha rule is subject to
exception, and we do not agree that a collatera attack is precluded unde the circumstances of
this case. In Turner v. Bell, 279 SW.2d 71, 75 (Tenn. 1955) the Tennessee Supreme Court
recited thedistinction between a direct attack and a collateral attack as follows:

If an action or proceeding is brought for the very purpos of
impeaching or overturning ajudgmnent, it is a direct attack uponit .

On the othe hand, if the action or proceeding has an
independent purpose and contemplates some other relief or result,
although the overturning of the judgment may be important, or
even necessary to its success, then the attack uponthe judgment is
collateral.

The Turner Court further noted tha a collateral attack will only lie agand a decree void ab
initio and further stated as follows:

Void judgments and decrees being thos that apper on the face of
the record itself to have been rendeed without jurisdiction of the
parties or the subject matter, or without beng judified by the
pleadings or the consent of the parties, void judgnments have no
efficacy or probéive force, andyield to collatera attack.

Id. (citing GiBSONG SUITS IN CHANCERY @ 446 (Inman, 4th ed.)) (emphasis added); See also
Wilkins v. McCorkle, 80 SW. 834, 838 (Tenn. 1904) (QThe rule agang collateral attack]
presuppogs, of course, tha the court has acquired jurisdiction of the persons appearing to be
patiesto thecause.(). Theface of theKnox Courty Circuit Court record does not show that that
court ever acquired jurisdiction of Adesa Corporation.

Turning now to the Knox County couﬁé order of December 16, 2005, we first note its
ambiguousemployment of theterm Qleemed.O Black@ Law Dictionay offers two definitionsof
QleemQas follows:



1. To treat (something) as if (1) it were really something
else, or (2) it has qudities tha it doesn® have <athough the
doaument was not in fact signed until April 21, it explicitly states
tha it mug be deemed to have been signed on April 14> 2. To
congder, think, or judge<shedeamed it necessary>.

These ddinitions are accompanied by the following citation, which we bdieve aso
merits attention:

MeemOis a useful word when it is necessary to establish a legd
fiction either postively by QleemingOsomething to be something
it isnotor negatively by QleemingQsomething not to be something
which itis. ... All othe uses of the word should be avoided.
Phrases like Of he deems fitO or (s he deems necessaryO or
hothing in this Act shdl be deemed to . . .Oare objectionable as
unnecessary deviations from common speech.  OrhinksO or
Q@onsdasO are preferable in the first two examples and
QondruedQin thethird . . .. DeemOis useful but dangerous It
creates an artificiality and artificiality should not be resorted to if it
can beavoided.

BLACKk@ LAw DICTIONARY 425 (7th ed. 1999) (citing G.C. Thomton, Legidative Drafting 83-
84 (2d ed. 1979) (omissionsin origind). Whether the court QleemedOtha Adesa Corporation
was served in the sense tha Adesa Corporation would be treated as having been served, even
thoughit was not actudly served, or whether the court used such word in the sense tha the court
Qhough®or QudgelOtha Adesa Corporation was served, we do not find tha the court® action
was suppoted by thelaw.

First, we find no authority which alows a court to treat or GleemOa party served when
there has been no proof presented tha the party was actudly served. ThePlaintiffs maintain tha
evidence was presented at a hearing before the court establishing that Adesa Corporation was in
fact served with process and tha the order was supported by such evidence. ThePlaintiffsargue
tha because we were not provided with a transcript of tha hearing, we mug presume tha
sufficient evidence existed to suppot the trial cout@ finding pursuant to which Adesa
Corporation was deemed served. The Plaintiffs do not describe exactly wha evidence the court
congdered in ruling as it did, other than alleging tha the Knox County court was presented with
proof tha Adesa Corporation had notification of the suit, and we acknowledgetha the Plaintiffs
filed affidavits in the LoudonCounty case in support of this allegaion. But, as the Tennessee
Supreme Court has stated, althoughnotice is an important consderation in the availability of
the saving statute, it is not . . . a subditute for service of process when the Rules of Civil
Procedure so require.O Frye v. Blue Ridge Neuroscience Center, P.C., 70 SW.3d 710, 715
(Tenn. 2002) Even had the court® order set forth other evidence it alegedly relied uponin
deeming Adesa Corporation served, it would till be necessary to resort to the process itself to
determine the fact of service. When the process and return condusvely and clearly contradict
recitalsin a decree, the process, nottherecitals, controls. Davis v. Reaves, 75 Tenn. 585 (Tenn.
1881)



Unless a defendant waives service of process, which in this case the Defendant did not
do, then process mug be served on the defendant who is within the state by either persond
serviceor by mail. Tenn.R. Civ. P. 403 Tenn.R. Civ. P. 4.03(1) govensreturn of service and
provides, inter alia, that Qt]he person serving the summonsshal promptly make proof of service
to the court and shdl identify the person served and shdl describe the manne of service.O In
Estate of McFerren v. Infinity Transport, LLC, 197 SW.3d 743, 748 (Tenn. 2006) the
Tennessee Supreme Court found tha the requirements of Rule 4.03 are mandaory, noting as
follows:

Rule 4.03 clearly and specifically requires that areturn identify the
person upon whom process was served and a description of the
mannea of service. It requires, in clear, plain words tha certain
things be done Jug as clearly, thoe words either mean
something, or they donot We choaose to believe they do, tha they
set forth a mandaory requirement rather than a discretionay idedl
tha need not be strictly enforced to confer jurisdiction over a

party.

The record of the Knox County Circuit Court does not contain a return showing that Adesa
Corporation was ever served with process. To the contrary, the officer® return of the summons
certifies that Adesa Corporation was not served. Therefore, the Knox County Circuit Court
never acquired jurisdiction over Adesa Corporation, and its order deeming service of process was
void ab initio. Since there was alack of compliance with Rule 3 by failure to reissue process, the
Plaintiffs cannotrely on the origind timely commencement of ther claim to toll the running of
the statute of limitation. The saving statute does not come into play because by the time the
Knox County nonsiit was entered, the PlaintiffsOclaim had aready expired, and there was
nothing to Gave.O

The patiesin this cause were very ably represented, and thar respective postions were
respectfully and fully presented. While it is aways preferable for a case to betried onits merits
rather than dismissed for nonmmpliance with a rule of procedure, we are boundto enforce the
rules of procedure as written and as developed by case law.

V. Conclusion

Based upontheforegoing, we condudetha the Plaintiffs failed to establish the existence
of a genuineissue of materia fact as to whether Adesa Corporation was served with process in
the Knox County Circuit Court suit, and therefore, we hold that the PlaintiffsOsuit arising out of
the injury allegedly suffered by Mr. Sims on January 31, 2003, was time-barred oneyear after
tha dae. Accordingly, we reverse the order of the Loudon County Circuit Court denying
dismissal of such suit by summary judgnent and dismiss the case. Cods of appeal are assessed
to theappdlees, Adam and Carla Sims.



SHARON G. LEE, JUDGE



