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In an administrative proceeding before an Administrative Law Judge, the petitioner/student was
charged and found guilty of copying answers from a fellow student’s papers in a test conducted in
one of her courses.  Petitioner appealed to the Chancery Court where the Chancellor reversed the
agency’s decision for errors that affected the merits of the decision, citing Tenn. Code Ann. §4-5-
322(I).  The University appealed the Trial Court’s decision to this Court.  We vacate the Judgments
of the Trial Court and the Administrative Law Judge and remand for a new trial before another
Administrative Law Judge with instructions. 

Tenn. R. App. P.3 Appeal as of Right; Judgment of the Chancery Court Vacated and
Remanded for a new trial.

HERSCHEL PICKENS FRANKS, P.J., delivered the opinion of the Court, in which D. MICHAEL SWINEY,
J., and SHARON G. LEE, J., joined.
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OPINION

Petitioner, Alanna Webster, filed a Petition for Review of Administrative Proceedings
pursuant to Tenn. Code Ann. §4-5-322, asserting that the University of Tennessee erred in its
treatment of the charges of academic dishonesty filed against her.  The Trial Court reviewed the
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administrative record and issued a Memorandum Opinion and Order.  The Trial Court adopted the
findings of fact made by the ALJ, with the exception of paragraphs 38-40, 43, and 45.  Thus, the
Trial Court found that petitioner was a fourth year student in the College of Veterinary Medicine,
and that in the academic year 2004-2005, she took VM843, Small Animal Orthopedics, which was
required of all third year students, and took the final exam in the class on April 5, 2005, along with
68 other students.  

The Trial Court noted that under the UAPA, Tenn. Code Ann. §4-5-322, judicial
review of an agency decision is confined to the administrative record, and the agency’s findings are
entitled to considerable deference.  The Court also noted that under Tenn. Code Ann. §4-5-322(h),
the Court could only reverse/modify the agency decision if the petitioner’s rights had been prejudiced
because the agency’s decision was 1) in violation of constitutional/statutory provisions, 2) in excess
of the statutory authority of agency, 3) made upon unlawful procedure, 4) arbitrary or capricious or
characterized by an abuse of discretion, or 5) unsupported by the evidence which is both substantial
and material in light of the entire record.    

The Court further found that it could only reverse the agency’s decision for errors that
affected the merits of the decision, citing Tenn. Code Ann. §4-5-322(I).  The Court then found that
the University of Tennessee erred by adopting a statistical analysis computation prepared by UT’s
counsel, and also by relying on prejudicial testimony of Dr. Sims (who testified that he had seen Ms.
Webster looking off of someone else’s paper in the past).  The Court held these errors were not
harmless.  The Court then reversed the decision of the Administrative Law Judge.  

On appeal, the University raises these issues:

1. Did the Trial Court properly apply the standard of review found in the
TUAPA in reviewing the agency decision?

2. Should the case have been remanded to UT for a determination of the
admissibility of the evidence?

UT argues the Trial Court did not apply the proper standard of review in this case,
and that if the proper standard had been applied, there would have been no basis for reversal.  UT
argues the Court placed too much emphasis on the wording of Tenn. Code Ann. §4-5-322(I), which
states the court may reverse an agency’s decision for errors that affect the merits of the decision, and
did not consider Tenn. Code Ann. §4-5-322(h), which sets forth the basis for properly determining
if said errors occurred. 

This Court has previously explained that:

Tenn. Code Ann. § 4-5-322(h) addresses the narrow scope of judicial review of an
administrative agency decision as follows:



-3-

The court may affirm the decision of the agency or remand the case for
further proceedings.  The court may reverse or modify the decision if the
rights of the petitioner have been prejudiced because the administrative
findings, inferences, conclusions or decisions are:

(1) In violation of constitutional or statutory provisions;

(2) In excess of the statutory authority of the agency;

(3) Made upon unlawful procedure;

(4) Arbitrary or capricious or characterized by abuse of discretion or clearly
unwarranted exercise of discretion;  or

(5) Unsupported by evidence which is both substantial and material in the
light of the entire record.

In determining the substantiality of evidence, the court shall take into account
whatever in the record fairly detracts from its weight, but the court shall not
substitute its judgment for that of the agency as to the weight of the evidence on
questions of fact.

The term "substantial and material evidence" has been defined as " 'such relevant
evidence as a reasonable mind might accept to support a rational conclusion and such
as to furnish a reasonably sound basis for the action under consideration.' "  This
Court has also described it as requiring " 'something less than a preponderance of the
evidence ... but more than a scintilla or glimmer.' "  Judicial review of an
administrative agency's decision under the "substantial and material evidence"
standard, however, subjects the agency's decision to close scrutiny.

When reviewing a trial court's review of an administrative agency's decision, this
Court essentially is to determine "whether or not the trial court properly applied the
... standard of review" found at Tenn. Code Ann. § 4-5-322(h).  This Court addressed
its judicial review of evidence contained in the administrative record as follows:

While this Court may consider evidence in the record that detracts from its
weight, [this] [C]ourt is not allowed to substitute its judgment for that of the
agency concerning the weight of the evidence....

 
Jones v. Bureau of Tenncare, 94 S.W.3d 495, 500-501 (Tenn. Ct. App. 2002)(citations omitted).

The foregoing standard of review is settled law in this jurisdiction, but the university
essentially would have the Court ignore Tenn. Code Ann. §4-5-322(I), which reads: “No agency
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decision pursuant to a hearing in a contested case shall be reversed, remanded, or modified by the
reviewing court unless for errors that affect the merits of such decision”, and argues that the Trial
Court’s application of this Section to the evidence in this case would result in “reversal of virtually
all agency decisions is guaranteed”.  We reject the University’s analysis, and believe the
Chancellor’s analysis was proper.  The Tennessee Supreme Court in the recent case of Robertson
v. TN BD. Of Soc. Worker Certifi., 227 S.W.3d 7 (Tenn. 2007), properly analyzed the erroneous
admissibility of evidence under the rubric of Tenn. Code Ann. §4-5-322(I), and held in that case that
the erroneous admission of evidence must “affect the decision’s merits” to result in a reversal. Id.
at 15.  As to this issue, the Trial Court said:

At the hearing, Ms. Webster’s counsel objected to Dr. Sims’ proposed
testimony based on Rule 403 of the Tennessee Rules of Evidence.  ALJ Inman
overruled the objection, stating, “. . . I think what I am going to do is delay judgment
until a later date, again, as he mentioned, hearing the testimony and then deciding
that if it is of no value then removing it from my decision.”  While the record does
not contain a judgment on the objection, ALJ Inman referenced Dr. Sims in her Initial
Order . . . Chancellor Crabtree also referenced Dr. Sims in the Final Order . . . .

Tennessees’s Rules of Evidence do not specifically apply to administrative
hearings.  See Roberts v. Traughber, 844 S.W.2d 192, 196 (Tenn. Ct. App. 1991).
However, the court in Rivers v. Tennessee Board of Dentistry, No. 01A01-9111-CH-
00409, 1992 WL 146709, at *1 (Tenn. Ct. App. June 30, 1992), after reviewing the
language of Rule 101 of the Tennessee Rules of Evidence and of Tenn. Code Ann.
§4-5-313(1), held:

We believe that under this language the Tennessee Rules of Evidence are to
be applied to administrative hearings brought under the U.A.P.A. and are to
be applied to rebuttal evidence as well as evidence introduced as part of a
party’s case in chief.  The ALJ may, however, suspend the application of the
rules upon a finding that it is necessary to ascertain facts not reasonably
susceptible to proof under the rules of evidence, if the evidence ‘is of a type
commonly relied upon by reasonably prudent men in the conduct of their
affairs.’  We believe that under this language, the ALJ is to be given
discretion in determining whether or not to apply the rules of evidence.

Here the Court is looking at evidence sought to be excluded under Rule 403.
Rule  403 permits relevant evidence to be excluded if “its probative value is
substantially outweighed by the danger of unfair prejudice.”  Tennessee Rules of
Evidence, 403.  Under Rule 403, the unprejudicial evidence would not be admissible
in the court proceedings.  Pursuant to Rule 4-5-313(1), evidence not admissible in
court may be admitted in an administrative hearing if it is of a type commonly relied
upon by reasonably prudent men in the conduct of their affairs. . . . Id.  Pursuant to
the Court’s holding in Rivers, an ALJ may suspend the application of the rules of



The ALJ is directed to require the parties to present their evidence anew and decide all1

issues anew.
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evidence, “upon finding that it is necessary to ascertain the facts not reasonably
susceptible to proof under the rules of evidence.”  Rivers, 1992 *6.  In this case ALJ
Inman did not make such a finding.

In light of the foregoing, the Court finds that Rule 403 was applicable to Dr.
Sims’ testimony and thus finds the University in error in admitting or relying upon
Dr. Sims’ testimony”.  

We hold that whether Dr. Sims’ testimony should have been excluded under Rule of
Evidence 403 is the determinative issue on appeal, and agree with the Trial Court that this evidence
should have been excluded.

The University largely built its case against Ms. Webster on opinions and detailed
statistical analyses.

Dr. Sims, the first witness, testified that he taught a physiology course Ms. Webster
took in the fall of 2002, and he testified that during the first exam of that course, he saw Ms. Webster
“looking to her left at the paper of the student to her left,” which she did several times, and he didn’t
say anything during the exam because he didn’t want to disturb the class.  Further, that in
consultation with Dr. Brace, it was suggested that “she sit in a place in the room where it would be
very difficult for her to do that again”, which he said was implemented.  The probative value of Dr.
Sims’ testimony is slight.  When confronted by him, Webster denied looking on another student’s
paper, and no disciplinary action was taken against her for this occurrence.  However, the prejudice
to her case is substantial.  A party’s first witness in an evidentiary hearing usually sets the tone for
the party’s case and its underlying premise.  The University’s case was premised on a professor’s
opinion that Webster was looking at another student’s paper during the exam, which the University
then buttressed by a statistical analysis and expert opinion by comparing some of the answers.  The
admission of Dr. Sims’ testimony tainted the evidence and the trier of fact should not have heard or
considered this testimony in the decision making process.  

Accordingly, we vacate the Judgment of the administrative proceedings and remand
for a new administrative proceeding before another administrative law judge, wherein Dr. Sims’
testimony will not be admitted or referred to.   Since we are granting a new trial on all issues we1

pretermit considering the Trial Court’s criticism of the agency’s use of a statistical analysis
computation prepared by counsel. But see Nashville Ry. And Light Co. V. Owen, 11 Tenn. App. 19
(1929). 

For the foregoing reasons, we vacate the Judgment of the Trial Court and the
Administrative Agency and remand for further proceedings consistent with this Opinion.
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The cost of the appeal is assessed one-half to the University of Tennessee and one-
half to Alanna Webster. 

______________________________
HERSCHEL PICKENS FRANKS, P.J.
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