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OPINION

I.

A.

The operative facts of this case are tragic, but simple.  The plaintiff is the father of Anthony
Harris, now deceased.  Anthony committed suicide while under the care of the defendant.

The defendant first saw Anthony on July 21, 2005, for a constellation of problems that
included a possible suicide attempt with insecticide, alleged sexual abuse and parental defiance.  He
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gave Anthony a sample pack of Zoloft, a psychotropic drug.  The defendant saw Anthony in follow-
up on July 28, 2005.  Anthony hanged himself on August 11, 2005, after an argument with his father.
The basic contention of the complaint is that a child with Anthony’s problems – particularly the
suicide attempt – should not have been given Zoloft.

B.

After the case had been pending for approximately two years, and the parties had identified
their experts and taken depositions, the defendant filed his motion for summary judgment.  The
stated grounds were as follows:  “As grounds for this motion, Dr. Jain will show the absence of a
disputed material fact creating a genuine issue for trial and that Dr. Jain is entitled to judgment as
a matter of law.”  The motion also states that it is made “pursuant to Rule 56 of the Tennessee Rules
of Civil Procedure and Tenn. Code Ann. § 29-26-115.”  (Emphasis in original).  A detailed
discussion of the statute is better saved for later in the opinion.  In summary, the statute requires the
plaintiff to prove the standard of care in the specialty and community (or a community proven to be
similar) in which the defendant practices, breach of the standard and causation through an expert
with at least prima facie competence.  Also, the motion “incorporates . . . by reference” numerous
filings, including the affidavit of the defendant’s expert, excerpts from the deposition of the
plaintiff’s expert, a statement of undisputed facts and the brief filed in support of the motion.  The
brief argues, specifically, that the plaintiff’s expert, Dr. Donald Marks, was not competent because
he could not establish the standard of care for a psychiatrist and could not even articulate the
standard of care.  The plaintiff’s response brief directly argues that the plaintiff’s expert has proven
“the relevant standard of care for psychiatrists treating teenagers in Knoxville, Tennessee.”  The trial
briefs of both parties were made part of the record on appeal.

The hearing on the motion for summary judgment was transcribed.   The focus of the hearing
became the competency of the plaintiff’s expert and how he could possibly “know what the standard
of care is when he cannot elucidate [it].”  Plaintiff acknowledged knowing “this motion was based
upon [the expert’s] qualifications.”  The trial court noted that the plaintiff’s expert, in his affidavit,
professed knowledge of the standard of care for psychiatrists.  The court questioned plaintiff’s
counsel about what in the record showed how the expert would know the standard of care for a
psychiatrist in Knoxville.  Plaintiff’s response was that the expert showed his knowledge of the
standard of care by his practice as a doctor of internal medicine who knew about drugs and his
testimony that “you don’t give Zoloft to an adolescent who has suicidal ideations.”  The defendant
rebutted the plaintiff’s argument with quotes from Dr. Marks’ deposition.  The defendant’s
comments are as follows:

On Page 76 of his deposition, he says, for the question of whether
Anthony, as a depressed adolescent, should have been given Zoloft:
“I would defer to a pediatric psychiatrist.”

On Page 81 of his deposition, when asked what Dr. Jain was
supposed to do, Dr. Marks says:  “That’s not for me to say, because
I’m not the treating psychiatrist.”
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On Page 82 of his deposition – of his deposition, asked again:  “What
do we do?” he said:  Well, that’s for Dr. Jain to figure out.”

Then, on Page 83 of his deposition, he says:  “I’m not saying don’t
treat his depression.  I’m saying that Dr. Jain is the psychiatrist.  He
has to figure out how to treat the depression.”

And then, on Page 60, perhaps just the most telling comment that he
makes throughout his deposition testimony, the fact that he really
doesn’t know what the standard of care is.  He was asked:  “So what
would you have treated him with?”  His answer, and I’m quoting:
“Well, I’m not a pediatric psychiatrist.”

The trial court’s bench ruling was as follows:

The . . . Court finds that the record does not establish Dr. Marks is
qualified to express an opinion on the standard of care.  And,
therefore, the Court grants the motion, because of the representation
there is no other witness who could testify or would testify in the case
as to the standard of care.  So, therefore, the motion is granted.

The  court’s ruling from the bench was reduced to an order holding “that Plaintiff’s expert,
Dr. Donald Marks, is not competent to testify to the applicable standard of acceptable
medical/psychiatric practice for child psychiatrists practicing in Knoxville, Tennessee or similar
medical/psychiatric communities on or about August 11, 2005.”  The order dismisses the case in its
entirety with prejudice.

II.

The issues raised by the plaintiff are more artfully stated in the defendant’s brief as follows:

Did the Trial Court err in granting Defendant’s motion for summary
judgment on the grounds Defendant’s motion did not comply with
Rule 7 of the Tennessee Rules of Civil Procedure?

Did the Trial Court err in granting Defendant’s motion for summary
judgment on the grounds Plaintiff’s only proffered expert witness was
not competent to offer an expert opinion in this action?

III.

A.

The plaintiff argues that we must reverse because the defendants motion for summary
judgment did not satisfy the requirement in Tenn. R. Civ. P. 7.02 (1) that a motion “shall state with
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particularity the grounds therefor . . . .”  The plaintiff relies on Willis v. Tenn. Dept. of Correction,
113 S.W.3d 706, 709 n.2 (Tenn. 2003); Finchum v. Ace, USA, 156 S.W.3d 536, 538 (Tenn. Ct.
App. 2004); and Ralph v. Pipkin, 183 S.W.3d 362, 366 n.1 (Tenn. Ct. App. 2005).  The defendant
argues that all the cases plaintiff relies on were decided on motions to dismiss, which, according to
defendant, are to be judged by a different standard.  The defendant also argues that his reference to
the medical malpractice statute, plus his statement of undisputed facts, satisfied the requirement for
a motion for summary judgment made under Tenn. R. Civ. P 56.  Both parties are half right.  

The cases the plaintiff cites certainly stand for the proposition that a motion asking that a case
be dismissed must state “why” the case is deficient.  Willis, 113 S.W.3d at 709 n.2; Finchum, 156
S.W.3d at 538.  It has been held that an accompanying memorandum of law  does not satisfy the1

requirement that the grounds be set forth in the motion with particularity.  Willis, 113 S.W.3d at 709
n2.  Finally, it is clear that an appellate court can reverse an order of dismissal based on a motion that
does not satisfy rule 7.  Fincum, 156 S.W.3d at 538.  However, it is equally clear that, in the
interests of judicial economy, the reviewing court can consider the merits of the motion if, to do so,
would not be unfair to the opponent of the motion.  Pipkin, 183 S.W.3d at 366, n.1.  

We are not convinced that we should somehow limit the language of Willis to Tenn. R. Civ.
P. 12 motions to dismiss.  We have carefully read Rule 12 and find nothing of particular significance
in Rule 12 to tie it singularly to Rule 7.  Likewise, there is nothing in Rule 7 that limits its
application to Rule 12 motions or focuses on Rule 12 motions.  Thus, a motion for summary
judgment must also state “with particularity the grounds therefor.”  Tenn. R. Civ. P. 7.02 (1).  This
means that if the motion is based on the lack of a dispute of fact, the motion should identify the key
factual vacuum, and, if based on a point of law, the motion should identify the key legal principle
that supports the motion.  

We are also unconvinced the defendant’s motion, without the memorandum, made it clear
that the defendant was challenging the competency of Dr. Marks, an internist, to talk about the
standard of  care of psychiatrists.  The defendant attempts to make much of the fact that summary
judgment motions must be accompanied by a statement of undisputed material facts.  Tenn. R. Civ.
P. 56.03.  However, the defendant’s statement of undisputed facts is 42 paragraphs long, and does
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not directly address the competence of Dr, Marks.  While challenges to the competency of an expert2

are not the expected function of a statement of undisputed facts, if a party relies on that statement
to excuse his  failure to articulate a challenge to the competency of an expert in the motion for
summary judgment, it should at least articulate the challenge.  The defendant also notes that he cited
Tenn. Code Ann. § 29-26-115 in his motion.  We are unwilling to hold that incorporation of a statute
as broad as Tenn. Code Ann. § 29-26-115 satisfies the particularity required by Rule 7.02 (1).

B.

Nevertheless, the lack of particularity in a motion does not necessarily mean that the trial
court and this court must ignore the merits of the motion.  

Tennessee trial courts have the authority to dismiss a complaint sua
sponte if such a complaint fails to state a claim upon which relief may
be granted, although such practice is not encouraged.  Huckeby v.
Spangler, 521 S.W.2d 568, 571 (Tenn. 1975).  Trial courts also have
the authority to grant summary judgment sua sponte , but “only in
rare cases and with meticulous care” when “the party against whom
summary judgment is rendered has had a full and fair opportunity to
meet the proposition that there is no genuine issue of material fact to
be tried, and that the party for whom summary judgment is rendered
is entitled thereto as a matter of law.”  Thomas v. Transport Ins. Co.,
532 S.W.2d 263, 266 (Tenn. 1976).  

Patton v. Estate of Upchurch, 242 S.W.3d 781, 791 (Tenn. Ct. App. 2007).  In Patton, this court
affirmed a sua sponte dismissal because the party against whom judgment was rendered, the Pattons,
were not surprised and had a full and fair opportunity to address the merits of the dismissal.  Id.  If
dismissal is appropriate in the absence of a motion – such as in Patton – can it be argued that it is
not appropriate when there is a written motion, albeit vague as to grounds, where the nonmovant
fully understands the movant’s basis for its motion?  We think not, since, in both cases, the opponent
of the motion is not surprised by the grounds of the dismissal and has a full and fair opportunity to
defend against it.  

The plaintiff in the present case was not surprised by the grounds.  The memorandum
submitted by the defendant specifically argued that the plaintiff’s expert was not familiar with the
standard of care for psychiatrists.  The plaintiff offered a counter argument as to why his expert was
qualified to testify.  The plaintiff’s counsel stated in argument to the court that he expected the
hearing to address the expert’s qualifications.  The trial court engaged in a lengthy discussion and
repeatedly asked counsel to explain, on the basis of the record before the court, “why” and “how”
the expert was qualified to speak to the standard of care for psychiatrists.  The trial court also
inquired whether there was some other expert that would state the standard of care.  Thus, we hold
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that it was not error for the trial court to reach the merits of the defendant’s motion for summary
judgment.  

IV.

A.

Our standard of review of dismissals based on summary judgment is well known:

Summary judgment is properly entered in favor of a party when there
is no genuine issue as to any material fact and the moving party is
entitled to judgment as a matter of law.  Because summary judgment
involves only questions of law and not factual disputes, no
presumption of correctness attaches to the lower court’s decision.
Therefore, on appeal, we review the grant of summary judgment de
novo to determine whether the precepts of Rule 56 have been
satisfied.  

Fitts v. Arms, 133 S.W.3d 187, 189 (Tenn. Ct. App. 2003). 

B.

A defendant in a medical malpractice action may satisfy the precepts of Tenn. R. Civ. P 56
with an expert affidavit that “clearly and completely refute[s]” the allegations of medical negligence.
Id. at 190.  The affidavit must rebut the allegations as to at least one of the three statutory elements
for malpractice actions.  Id.  The elements are set forth in Tenn. Code Ann. § 29-26-115, which
states in relevant part:

(a) In a malpractice action, the claimant shall have the burden of
proving by evidence as provided in subsection (b):
(1) The recognized standard of acceptable professional practice in the
profession and the specialty thereof, if any, that the defendant
practices in the community in which the defendant practices or in a
similar community at the time the alleged injury or wrongful action
occurred;
(2) That the defendant acted with less than or failed to act with
ordinary and reasonable care in accordance with such standard; and
(3) As a proximate result of the defendant’s negligent act or omission,
the plaintiff suffered injuries which would not otherwise have
occurred.
(b)  No person in a health care profession requiring licensure under
the laws of this state shall be competent to testify in any court of law
to establish the facts required to be established by subsection (a),
unless the person was licensed to practice in the state or a contiguous
bordering state a profession or speciality which would make the
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person’s expert testimony relevant to the issues in the case and had
practiced this profession or speciality in one (1) of these states during
the year preceding the date that the alleged injury or wrongful act
occurred.

“To properly refute one of the statutory elements, a defendant must simply file an expert affidavit
stating that all of his care and treatment of the plaintiff met the recognized standard of acceptable
professional practice or that his treatment was not the cause of any injury to the plaintiff that plaintiff
would not otherwise have suffered.”  Fitts, 133 S.W.3d at 191.  The defendant’s submission of such
an affidavit shifts the burden to the plaintiff to substantiate his claims with a counter affidavit
containing evidence that would be admissible at trial.  Id. at 190; Hannan v. Alltel Publishing Co.,
270 S.W.3d 1, 9 (Tenn. 2008).  

In the present case, the defendant shifted the burden by the affidavit of his expert, which
established the witness’s expertise as a pediatric psychiatrist practicing in Tennessee in 2005 who
was familiar with the standard of care in Knoxville, and who opined that the defendant met the
standard of care.  Before the motion was ever filed, the defendant had taken the deposition of the
plaintiff’s only expert and questioned, in the papers filed with the motion, the qualifications of the
plaintiff’s expert.  The plaintiff knew he had to meet the motion with competent, admissible
testimony of (1) the standard of care, (2) a deviation, and (3) causation.  

C.

We turn now to whether the plaintiff countered the motion with testimony that would have
been admissible at trial so as to establish an issue of material fact.  Since Dr. Marks was the
plaintiff’s only expert, the case stands of falls on his testimony.  Decisions regarding the
qualifications and competency of an expert’s testimony, including experts in medical malpractice
cases, are entrusted to the discretion of trial courts.  Kenyon v. Handal, 122 S.W.3d 743, 759 (Tenn.
Ct. App 2003).  On review of such decisions, we employ the abuse of discretion standard.  Id.  It is
not enough for the tendered expert to simply recite familiarity or knowledge of a given standard of
care.  Id.  We review the substance of the expert’s statements of his or her qualifications “to
determine whether they are based on trustworthy facts or data.”  Id.  However, when the exclusion
of an expert is done in the context of a motion for summary judgment, “we must view these
statements in the light most favorable to the non-moving party, and we must draw all reasonable
inferences in the non-moving party’s favor.”  Id.   

Dr. Marks supplied an affidavit claiming familiarity with the standard of care for
psychiatrists practicing in Knoxville.  At the summary judgment hearing, counsel for the plaintiff
conceded that the affidavit was conclusory.  The plaintiff argues on appeal that the affidavit, in
conjunction with Dr. Marks’ deposition testimony, rendered him competent and qualified to testify.

The plaintiff asserts that Dr. Marks’ qualification to testify is established by the following,
which we will paraphrase rather than quote for the sake of brevity:  He is licensed in New York,
Alabama and Mississippi.  He has training in pharmacology.  He has been the director of research
for pharmaceutical companies.  He has training in the causal relationship of drugs and adverse
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effects.  He is board certified in internal medicine and sees mostly hepatitis patients but some others.
He is on the pharmacy committee at a local hospital.  As an expert he has reviewed many cases and
some involve Zoloft given to adolescents.  He conducted a seminar about 5 years ago at which the
subject of suicides after taking Zoloft and similar drugs was discussed.  As a doctor of internal
medicine, he sees patients with psychiatric problems, and continues to read literature about treating
psychiatric problems.  He is an adjunct professor of medicine at the University of Alabama and is
developing a program that deals with the ability of medications to cause depression.  Also, he has
been a speaker at a program where the concerns of adolescents taking medications similar to Zoloft
were discussed.  

Accepting all this at face value, we can see that Dr. Marks might have had the opportunity
to learn the standard of care in a specialty other than his own area of practice.  See Bravo .v Sumner
Regional Health Systems, Inc., 148 S.W.3d 357, 365 (Tenn. Ct. App. 2003) (not necessary that the
proffered expert practice in the same specialty if the basis for knowing the standard in the subject
specialty is shown).  But, we cannot assume he did, in fact, learn the standard for pediatric
psychiatrists treating patients in 2005.  That is a matter for proof.  We must look to his testimony
to see if he knows the “recognized standard of acceptable professional practice in the profession and
specialty . . . that the defendant practices . . . .”  Tenn. Code Ann. § 29-26-115 (a)(1); see Kenyon,
122 S.W.3d at 760.  

Dr. Mark’s testimony shows us that he does not know the standard of care for pediatric
psychiatrists practicing in Knoxville or a similar community.  On the question “of whether Anthony,
as a depressed child, should have been given Zoloft, [Dr. Marks] would [d]efer to a pediatric
psychiatrist.”  When questioned what Dr. Jain was to do other than give Zoloft, Dr. Marks answered:
“That’s not for me to say, because I am not the treating psychiatrist.”  When asked about other
treatments that might fulfill his undefined standard of care, Dr. Marks said “that’s for Dr. Jain to
figure out.”  At another point in his deposition, Dr. Marks testified:  “Well, I’m not a pediatric
psychiatrist, and I don’t treat pediatric or adolescent patients with psychiatric problems.  You know,
if I were to – you know, looking at it from the outside, as not – as not someone that normally would
treat this case – and I have – I’m not a trained pediatric psychiatrist obviously.”  

The closest Dr. Marks came to articulating a standard of care was “the standard of basic
common sense that any physician who practices medicine in this country would know.”  At another
point in his deposition, Dr. Marks testified that the standard, “in any medical community . . . is to
do no harm.”  Since he believed the Zoloft was contraindicated and did harm the patient, it fell below
the standard of care in Dr. Mark’s opinion to give the patient Zoloft.

Testimony of a general standard of care applicable to all doctors will not satisfy the statutory
burden.  Cardwell v. Bechtol, 724 S.W.2d 739, 754 (Tenn. 1987).  Similarly, generalized statements
concerning a deviation from the way medical professionals practice has been held insufficient to
counter a motion for summary judgment when the expert admitted not knowing the standard for the
specialty at issue in the case.  Goodman v. Phythyon, 803 S.W.2d 697, 700 (Tenn. Ct. App. 1990).
Recently, in McDaniel v. Rustom, No. W2008-00674-COA-R3-CV, 2009 WL 1211335 at * 9-12
(Tenn. Ct. App. filed May 5, 2009), this court gathered and discussed numerous cases, both
published and unpublished, of similar effect.  In McDaniel, this court held that the same Dr. Donald
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Marks who appeared as a witness in the present case was not qualified to render an opinion
concerning the standard of care for an emergency room physician.  Dr. Mark offered  testimony that
the patient was not really “emergent” and therefore the standard was “universal” and applied across
the board to “all specialists.”  Id. at 12-13.

We believe Dr. Marks failed to establish familiarity with the standard of care for pediatric
psychiatrists despite his professed knowledge.  We see nothing other than generalities and “common
sense” notions, allegedly applicable to all specialties.  Accordingly, we hold that the trial court
correctly refused to accept his testimony as competent proof in opposition to the motion for
summary judgment.  Since we have held that the defendant shifted the burden to the plaintiff, and
that the plaintiff did not satisfy that burden, it follows that the trial court did not err in granting the
defendant summary judgment.  

V.

The judgment of the trial court is affirmed.  Cost on appeal are taxed to the appellant Herb
A. Harris.  The case is remanded, pursuant to applicable law, for  collection of costs assessed below.

 

_______________________________ 
CHARLES D. SUSANO, JR., JUDGE
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