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Circuit Court awarded legal custody to the Department of Children's Services.  No appeal
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60.02 motion in Circuit Court, seeking an opportunity to reopen the period for filing an

appeal from that Judgment to the Court of Appeals.  After an evidentiary hearing, the Circuit

Court ruled that the parents were not entitled to the relief they sought under Rule 60.02.  On

appeal, we affirm the Judgment of the Circuit Court.
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OPINION

This appeal involves an action brought in Juvenile Court of Putnam County by the appellees
to have the  two minor children of the appellants declared dependent and neglected.  The Juvenile
Court found the children were dependent and neglected and placed them in the legal custody of the
Department and the physical custody with relatives.  The parents filed an appeal to the Circuit Court,
and at all times relevant, the parents were represented by court appointed counsel.  The case was
heard on November 30, 2006 and December 12, 2006.  The Circuit Court entered a final judgment
on January 9, 2007, finding by clear and convincing evidence that appellants’ children were
dependent and neglected and that the appellants/parents had committed severe child abuse by
knowingly failing to protect one of their children from sexual abuse by the father's father.  The Trial
Court's Judgment also stated that DCS should be relieved of any further duty to make reasonable
efforts to return the children to the parents’ home and that it was not in the best interests of the
children for the parents to have visitation rights.  At the end of the text of the Judgment the Circuit
Court stated:

In accordance with Tenn. R. App. P. 3, this is a final order as to the Respondents . . . , and
any appeal from this order must be made to the Court of Appeals within thirty days of entry
of this order.

The Judgment sets forth that the parents were represented by an attorney at the hearing and
the attorney approved the judgment on behalf of the parents.  

The parents did not appeal from the Judgment of January 9, 2007, and approximately a year
and a half after entry of the January 9, 2007 judgment the parents filed separate motions under Tenn.
R. Civ. P.  59 and 60.02(1) and (5) seeking an “opportunity to reopen the period for filing an appeal
from the hearing held December 12, 2006 and November 30, 2006 to the Court of Appeals."  

The parents were represented by attorneys on these motions.

The motions set forth the following averments as the basis for relief:  The parents wanted to
appeal the judgment of the Circuit Court and had requested their attorney to do so.   The attorney
advised them that an appeal would not be filed and that he would revisit the issue after the
conclusion of the criminal trial involving the father's father.  The parents did not understand, and
their attorney did not explain, the serious impact the Circuit Court’s finding of severe child abuse
would have in a termination proceeding in that it could result in the immediate termination of their
parental rights.  They stated that under the facts of the case, their attorney had a duty to file an appeal
with the Court of Appeals. 

The motions were heard on November 12, 2008 by the Circuit Judge, and testimony was
received.  
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The Trial Court held that Tenn. R.  Civ. P. 60.02(1), 60.02(5) and 59 were not applicable. 
The Court stated that both of the parents knew the ramifications of a finding of severe child abuse,
based upon their continued representation by counsel throughout these proceedings, and that notice
was given in the January 2007 order setting forth the time for appeal.  Further, the Court found there
was no mistake on the part of the attorney and that there was no fraud upon the Court that would
warrant relief under the referenced rules. The Court stated that the parents were not credible
witnesses and they did not tell the truth at the hearing on the motions, but that other witnesses were
credible.  The Court elaborated in its ruling on the Rule 60.02(1) motion.  The Court stated that even
if the parents' allegations were found to be true, the allegations would not fall into the category of 
mistake, inadvertence, surprise or excusable neglect because attorney error is not excusable neglect
and there was no mistake made by any of the attorneys who represented the parents in the DCS case. 
The Court further noted that the one year provision in Rule 60 was applicable.  The Court also noted
that Rule 59 was not applicable.  The parents have appealed the Trial Court's Judgment and raise the
following issues:

A. Did the Trial Court abuse its discretion in refusing to grant relief under Tennessee
Rule of Civil Procedure 60.02?

B. Did the Trial Court abuse its discretion in finding that the movants did not have
sufficient grounds for relief under Rule 60.02?  

C. Do court appointed attorneys have an obligation to appeal findings of severe child
abuse?

Our standard of review as to a trial court's grant or denial of a Tenn. R. Civ. P. 60.02 motion
for relief from a judgment is set forth in Henry v. Goins, where the Supreme Court stated as follows:

In reviewing a trial court's decision to grant or deny relief pursuant to Rule 60.02, we
give great deference to the trial court. See Underwood v. Zurich Ins. Co., 854 S.W.2d 94, 97
(Tenn.1993). Consequently, we will not set aside the trial court's ruling unless the trial court
has abused its discretion. See id. An abuse of discretion is found only when a trial court has
‘applied an incorrect legal standard, or reached a decision which is against logic or reasoning
that caused an injustice to the party complaining.’ State v. Stevens, 78 S.W.3d 817, 832
(Tenn.2002) (quoting State v. Shuck, 953 S.W.2d 662, 669 (Tenn.1997)). The abuse of
discretion standard does not permit an appellate court to merely substitute its judgment for
that of the trial court. See Eldridge v. Eldridge, 42 S.W.3d 82, 85 (Tenn.2001). 

Henry v. Goins, 104 S.W.3d 475, 479 (Tenn.2003).  

In this case, the parties' versions of the facts differed considerably and the Trial Court had
to made a credibility determination.  We review credibility determinations made by the trial court
with great deference.  Keaton v. Hancock County Bd. of Educ., 119 S.W.3d 218, 223 (Tenn. Ct. App.
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2003).  

The trial court’s conclusions of law are reviewed under a purely de novo standard with no
presumption of correctness. Taylor v. Fezell, 158 S.W.3d 352, 357 (Tenn. 2005), Union Carbide
Corp. v. Huddleston 854 S.W.2d 87, 91 (Tenn. 1993).   

The parents contend that the Trial Court erred when it did not grant their motion brought
under Tenn. R. Civ. P. 60.02 wherein they asked the Court to reopen the time for them to file a
notice of appeal from the Trial Court’s January 9, 2007 judgment.   Tenn. R. Civ. P. 60. 02 provides: 

On motion and upon such terms as are just, the court may relieve a party or the party's legal
representative from a final judgment, order or proceeding for the following reasons: (1)
mistake, inadvertence, surprise or excusable neglect; (2) fraud (whether heretofore
denominated intrinsic or extrinsic), misrepresentation, or other misconduct of an adverse
party; (3) the judgment is void; (4) the judgment has been satisfied, released or discharged,
or a prior judgment upon which it is based has been reversed or otherwise vacated, or it is
no longer equitable that a judgment should have prospective application; or (5) any other
reason justifying relief from the operation of the judgment. The motion shall be made within
a reasonable time, and for reasons (1) and (2) not more than one year after the judgment,
order or proceeding was entered or taken. A motion under this Rule 60.02 does not affect the
finality of a judgment or suspend its operation, but the court may enter an order suspending
the operation of the judgment upon such terms as to bond and notice as to it shall seem
proper pending the hearing of such motion. This rule does not limit the power of a court to
entertain an independent action to relieve a party from a judgment, order or proceeding, or
to set aside a judgment for fraud upon the court. Writs of error coram nobis, bills of review
and bills in the nature of a bill of review are abolished, and the procedure for obtaining relief
from a judgment shall be by motion as prescribed in these rules or by an independent action.

Because an appellate court’s scope of review of a trial court’s ruling on a Rule 60.02 motion
is limited to whether the trial court abused its discretion, we will not reverse the Trial Court’s denial
of the parent’s motion unless we find that the Trial Court applied an incorrect legal standard or
reached a decision that is against logic or reasoning or that caused an injustice to the appellant. 
Underwood v. Zurich Ins. Co., 854 S.W. 2d 94, 97 (Tenn. 1993); Henry v. Goins, 104 S.W. 3d 475,
479 (Tenn. 2003).  The parent’s had the burden of proof at the trial level and were required to
establish with specificity and show by clear and convincing evidence that relief from the judgment
was warranted.  Henderson v. Dep’t. of Safety, No. M1999-01911-COA-R3-CV, 2000 WL 1862838
at * 2  (Tenn. Ct. App. Dec. 20, 2000) (citing Duncan v. Duncan, 789 S.W.2d 557, 563 (Tenn.
App.1990) and Davidson v. Davidson, 916 S.W.2d 918, 923 (Tenn. Ct. App.1995).   Rule 60.02 was
designed to strike a balance between the competing principles of finality and justice and the rule acts
as an “escape valve from the otherwise unrelenting imposition of the principle of finality imbedded
in our procedural rules.   However, because of the importance of finality to our judicial system, the
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escape valve should not be easily opened."  Rogers v. Estate of Russell, 50 S.W.3d 441, 444 - 445
(Tenn. Ct. App. 2001).  

In this case the parents did not file their Rule 60 motion until approximately one and a half
years after the entry of the Judgment.  By its terms, Rule 60.01(1) does not provide them relief. 
Apparently, the parents have abandoned on appeal any attempts to obtain relief under 60.02(1) and
have focused solely on subpart 5 of the Rule.  

Rule 60.02 (5) allows a court to relieve a party from a final judgment for “any other reason
[not covered by subparts 1 - 4] justifying relief from the operation of the judgment.”  Although the
language of Rule 60.02(5) is open-ended and leaves to the courts the task of interpretation,
Tennessee courts have chosen to construe the rule narrowly and it is invoked only in cases of
overwhelming importance, or those involving extraordinary circumstances or extreme hardship. 
Underwood, 854 S.W.2d at 97 (citing Banks v. Dement Const. Co. Inc., 817 S.W.2d 16, 18
(Tenn.1991); Brown v. Consolidated Coal Co., 518 S.W.2d 234 (Tenn.1974)).  Moreover, our courts
have held that the standards applicable to a Rule 60.02 (5) motion are more demanding than those
applicable to subparts 1 - 4 of the rule and subpart 5 is only applicable to circumstances not covered
by the other parts of Rule 60. 02.   NCNB Nat’l Bank of N. Carolina v. Thrailkill, 856 S.W. 2d 150,
154 (Tenn. Ct. App. 1993).  

The parents maintain that theirs is a case of overwhelming importance involving
extraordinary circumstances and extreme hardship that justifies the use of Rule 60.02(5). They argue
that, because of the potential dire consequences of the judgment of severe child abuse, i.e., loss of
parental rights, their court appointed counsel had an obligation to pursue an appeal.   

The parents cite no authority to support their contention that Rule 60.02(5) can be invoked
to “reopen” a final judgment so that a notice of appeal can be filed.  However, if there was such
authority, the parents' argument fails because the Trial Court found that the facts alleged by the
parents were not credible, thus they failed to support their motion with clear and convincing
evidence.       

Next, the parents base their request for relief upon the factual assertion that their lawyer did
not file a timely notice of appeal of the Trial Court’s January 2007 Judgment because he erroneously
believed that the time frame to file the notice of appeal was not within thirty days of the entry of the
judgment as provided by Tenn. R. App. P. 4 but, rather, at some unspecified time after the
conclusion of the separate, criminal case against the father's father.  Both parents testified that their
lawyer told them the foregoing when meeting with them.  They also testified they had instructed their
lawyer to file an appeal of the January 2007 judgment, but he failed to do so.  Their lawyer, on the
other hand,  testified that he was well aware of the time frame in which a notice of appeal was to be
filed but that he did not believe the parents would be successful with an appeal. He characterized
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their chances of success on appeal as “slim and none”.  He further denied that he had ever told the
parents that an appeal could not be filed until the criminal case concluded.  He stated  the parents
never directed him to appeal the Judgment, and that had they done so, he would have followed their
instructions.  He also stated that he advised them that the best approach would be to file a motion
to reinstate visitation or custody in the Juvenile Court once the criminal proceeding was finished. 
In regard to his testimony, the Circuit Court specifically found in its Judgment that the attorney's
testimony was credible. 

    

We give great  deference to the findings of a Trial Court on matters of credibility.  The Trial
Court did not abuse its discretion when it found the attorney's version of the facts credible and he
did not believe the parents' testimony.  The record establishes that the attorney is an experienced
attorney. He has practiced law for twenty-five years and had participated in many types of litigation
including the termination of parental rights.  A search of Tennessee appellate court decisions reflects
that the attorney has represented parties on appeal at least eleven times.  Moreover, the order at issue,
which the attorney signed, specifically states the parents had thirty days in which to appeal the
Judgment of the Circuit Court.  Accordingly, we conclude the Trial Court did not abuse its discretion
when he denied the parents Rule 60.02 motion and we affirm the Judgment of the Trial Court.

Finally, appellants’ cite no authority nor do they present an argument regarding their assertion
that court appointed attorneys have an obligation to appeal all findings of severe child abuse. 
Accordingly, we will not address this issue. See Volunteer Concrete Walls, LLC v. Community Trust
& Banking Co., No. E2006-006020COA-R3-CV, 2006 WL 3497894 at *4 (Tenn. Ct. App. Dec. 4,
2006) (“Where a party makes no legal argument and cites no authority in support of a position, such
issue is deemed waived and will not be considered on appeal.”) see also Tenn. R.App. P. 27(a)(7),
(b). 

The Circuit Court did not abuse its discretion in denying relief on the appellants' motions,
and the cost of the appeal is assessed to Christie H. and Steven H.

_________________________________

HERSCHEL PICKENS FRANKS, P.J.
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