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This is a custody case involving Abigail G.D.H. (“the Child”), the minor child of Jamie D.

(“Mother”) and Donovan H. (“Father”).  Mother and Father were never married and their

relationship had ended when the Child was born; at birth, she was suffering the effects of

Mother’s drug use during pregnancy.  As a result, the Department of Children’s Services

(“DCS”) immediately filed a dependency and neglect petition.  Following a hearing, the

juvenile court granted the petition and approve a safety plan that granted “temporary

custody” to Tina H., the Child’s maternal grandmother (“Grandmother”).  Two months later,

Mother, for the first time, informed Father that he was the Child’s biological father. 

Subsequently, Grandmother filed a petition seeking “absolute custody” of the Child and child

support from both Mother and Father.  Father filed a counterclaim for custody.  Following

a bench trial, the trial court found, by clear and convincing evidence, that Father posed a

substantial risk of harm to the Child.  The court granted Grandmother’s petition and awarded

her full custody of the Child.  Father appeals.   We affirm.  1

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Juvenile Court

Affirmed; Case Remanded

CHARLES D. SUSANO, JR., J., delivered the opinion of the Court, in which D. MICHAEL

SWINEY and JOHN W. MCCLARTY, JJ., joined.
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William M. Leibrock, Newport, Tennessee, for the appellee, Tina H. 

After the initial petitions were filed in this case, Mother was named a party to the proceedings.  She1

was present at trial but did not testify or otherwise participate in the proceedings except to file a pro se
answer in support of Grandmother’s petition.  Mother is not a party to this appeal.   



OPINION

I.

The Child was born on March 5, 2008.  As a result of her drug-exposed condition, 

DCS promptly filed a dependency and neglect petition and proposed a stringent safety plan

to be adopted by the court.  The plan provided that the Child would be placed in

Grandmother’s “temporary” care and control pending Mother’s completion of an alcohol and

drug assessment and satisfaction of related recommendations and further orders of the court. 

Although the DCS petition named Father, it  listed his “exact whereabouts [as] unknown.” 

It is apparently undisputed that he had no prior actual knowledge or notice of the petition or

notice of the preliminary hearing that took place on March 13, 2008.  Mother appeared at the

March 13 hearing at which she waived her right to a hearing and agreed to the imposition of

the safety plan.  Accordingly, in its order of April 3, 2008, the court found, in relevant part,

as follows:

That the [Child] is placed in the protective jurisdiction of this

honorable court upon the Court’s finding that the [C]hild is

dependent and neglected.

That [Grandmother] shall have temporary legal and physical

custody of the [C]hild . . . .

That [Mother] shall enjoy supervised visitation with the [C]hild. 

Such visitation shall be continuously supervised by

[Grandmother].

That the Court finds that this Order shall constitute the final

determination as to the claims that the [C]hild is dependent and

neglected . . . . ; that this Order shall constitute a final Order of

disposition awarding custody to [Grandmother]; and that there

is no just reason to delay entry of a final judgment as to these

claims.  

The certificate of service on the order does not reflect that the order was served on Father.

By June 20, 2008, Grandmother and Mother had returned to court with a proposed

agreed order modifying the court-ordered safety plan.  Noting Mother’s compliance with the

plan and the “substantial progress she ha[d] made,” the court approved the order and granted
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Mother permission to care for the child, unsupervised, during Grandmother’s day-time work

hours; Grandmother was ordered to continue keeping the Child overnight.  

In September 2008, DCS filed a petition to establish Father’s paternity and set his

child support obligation.  DNA testing on August 13, 2008, had confirmed Father as the

Child’s biological father.  Father filed his answer on November 12, 2008.  He acknowledged

his paternity, but noted that he was not advised by Mother that he was the Father “until the

[C]hild was four months old.”  Father asserted that he “w[ould] be petitioning the Court for

custody of the [C]hild such that he will not be required to pay child support.”  He requested

that child support not be addressed pending a hearing on the issue of his custody request.   

  On December 23, 2008, Grandmother filed a petition in which she asked the court for

absolute custody of the Child.  Grandmother further sought child support from both Mother

and Father and requested that they be required to reimburse the State for all assistance and

benefits provided to the Child since her birth.   On January 9, 2009, Father filed his answer

and a counterclaim for custody.  

A bench trial on the competing custody pleadings began on October 6, 2009.  Father,

age 35, testified that he was unemployed and lived with his mother.  He had held four or five

jobs in the preceding three years, the longest job lasting nine months.  He was fired from “the

last ones,” most recently losing his job with TVA at Watts Bar Nuclear Power Plant after

four months.  Father had been unemployed since April 2009 and drew $300 a week in

unemployment compensation.  Father asserted he had not paid any support for the Child

because “none ha[d] been set.” 

Father had two other children, one each with two ex-wives.  He was involved in a

dispute over the amount of the arrearage he owed for one child, and he was admittedly past

due some  $3,000 for the other.  Father’s driver’s license was suspended in 2001 after he was

convicted of driving under the influence and he had only recently regained his license. 

Father admitted he was once arrested and jailed for domestic violence involving an ex-wife. 

Following Father’s limited testimony, the hearing was suspended so Mother could be

made a party to the proceedings.  In December 2009, Mother filed a pro se answer in

opposition to Father’s custody petition.  She based her opposition on his consistent refusal

to provide child support.  The hearing resumed on February 23, 2010.  At that time, the Child

was nearly two.  She continued to live with Grandmother and her husband, Jerry H.

(“Grandfather”).  Grandmother worked for a physician’s practice and Grandfather was

employed as an emergency room nurse.  Grandmother said it took over four months of

treatment to get the Child through drug withdrawal and off of the medications she had

required.  Grandmother observed that the Child was now a “normal healthy child.”  Initially,
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Grandmother did not know who the Child’s father was; Mother had another boyfriend after

she and Father broke up and Grandmother had not discussed the question of parentage with

either Mother or Father.  Grandmother stated that in the first five to six months of the Child’s

life, after Father had acknowledged his paternity,  Father visited her “sporadically.”  Father

never provided any support for the Child until the court ordered him to  pay $60 a week

beginning in October 2009.  By all accounts, Father had complied with that order, which also

established temporary visitation every Saturday.   Father placed the Child on his insurance2

when he was employed, but, because his employment was short-lived, she had always been

covered by TennCare.  Grandmother had no “strenuous objection” to Father visiting with the

Child as long as the Child was safe.    

Grandmother intended to care for the Child until she reached adulthood, but declined

to say that neither Mother or Father would ever be able to regain custody.  Grandmother felt

Father could not presently care for the Child partly because he lacked a stable home and

family and steady employment.  Grandmother felt that other than visiting the Child, Father

had never showed any interest in caring for the Child until he was ordered to pay child

support.  Asked by the court whether she believed that the Child was in danger of substantial

harm with Father, Grandmother answered, “No.”  She elaborated that Father was “very good

with her” when he visited the Child in Grandmother’s home.    

According to Grandfather, after Father first acknowledged that he was the Child’s

father and expressed an interest in seeing her, “sometimes he would show and sometimes he

wouldn’t. . . .  And we’d wait till the last hour and he wouldn’t call.”  Father gave various

reasons for failing to visit more consistently, such as being tired, having a headache or

oversleeping.  Contrary to Grandmother’s opinion, Grandfather opined that he was concerned

for the Child’s safety if Father obtained unsupervised custody; Father lived with one

girlfriend while he looked for others on the internet and it was not clear who would be taking

care of the Child if she was with him.  Grandfather further noted that Father had never been

responsible for his other children.  

Father married his first wife, Stacy H. (“Stacy”), in 1992.  They separated after two

years and divorced in 1999.  They had one child who was 17 at the time of the hearing below. 

Stacy stated that the only time she ever received child support was when Father was in the

military.  A judgment for a $15,194 arrearage was entered against Father in December 2009. 

Father had not paid the agreed amount of $224 per month toward the past due support until

the week before trial when he made a single payment of $408.  Father had never made an

No temporary child support order appears in the record before us.  However, child support was2

discussed at the close of the first day of trial and the existence of such an order is apparently undisputed as
Father’s testimony was consistent with that of the Grandparents on this subject.  
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effort to establish a relationship with their son following their divorce.  According to Stacy,

Father consistently abused alcohol during their marriage.  Sometime after they separated,

Father told her that he had moved to Arizona because he had a “very bad cocaine problem.” 

Stacy stated that Father had been violent towards her and was “regularly intoxicated” during

their time together, but conceded that she had not lived with him for the past 15 years.  

On being recalled, Father testified that he had moved to Charlotte, North Carolina, the

week before trial resumed.  In January 2010, he became employed with an engineering firm

as a mechanical designer and was earning $32 an hour.  Father lived alone in a two-bedroom

apartment and returned to Tennessee every Friday for Saturday visits with the Child.  

Father explained that he and Mother broke up in August 2007.  He was aware of

Mother’s pregnancy but said that she had sent him a text message advising him that she had

suffered a miscarriage.  In May or June 2008, when the Child was some four months old,

Father received an email from Mother telling him that she had had the Child and he was the

father.  After he learned about the Child, Father contacted the maternal grandparents in

August 2008 and received permission to begin visiting the Child shortly before his paternity

was confirmed.  Father told the court that he sought custody because “I love her and she’s

my daughter.” 

Father agreed that he had spent time in Arizona before joining the Army in 1996.  He

served seven years and was honorably discharged.  Father claimed he had stopped drinking

alcoholic beverages in 2007 and that he had only tried cocaine when he was 18.  He

explained that his job was in a “high security area” of a nuclear facility and it required him

to  undergo an extensive background check and drug testing. 

Detective Lynn Shults of the Newport Police Department testified that in 2007, Father

gave him a statement admitting that he had forged the quantity on a prescription for

painkillers issued to Mother.  Father denied that he had forged the prescription to obtain pills

for his own use; rather, he stated, he acted solely for Mother’s benefit.  The investigation into

Father’s case was ongoing at the time of trial.    

April B. (“April”), Father’s mother and the Child’s paternal grandmother, described

the Child as a “daddy’s girl.”  Father visited the Child at her home.  April observed the two

playing and watching television together.  Father fed the Child and changed her diapers. 

April believed Father loved the Child.  Father had lived with April for several months before

he began his new job in North Carolina.  She acknowledged that Father had had a drug

problem in the past, but she said that she had not seen him using drugs or drinking in her

home.  She agreed that Father told her he had a cocaine problem while he lived in Arizona,
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but said he had stopped his drug habit when he returned to live with her in Tennessee.  April

credited the maternal grandparents with raising a “beautiful child.”    

Teresa F. (“Teresa”), Father’s sister, testified that the Child and Father had a positive

relationship.  She was confident of Father’s ability to care for the Child.  She told the court

that she was willing to relocate to Charlotte with her own child to help care for the Child

while Father worked so that the Child would not spend all her time in daycare.  Teresa related

that Father had told her he had “issues with drugs” while he was in Arizona. 

At the conclusion of the hearing, the trial court awarded full custody of the Child to

Grandmother upon finding that Father posed a substantial risk of harm to the Child as a result

of his drug use.  The trial court ordered both Mother and Father to pay child support and

granted them the right to communicate with the Child, to receive information and reports

from the Child’s school and medical care providers, and to attend the Child’s extracurricular

activities.  Father was granted supervised visits with the Child every other weekend.  

Father moved the court to amend the final order to reflect that Father did not have a

current drug problem, to adjust his child support obligation pursuant to applicable guidelines,

and for certain other corrections.  At the hearing on the motion, Father sought to allow

further testimony to clarify that he used cocaine “quite a while back” before entering the

military and not later.  He offered to undergo drug tests to verify that he did not presently use

cocaine or any other illegal substances.  The following exchange took place between Father’s

counsel and the court:

Mr. Hodge: Your Honor, is the Court willing to reconsider the

testimony regarding the use of the Cocaine . . . . Because right

now what the situation is, the Court has ordered every other

week-end supervised visitation for [Father].

And at some point I guess there’s got to be, because he is the

father, and that [Mrs. H.] is the grandmother, it’s not a

permanent custody order.

If he gets to a point where the Court really sees him a fit and

proper person to have custody at some point he should have had

custody, pursuant to the law.  So, I guess what we’re looking

for, too, is there are requirements that he will need to meet for

the Court to consider him, or he’s essentially going to be getting

custody at some point, too.
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*    *    *

The Court: I’m not putting anything differently concerning the

Cocaine use or his denied use.  The testimony was that he had

used and so he flat out lied under oath.  He just flat out, no other

way of saying it, he lied under oath on the most crucial of all

issues.

And the issue, the danger of substantial harm, and there has to

be danger of substantial harm, risk of harm to the minor child

before a child can be removed from a parent.

And the Court found danger of substantial harm, because on this

most crucial issue he flat out lied about it.  And the testimony

was that the Cocaine use was after his military service.

*    *    *

And I say this.  This is a Final Order.  Okay, this is a Final

Order, and both sides have their right to appeal it.  

 

In its November 2010 amended final order, the court adjusted both parents’ child

support obligations and approved a revised visitation schedule, but denied the motion as to

all other matters.    

Father filed a timely notice of appeal.  

II.

Father presents the following issues for our review:

1.  Whether the trial court abused its discretion when it found

that there was no evidence that Father had stopped using

cocaine.

2.  Whether the trial court erred in finding by clear and

convincing evidence that Father poses a substantial risk of harm

to the Child as a result of his past cocaine use.

-7-



III.

Our review of this bench trial is de novo.  The trial court’s findings of fact, however, 

come to us with a presumption of correctness that we must honor unless the evidence

preponderates against those findings.  Tenn. R. App. P. 13(d); Bogan v. Bogan, 60 S.W.3d

721, 727 (Tenn. 2001). In weighing the preponderance of the evidence, great weight is

accorded to the trial court’s determinations of witness credibility, which shall not be ignored

by us absent clear and convincing evidence against those determinations. Jones v. Garret,

92 S.W.3d 835, 838 (Tenn. 2002).  We review a trial court’s judgment determinations  of

witness credibility with great deference and will not re-evaluate a trial judge’s credibility

determinations unless they are contradicted by clear and convincing evidence. Wells v. Tenn.

Bd. of Regents, 9 S.W.3d 779, 783 (Tenn. 1999).  No presumption of correctness attaches

to the trial court’s conclusions of law.  Langschmidt v. Langschmidt, 81 S.W.3d 741, 744-45

(Tenn. 2002); Jahn v. Jahn, 932 S.W.2d 939, 941 (Tenn. Ct. App. 1996).  

As a general rule, decisions regarding custody are within the broad discretion of the

trial judge and will not ordinarily be reversed absent some abuse of that discretion.  Otis v.

Cambridge Mut. Fire Ins. Co., 850 S.W.2d 439, 442 (Tenn. 1992);   Suttles v. Suttles, 748

S.W.2d 427, 429 (Tenn. 1988).  Accordingly, a trial court’s discretionary judgment will be

upheld if the decision is one about which reasonable minds might disagree.  A trial court

abuses its discretion when it “applies an incorrect legal standard, or reaches a decision which

is against logic or reasoning that causes an injustice to the party complaining.”  Eldridge v.

Eldridge, 42 S.W.3d 82, 85 (Tenn. 2001)(quoting State v. Shirley, 6 S.W.3d 243, 247 (Tenn.

1999)).

IV.

A.

In challenging the trial court’s custody decision, Father focuses on the court’s finding

that he poses a substantial risk of harm to the Child based on his “use and abuse” of cocaine. 

Father contends that the trial court abused its discretion when it essentially inferred that his

cocaine use was ongoing at the time of trial and relied on this finding to deny him custody. 

We address these related issues together.      

B.

In its March 2010 custody order, the trial court stated as follows:  
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[Father] is the natural and legal father of the minor [C]hild.  The

[C]hild’s birth certificate should be amended to reflect [Father]

as the natural and legal father of the minor [C]hild.

That upon the request of [Father], the [C]hild’s name should be

changed . . . .   The [C]hild’s birth certificate should be amended

to reflect Abigail [G.D.H.] as the [Child’s] name. . . . 

[Stacy H.]  testified that [Father] told her of his cocaine use and3

abuse. 

[Father] denied that he used cocaine and testified that [Stacy H.]

was not telling the truth.

However, [Father’s] own mother and sister testified that [Father]

had admitted to them, his use and abuse of cocaine.

The court finds [Father], by clear and convincing evidence, on

this the most important issue, lied under oath concerning his

cocaine use and abuse.  The only evidence that [Father] has quit

using cocaine comes from [Father], whose testimony is not

reliable on this issue.

Therefore, the court finds, by clear and convincing evidence,

[that][Father] poses a substantial risk of harm to the minor

[C]hild because of [Father’s] use and abuse of cocaine.

*    *    *

The minor [C]hild is in a stable home.  The minor [C]hild

should remain in the care, custody, and control of . . .

Grandmother . . . .

In its Amended Order, the trial court corrected this and the following paragraph to reflect that the3

referenced testimony came from Stacy H., rather than Mother.  The latter did not testify at trial.    
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C.

At the outset, we observe that the parties disagree as to the standard applicable to this

dispute.  During opening remarks, the trial court and counsel discussed the nature of the case

as follows:  

The Court: Let me ask you.  What are you asking for in your

Petition that was filed December the 23 ?rd

Mr. Leibrock [counsel for Grandmother]: That the custody

remain absolutely with [Grandmother] and that the Court, I’m

not sure whether it’s permanent custody under your  March 10th

Order  or not, Your Honor, frankly.  And we’re asking that it be,4

that she have the absolute care, custody and control of the

[C]hild, because the [C]hild has been with her since birth, of

course. . . .

In response, counsel for Father stated:

Mr. Hodge: Your Honor, the reason we’re here today is that we

believe [Father] is proper and capable of having custody of the

[C]hild. . . .

*    *    *

[Father] here was not part of that case where the [C]hild was

removed, where the State was involved, he was not part of that

case.  He was not the reason the [C]hild was removed.

*    *    *

So, he didn’t know [that] he was the [F]ather until after the

[C]hild was born.  

*    *    *

Other references indicate that counsel was referring to the order entered on April 3, 2008.         4
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But he’s here simply just to ask for custody.  Whenever you put

up a parent against a non-parent, case law, Tennessee law shows

that as long as he’s, you know, an o.k. person, that the biological

parent should have custody of the child.  He’s not perfect, but

nobody is.  But there’s no threat of harm or anything to the

[C]hild.

Before this Court, Grandmother contends that she was awarded custody by a valid

order transferring custody from the natural parents.  As a result, she reasons, it was Father’s

burden to show that there has been a substantial change of circumstances justifying a change

of custody to Father.  Grandmother cites and relies upon the Supreme Court’s decision in

Blair v. Badenhope, 77 S.W.3d 137 (Tenn. 2002).  In that case, the High Court discussed the

standards applicable to custody disputes between parents and non-parents.  Father argues

that, as a parent, he has superior parental rights.  He contends that, for Grandmother to be

successful, she must demonstrate, by clear and convincing evidence, that he is either unfit

or poses a substantial risk of harm to the Child before he may be denied custody. 

Although Grandmother’s reliance on the basic holding in Blair is misplaced, we

nonetheless find Blair to be most helpful in our analysis of the facts of this case.  Blair also

involved a child custody dispute between a natural father and a maternal grandmother.  With

the father’s consent, custody in that case had been previously awarded to Grandmother.  Soon

after, the father petitioned to modify the order and award him custody partly based on his

claim of superior parental rights.  The Blair Court began by reiterating the standard generally

applied in custody cases between a parent and a non-parent:

[I]n a contest between a parent and a non-parent, a parent cannot

be deprived of custody of a child unless there has been a finding,

after notice required by due process, of substantial harm to the

child.  Only then may a court engage in a general “best interest

of the child” evaluation in making a determination of custody.

Id. at 142.  The Court went on to hold, however, that this general standard was not applicable

under the facts presented.  In affirming the denial of Father’s petition, the Court stated: 

[W]e hold that a natural parent is not generally entitled to invoke

the doctrine of superior  rights to modify a valid custody order

awarding custody to a non-parent.  Instead, in the absence of

extraordinary circumstances – for instance, the natural parent

was not afforded an opportunity to assert superior parental

rights in the initial custody proceeding; the custody order is
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invalid on its face; the order is the result of fraud or procedural

irregularity; or the order grants only temporary custody to the

non-parents – a trial court should apply the standard typically

applied in parent-vs-parent modification cases: that a material

change of circumstances has occurred, which make a change in

custody in the child’s best interests.

Id. at 148.  (Emphasis added).  

Returning to the present case, we think it is clear, contrary to Grandmother’s position,

that the holding in Blair does not preclude Father from invoking his superior parental rights

regarding the Child’s care and custody.  Stated another way, Grandmother received 

temporary custody of the Child as a result of a finding that the Child was dependent and

neglected at birth and in need of immediate protection.  The order implementing the agreed

safety plan placed custody with Grandmother pending certain actions by Mother and further

orders of the court, but in no way addressed the parental rights of Father, who “was not

afforded an opportunity to assert superior parental rights in the initial custody proceeding.” 

Id.  The record does not reflect that Father had prior knowledge or notice of the proceeding

where Grandmother received initial custody of the Child.  Given these facts, we conclude

that the type of “extraordinary circumstances” listed in Blair are present in this case – First,

Father’s parental rights were not protected in the initial dependency and neglect proceedings

and the “custody order” placing the Child with Grandmother was clearly of a temporary

nature. 

Post Blair, this court discussed the effect of temporary versus final custody orders

relative to custody disputes as follows:

The law makes a distinction between temporary and final orders

of custody. “An interim order is one that adjudicates an issue

preliminarily; while a final order fully and completely defines

the parties' rights with regard to the issue, leaving nothing else

for the trial court to do.” Trial courts have discretion to grant

temporary custody arrangements in circumstances “where the

trial court does not have sufficient information to make a

permanent custody decision or where the health, safety, or

welfare of the child or children are imperiled.”

Final custody orders are res judicata and cannot be modified

unless there has been a material change in circumstances that

makes a change of custody in the child’s best interest. In re
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E.J.M., No. W2003-02603-COA-R3-JV, 2005 Tenn. App.

LEXIS 146, at *46 (Tenn. Ct. App. Mar. 10, 2005) (citing

Kendrick v. Shoemake, 90 S.W.3d 566, 570 (Tenn. 2002); Blair

v. Badenhope, 77 S.W.3d 137, 148 (Tenn. 2002)). A temporary

order of custody, on the other hand, does not constitute a final

order that shifts the burden of proving a change of

circumstances to the parent. Id.

In re R.D.H., No. M2006-00837-COA-R3-JV, 2007 WL 2403352 at *9-10 (Tenn. Ct. App.

M.S., filed Aug. 22, 2007)(Additional internal citations omitted).    

Notably, in distinguishing various cases as “unhelpful” to its analysis, the Blair Court

cited its decision in Petrosky v. Keene, 898 S.W.2d 726, 728  (Tenn. 1995), “a case that

addressed parental rights to modify a temporary order of custody to a grandmother that was

accomplished without actual notice to the father.”  Blair, 77 S.W.3d at 144.  Petrosky

involved strikingly similar facts to those in the present case.  Ultimately, the father sought

custody of the child and the juvenile court awarded him custody upon finding that he had

demonstrated an interest in the Child and there had been no showing that he was an unfit

parent.  The Court of Appeals reversed the decision upon concluding that the father had not

developed a substantial relationship with the child and that a consideration of the best interest

of the child prevailed over that of father’s parental rights.  On further review, the Supreme

Court reiterated the relevant standard:  

     

[I]n a contest between a parent and a non-parent, a parent cannot

be deprived of the custody of a child unless there has been a

finding, after notice required by due process, of substantial harm

to the child. Only then may a court engage in a general ‘best

interest of the child’ evaluation in making a determination of

custody.

Id. (quoting In re: Adoption of Female Child, 896 S.W.2d 546, (Tenn. 1995)).   In reversing

our judgment and returning custody to the father, the Petrosky Court stated:   

The proof in this case supports the trial court’s finding that the

father is not unfit to have custody, and that he has developed a

substantial relationship with the child. It shows that the child is

in no danger of substantial harm. The father, therefore, has a

fundamental interest in parenting the child which precludes a

“best interest” determination of custody.
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Petrosky, 898 S.W. 2d at 728.  

Based on the foregoing decisions, we think it is clear, given the temporary nature of

the custody order and Father’s lack of knowledge or notice of the earlier proceedings, that

Grandmother had the burden of proving, by clear and convincing evidence, the existence of

a substantial risk of harm to the Child if custody were granted to Father.  

D. 

Even under this heightened standard, however, we conclude that Grandmother

prevails.  Here, the trial court found that Father’s cocaine use constituted a substantial risk

of harm to the Child sufficient to deny him custody.  On this issue, Father admitted to

“experimenting” with cocaine with former wife Stacy around age 18.  In his direct testimony,

Father stated that this was the “only time that [cocaine] was ever touched in [his] life.”  On

cross-examination, Father expressly denied ever using cocaine while he was in Arizona or

telling Stacy that he had done so, and claimed that she was lying.  Contrary to Father’s

testimony, however, three witnesses, including Stacy, April, and Teresa, all testified

regarding Father’s drug abuse.  When the issues in a case turn upon the truthfulness of

witnesses, the trial judge as the trier of fact in a non-jury case has the opportunity to observe

the witnesses and their manner and demeanor while testifying and is in a far better position

than this Court to decide that issue. The weight, faith, and credit to be given to any witness’

testimony lies in the first instance with the trier of fact. The credibility accorded will be given

great weight by the appellate court. Town of Alamo v. Forcum-James Co., 205 Tenn. 478,

483, 327 S.W.2d 47, 49 (1959); Mays v. Brighton Bank, 832 S.W.2d 347, 351 (Tenn. App.

1992).  

Father concedes that his testimony regarding his cocaine use was “contradictory,” but

insists that the evidence shows it was well in the past and should have no bearing in this case.

In our view, the trial court was within its discretion in concluding that Father had lied about

the extent and duration of his past drug use and in rejecting Father’s testimony to the effect

that his cocaine use was confined to the past as unreliable.  With the trial court’s express

credibility determination regarding Father’s testimony, the evidence does not preponderate

against the trial court’s findings.  

 

This Court has concluded that an existing drug problem may serve as the basis for

denying a parent’s custody petition:  “We do not believe that an individual whose perception

and judgment are clouded as a consequence of drug abuse is sufficiently responsible to

adequately care for a child and it is our conclusion that a child left in the custody of such an

individual would be at risk of substantial harm.”  Phillips v. Redmon, No. M1999-01619-

COA-R3-CV, 2001 WL 840266  at * 3 (Tenn. Ct. App. M.S., filed Jul. 26, 2001).  In the
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present case, the trial court was faced with conflicting testimony concerning Father’s drug

use.   Father insisted that the only time he ever used cocaine was  as a teenager and he

emphatically denied that he used it later while living in Arizona.  First asked about any

substance abuse problems, Father stated: “The alcohol is true.  But the Cocaine, no, that’s

absolutely not true.  I did experiment with it back whenever I was eighteen, with Stacy.  But

that was the only time that that was ever touched in my life.”   

In later testimony, Father further stated:

Q: And are you telling His Honor that you never ever used

Cocaine in Arizona?

A: No, sir.5

Q: You did use Cocaine in Arizona, didn’t you?

A: No, sir, I didn’t.

Q: Did you tell Stacy that?  

A: No, sir, I never did.

Q: Okay.  So you’re saying that she’s not telling the truth when

she says that?  

A: Exactly, sir.

Contrary to Father’s testimony, Stacy testified as follows:

Q: And did [Father] tell you that one time he lived in Arizona?

A: Yes.

*    *    *

From the context in which this answer was given, it is reasonable to assume that Father was not5

responding to the “are you telling His Honor” portion of the question but rather was answering whether he
had ever used cocaine in Arizona.  
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So, I contacted him and asked him why was my name on an

apartment complex in Arizona and he began telling me the story

that he had went to Arizona and he had a very bad cocaine

problem and that that’s how that came about.

Stacy was further questioned as follows:

Q: So this apparent admission about Cocaine or drinking, the

last time you ever lived with him to see anything would have

been in ‘94, is that correct?

A: Yes.  Other than what he’s told me.

[The Court]: What’s the time frame of [Father] telling you about

having a Cocaine problem?

A: He just said he had a Cocaine problem while he lived with

his sister in Arizona.  

In addition to Stacy, two of Father’s own witnesses, his sister and mother  – testified

regarding his drug abuse.  First, sister Teresa testified as follows:  

Q: Now, do you remember the time [Father] moved off to

Arizona?

A: Yes.

Q: Okay.  Did he have a Cocaine problem out there?

A: I don’t know.  I wasn’t there.

Q: Well, did he tell you he did?

A: Yes.

Q: Okay.  And how much Cocaine was he using when he was

out there, did he tell you?

A: I don’t know.  He just told me that he had issues . . . .
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Q: Did he have a Cocaine habit when he was in Arizona?

A: He just said that he had issues with drugs.

*    *    *

The Court: After the Military he went back to Arizona?

A: Yes.  Yes.  So, I mean it was two times, . . . . 

Q: Now, the issues with the, I guess drugs, was that before or

after Military?

A: After.

Q: After Military?

A: Yes.

Lastly, Father’s mother – April – testified as follows:

Q: Your son has had problems with alcohol in the past, hasn’t

he?

A: Yes, he has.

Q: And has he also had problems with drugs in the past?

A: Yes.

Q: Cocaine?

A: As far as I know, yes.

Q: Okay.  And did he have that Cocaine problem when he was

in Arizona more than anywhere else?

A: In Arizona.

Q: Okay.  And did he tell you about his problems in Arizona?
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A: He did.

Q: Okay.  And did he tell you how he kicked the habit of

Cocaine?

A: Yes.

Q: And how did he tell you he kicked that habit?

A: Well, when he come back to Tennessee and was living with

me I just basically told him I don’t allow it and won’t have it. 

And he said, I’m going to kick it, and he stuck with it and he

stayed away from the stuff.  He did real good at it.

Q: Okay.  So, with his mama’s help he got off of Cocaine?

A: Yes.

The trial court found that Father had abused cocaine in the past (while in Arizona) and

lied about it.  Multiple witnesses testified to Father’s abuse of cocaine and Father flatly

contradicted their testimony. The trial court considered the proof and emphatically rejected

Father’s testimony regarding his past drug abuse as “flat out lies” on the issue it deemed

“most crucial” to its custody determination.  As a result, the trial court also rejected Father’s

assertion that he was no longer using illegal drugs.  “If a witness be shown to have sworn

willfully, falsely, and corruptly in one material respect, his testimony may be rejected

altogether, except in so far as it is corroborated by credible evidence.”  Garland v. Mayhall,

68 S.W.2d 482, 485 (Tenn. Ct. App. 1993)(quoting Tennessee Railroad v. Morgan, 132

Tenn. 1, 20, 175 S.W. 1148 (Tenn. 1914)).  Contradictory – rather than corroborating –

testimony was clearly shown in this case.  

E.

   

In summary, the trial court properly placed the burden on Grandmother to show that

awarding custody to Father posed a risk of substantial harm to the Child.  The evidence

shows that Grandmother met her burden based on Father’s use and abuse of cocaine and the

trial court’s rejection of Father’s testimony that he no longer used cocaine.  The evidence

does not preponderate against the trial court’s findings regarding Father’s drug “use and

abuse.”  Accordingly, the trial court did not err in awarding absolute custody to Grandmother. 
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V.

The judgment of the juvenile court is affirmed.  This case is remanded to the juvenile

court, pursuant to applicable law, for enforcement of the trial court’s judgment and for the

collection of costs assessed below.  Costs on appeal are taxed to the appellant, Donovan H. 

_________________________________

CHARLES D. SUSANO, JR., JUDGE
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