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The defendant, Joshua Schaeffer, was convicted of aggravated robbey. Thetrial court imposed
a Rangel sentence of eight yearsin the Department of Correction. In this appedl as of right, the
defendant dleges (1) that the evidence is insufficient; (2) tha the trial court provided an
incorrect definition of the term "deadly weapon" in its ingrudionsto the jury; (3) that thetria
court committed plain error by giving the "result-of-condud™” definition of "knowingly" in its
ingructionsto the jury; (4) tha the tria court impropealy alowed into evidence a newspgper
headline related to the offense; (5) tha a detective impermissibly referred to the crime as
"robbey" during his testimony; (6) that the prosecutor's closing argument was imprope; and (7)
tha the cumulative effect of the errors deprived him of therightto afair trial. Thejudgment of
thetria court is affirmed.
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GARY R. WADE, P.J, ddivered the opinion of the court, in which JosepH M. TIPTON and
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OPINION

At approximately 3:00 am. on June 16, 2004, the defendant walked into the Fast Stop
Numbe Seven in Hamblen County, sought assistance from the clerk, Eva Darlene Pearson,
threatened her with a knife, and then demanded money from the register. According to Ms.
Pearson, thedefendant said, "I'm not going to hurt you, | jug want themoney." He then directed
her to empty the money from the cash register and then walk outside alongtheroad. When the



defendant left, Ms. Pearson returned to the market to telephone911 and reported the robbey.
Shedescribed the knife used by the défendant as having a seven inch blade and a black handle.

Later that day, Ms. Pearson was in a vehicle with her family when she noticed tha a car
similar to that driven by her assailant had been stopped by police near a Baskin-Robbins. When
sherecognized the defendant, shetold her hudand, who stopped the car and informed the officer
of thisinformation.

Detective Todd Davidson of the Morristown Police Depatment, who respondel to the
robbey call, interviewed Ms. Pearson, who described the defendant's vehicle as a "champagne
colored vehicle tha . . . [was] beat up al ove." He also recovered a videotape from the store's
security camera. Later that day, Detective Davidson drove to the Baskin-Robbinsto arrest the
defendant. The defendant had in his possession a newspagper with the headline "Bandit Robs
Market at Knifepoint," and approximately $200in cash.

After bang taken to the police station, the defendant waived his rights and admitted
having committed the robbey. In a statement to Detective Davidson, the defendant
acknowedgeal that he drank some beer to "build [his] nerve up,” placed the kitchen knife in his
pants pocket, and then droveto the Fast Stop Number Seven. Thedefendant admitted asking the
victim for hdp finding some medication before displaying his knife and demanding money. The
defendant told the detective tha he took the money from theregister, ordered the victim to walk
along the roadway, and then left in his car. He aso informed the detective tha he threw the
knife into the median as he drove away.

Patrol Officer Brian Rinehat testified tha he stoppeal the defendant near a Baskin-
Robbinsfor making an imprope lane change He recaled tha he was checking the defendant's
identification and proof of insurance when he was approached by the victim's husband, who
identified the defendant as having committed the robbey. At tha point, Officer Rinehart
contacted Detective Davidson.

Thetwenty-year-old defendant, who testified on his own behdf, apologized to thevictim,
explaining tha he never intended to hurt her and did not realize tha she would be so frightened
by the inddent. The defendant claimed that he never threatened the victim and, in fact, had
emphasized tha he would not hurt her. He acknowledged usng a knife in the robbey, stating,
"It isrobbey . ... | did go down there to steal monegy." He aso admitted spending a small
amountof therobbey money ona can of smokdess tobacco and a newvspaper.

I
The defendant first asserts tha the evidence is inaufficient to suppot the conviction. He
asserts that because theindictment named two victims, the Fast Stop Number Seven Market and
its clerk, Eva Darlene Pearson, he should have been foundguilty of the theft of the market and
the assault of Ms. Pearson. The state submits tha the evidence is sufficient to support the single
conviction for aggravated robbey.

On apped, of course, the state is entitled to the strongest legitimate view of the evidence
and al reasonable inferences which might be drawn therefrom. State v. Cabbage, 571 S.W.2d
832,835 (Tenn. 1978). The credibility of the witnesses, the weight to be given thar testimony,




and therecondliation of conflictsin the proof are matters entruged to thejury asthetrier of fact.
Byrge v. State, 575 SW.2d 292, 295 (Tenn. Crim. App. 1978) When the sufficiency of the
evidence is chdlenged, the relevant question is whether, after reviewing the evidence in thelight
mog favorable to the state, any rationd trier of fact could have foundthe essential elements of
the crime beyond a reasonable doubt Tenn. R. App. P. 13(g); State v. Williams, 657 SW.2d
405,410 (Tenn. 1983) Questions conaerning the credibility of the witnesses, the weight and
value of theevidence, aswell as all factud issues raised by the evidence are resolved by thetrier
of fact. Liakas v. State, 286 S.W.2d 856, 859 (1956) Because a verdict of guilt removes the
presumption of innoence and raises a presumption of guilt, the convicted crimind defendant
bears the burden of showing tha the evidence was legdly inaufficient to sugain a guilty verdict.
State v. Evans 838S.W.2d 185 191 (Tenn. 1992)

Aggravated robbey, as chaged in theindictment, is "robbey . . . [alccomplished with a
deadly weapon or by display of any article used or fashional to lead the victim to reasonably
bdieve it to be a deadly weapon." Tenn. CodeAnn. & 39-13-402@)(1) (2003) Robbey is"the
intentiond or knowing theft of propety from the person of anothe by violence or putting the
pesoninfear.” Tenn.CodeAnn.a 39-13-401(@) (2003)

The evidence adduced at trial established tha the defendant entered the Fast Stop
Number Seven at approximately 3:00 am., displayed a knife to the clerk, and took some $200
from the cash register. The defendant admitted to Detective Davidson tha he committed the
robbey. In histestimony heacknowedged tha "[i]t was robbey." While the defendant claimed
tha he never intendeal to hurt the victim, he conceded that he used the knife to gain power over
the victim. She acceded to his directions The jury was propely ingructed on both theft and
assault as lesser induded offenses of aggravated robbey. As was its prerogdive, the jury
accredited the witnesses for the state, conduding tha the defendant committed the charged
offense. Tha theindictment listed the name of the market and the clerk on duty as victims of the
crime does not mean tha the defendant is entitled to two convictions on the lesser induded
offenses.

I
Theddendant next contendsthat thetrial court erred by giving an improper definition of
the term "deadly weapon' in its indructionsto the jury. He claims tha the trial court should
have utilized the definition in Tennessee Code Annotated section 39-11-1065)(B) rathe than
Tennessee Code Annofated section 39-11-106(6)(A). Thestate submits tha theingruction given
by thetrial court was proper.

Unde the United States and Tennessee Congtitutions a defendant has a conditutiond
rightto tria by jury, which dictates tha all issues of fact betried by ajury. U.S. Cong. amend
VI; Tenn. Cong. art. 1, & 6; see State v. Bobg, 814 SW.2d 353,356 (Tenn. 1991) Willard v.
State, 130 SW.2d 99, 100 (Tenn. 1939. This right encompasses the defendant's right to a
correct and complete charge of the law. State v. Tedl, 793 SW.2d 236, 249 (Tenn. 1990. In
congquence, the trial court has a duty "to give a complete charge of the law applicable to the
facts of acase” State v. Harbison, 704 SW.2d 314, 319 (Tenn. 1986) see State v. Forbes, 793
S.W.2d 236,249 (Tenn. 1990) seeaso Tenn.R. Crim. P. 30.




Our law requires that al of the elements of each offense be described and defined in
connection with that offense. See State v. Cravens 764 SW.2d 754, 756 (Tenn. 1989. Jury
ingructions mug, however, be reviewed "in the context of the oveal chage' rathe than in
isolation. See Cupp v. Naughien, 414 U.S. 141, 14647 (1973) see also State v. Phipps 883
SW.2d 138 142 (Tenn. Crim. App. 1994) A chage is prgudicia error "if it fails to fairly
submit thelegd issues or if it mideadsthejury asto the applicable law.” State v. Hodges, 944
S.W.2d 346,352 (Tenn. 1997)

In this case, the trial court provided the following definition of "deadly weapon in its
ingructionsto thejury:

Deadly weapon means a firearm or anything manifestly designed, made or
adapted for the purpo< of inflicting death or serious bodiy injury or anything
tha in themanne of its use or intendad use is capable of causgng death or serious
bodily injury.

This languaye tracks Tennessee Code Annofated section 39-11-106(6), which provides as
follows:

(5) "Deadly weapon" means

(A) A firearm or anything manifestly designed, made or adgpted for the
purpo< of inflicting death or seriousbodily injury; or

(B) Anything that in the manne of its use or intended use is capable of
causng death or seriousbodiy injury[.]

See Tenn. CodeAnn. @ 39-11-106(6) (2003) Thus it is afull and correct statement of the law
and fairly submits theissue to the jury. See Hodges, 944 SW.2d at 352. While the defendant
may have preferred tha thetrial court ingruct only on subsection (B) rather than providing the
languayein both subsctions thetrial court has the obligaion to provide a complete definition of
theterm.

[l
The defendant also contends tha the trial court erred by giving the "result-of-condud”
definition of the term "knowingly” in its ingdrudionsto the jury. The state submits that the
defendant waived this issue by failing to object to theingructionsat trial and by failing to raise
theissuein amotion for new tria. In the aternative, the state asserts that the defendant is not
entitled to relief because theingruction given was prope.

Therecord establishes tha thetrial court ingructed thejury asfollows:
Intentiondly means tha a person acts intentionally with respect to the
naure of the condud or to a result of the condud when it is the person’s

congiousobjective or desire to engagein the condud or cause theresult.

Knowingly means tha a peson acts knowingly with respect to the
condud or the circumstances surrounding the condud when the person is aware



of the naure of the condud or tha the circumstances exist. A person acts
knowingly with respect to a result of the person's condu¢ when the pason is
aware tha the condud is reasonably certain to cause theresult.

In State v. Page, 81 SW.3d 781 (Tenn. Crim. App. 2002) this court hdd tha because
second degree murder is aresult-of-condud offense, thetrial court erred by induding the nature-
of-condud and nature-of-circumstances definitions of "knowingly." Our court conduded that a
"jury indruction tha alows a jury to convict on second degree murder based only upon
awareness of the naure of the condud or circumstances surrounding the condud impropely
lessens the state's burden of proof.” 1d. at 788. Further, this court ruled tha the error could nat
be classified as harmless beyond a reasonable doubt because Pages menta state was a contested
issue at trial. 1d. at 789-90. In other cases addressing the same issue, however, this court has
determined tha an error of this naure might qualify as harmless beyond a reasonable doubt
when mens rea is not a disputed issue at trial. See, e.q., State v. Theron Davis, No. W2002
00446 CCA-R3-CD (Tenn.Crim. App., at Jackson, May 28,2003)

Recently, in State v. Faulkner, 154 SW.3d 48, 59 (Tenn. 2005) our supreme court
limited the holding in Page, conduding tha "[t]he supefluous languaye in the 'knowingly'
definition did not lessen the burden of prodf because it did not relieve the State of proving
beyond a reasonable doubtthat the defendant acted knowingly.” Our high court conduded that
the error did not qudify as a misstatement of an element and was, therefore, not an error of
conditutiond magnitude as suggested in Page and its progeny. Id. at 60. While our supreme
court condudeal that it was error for the trial court to give the ingpplicable définitions of
"knowingly" and "intentiondly," the error was deemed harmless. Id.; see Tenn. R. App. P. 36(b)
("A find judgement . . . shdl not be set aside unless, consdeing the whole record, error
involving a subdantial right more probably than not affected the judgment or would result in
prejudice to thejudicial process.").

This court has hdd tha robbey is not strictly a result-of-condud crime. See State v.
Marcus Webb, No. W200200614CCA-R3-CD (Tenn. Crim. App., a Jackson, Jan. 29, 2003)
In Marcus Webb, the pand reasoned that "[t]he knowing mens rea of robbey refers to the
'knowing theft." The knowing mensrea of theft refers to 'knowingly obtain[ing] or exerciging]
control over the propety.’ The focus of the proscribed condud is not uponits result.” Id., dip
op. a 5 (citationsomitted). Further examindion of the robbey statute establishes tha not only
mug the defendant knowingly obtain or exercise control over propeaty to be guilty of theft, and
thusrobbey, he mug also intend to deprive the owner of the propaty. See Tenn. Code Ann. &
39-14-103 (2003) Intent to deprive the owner of propety would require knowedge tha the
defendant is not the owner of the propeaty. In consquence, to be guilty of robbey, an accused
mug intend to engagein certain condud, obtaining or exercising control over propeaty; he mug
intend a certain result, the deprivation of the propety; and he mug be aware tha certain
circumstances exist, tha he is not the owne of the propety. Cf. State v. Hershd David
Standridge No. M200201699CCA-R3-CD (Tenn. Crim. App., a Nashville, Sept. 30, 2003)
(holding tha theft is not a result-of-condud offense because the condud is crimind dueto the
circumstances surrounding the taking of the property of another). In our view, each definition
would berelevant for the jury’'s consideration of the offense of aggravated robbey. See State v.
Guy, 165 SW.3d 651, 661-62 (Tenn. Crim. App. 2004) (holding that all three definitions of




"knowing" are applicable to robbey). In consequence, thetria court did noterr by providingthe
result-of-condud and nature-of-condud definitions of "intentiond" and did not err by providing
theresult-of-condud, naure-of-condud, and naure-of-circumstances definitionsof "knowing."

v
The defendant next asserts tha the admission into evidence of two phobgraphs of the
newspape foundin the defendant's car at the time of his arrest displaying the headline "Bandit
RobsMarket at Knifepoint" deprived him of the rightto afair trial. The state submits tha the
trial court did not err by permitting the phoographs to be introdued into evidence. In the
alterndive, the state contendsthat any error was harmless beyond a reasonable doubt

The admissibility of phobgraphsis govened by Tennessee Rule of Evidence 403. See
State v. Banks 564 S.W.2d 947,951 (Tenn.1978) In order to be admissible, phobgraphsmug
be relevant and ther probaive vaue mug not subdantially outweigh any dange of unfar
prgjudice. Tenn. R. Evid. 403; Banks 564 S.\W.2d at 950-51. Theterm "unfair prejudice" has
been defined as "an unduetendency to suggest decision on an imprope basis, commonly, though
not necessarily, an emotiond one” Banks 564 SW.2d at 951. Whehe to admit the
phobgraphsrests within the sounddiscretion of thetrial court and will not be reversed absent a
clear showing of an abuse of that discretion. Statev. Dickerson, 885S.W.2d 90, 92 (Tenn. Crim.
App.1993) State v. Allen, 692S.W.2d 651, 654 (Tenn. Crim. App. 1985.

Here, the state introduced three phobgraphsof the defendant's vehicle taken at the time
of his arrest. One is a phobgraph of the outside of the defendant's vehicle. The second is a
phobgraph of the indde of the passenge’s side of the vehicle and shows the newspgper on the
passenger's seat. The third is a close-up of the newspaper tha is focused on the headline The
defendant objected to the introdudion of the two photbgraphswhich showed the headline based
uponthe use of theword "bandit." Thetrial court admitted the phobgraphsover thedefendant's
objection, ruling that they were relevant and that ther probaive valuewas not outweighed by the
dange of unfair prgudice. See Tenn. R. Evid. 401, 403. The trial court also provided the
following curative ingruction immediately following theintrodudion of the phobgraphs

[O]ne of these pictures has the newspape article about the charge here, and as
newvspape headlines usudly are on the front page, it says, Bandit Robs, . . . .
Tha word bandit is not a word that we would use in court. Don't congder wha
someone in the newspaper called the defendant. He's charged with aggravated
robbey. . .. It will befor youto decide whether hedid it or did notdoit, butdon't
be pregjudiced because of the terminology of a newspgper article, butit is relevant
that he had that with him.

Thedeendant indicated his satisfaction with theingruction as an appropriate means of resolving
the objection. Unde these circumstances, it is our view tha the tria court did not err by
admitting the phobgraphs

\Y
The defendant contends tha Detective Davidson's characterization of the offense as
"robbey" during his testimony invaded the province of the jury and denied him therightto afair



tria. Thestate submitstha the defendant has waived our consderation of thisissueby failing to
cite authority in suppot of his argument. In the alternaive, the state asserts tha the defendant
received afair trial.

The record establishes tha during his direct-examination, Detective Davidson stated, "I
took this statement from the defendant the evening of therobbey." Defense counsl objected to
the detective's use of theword "robbey" and thetrial court sugained the objection, ruling, "The
cases say you're not suppo®d to make that conduson. Tha's for the jury to make." No other
similar reference was made during theremainde of thetrial. Inourview, thetria court propely
sudained the defendant's objection and offered an admonishment. The defendant did not request
additiond curative ingructionsfrom the trial court and does not suggest wha more could have
been done Unde these circumstances, it is our view that the defendant is not entitled to relief
onthisissue

Vi
The defendant next contends tha the prosecutor impropely encouraged the jury to
engagein jury nullification during her clogng argument asit related to thejury's consderation of
thelesser indudel offenses. The state submits that the argument was notimprope.

Tria courts have subdantia discretionay authority in determining the propriety of find
argument. Althoughcouns is generally given wide latitude courts mug restrict any imprope
argument. Spaks v. State, 563 SW.2d 564, 569-70 (Tenn. Crim. App. 1978) Genealy
speaking, clogng argument "mug be temperate, mug be predicated on evidence introduced
during thetria of the case, and mug be petinent to theissues beng tried." State v. Sutton, 562
SW.2d 820 823 (Tenn. 1978. To merit a new trial, however, the argument mug be so
inflammatory or imprope as to affect the verdict. Harrington v. State, 385 S.\W.2d 758, 759
(1965) In Judgev. State, 539 S.W.2d 340 (Tenn. Crim. App. 1976, this court articulated the
factorsto be congdered in making tha determindion:

(1) Thecondud complained of viewed in the context and in light of the facts and
circumstances of the case[;]
(2) [t]he curative measures undetaken by the court and the prosecution];]
(3) [t]heintent of the prosecutor in making theimprope statement[;]
(4) [t]he cumulative effect of the imprope conduct and any other errors in the
record[; and]
(5) [t]herelative strength or weakness of the case.
Id. at 344.

In this case, the defendant complains tha the prosecutor's comment on the consideration
of the lesser induded offenses was imprope. He contendsthat the prosecutor's argument that it
would not be necessary for the jury to consder the lesser induded offenses had the effect of
encouraging thejury to disregard the law.

During clogng argument, the prosecutor made the following statement regarding the
jury's consgderation of thelesser induded offenses:



[T]hetrid is over and the judgeis going to be reading your ingructionson wha
you are to condder after you'veheard everything today. And thefirst thing hes
going to ask tha you consder isthe charge of aggravated robbey, and | submit to
you tha tha's the only charge you're going to have to consder because tha's
exactly what this defendant did. He submitted it. You'veheard his confession.

At tha point, defense counsl objected but the trial court overuled the objection, observing that
the prosecutor was "within her rights of argument.”

It iswell established tha "the courts are the prope source from which [thejury is] to g&t
thelaw." Daev. State, 18 Tenn.551,555(1837) Thetrial court hasthe duty to chargethe law
relative to thecase. See Cordd| v. State, 338S.W.2d 615,618(1960) see also Tenn. Cong. art.
[, 219 "Itisthefundionof thetrial court, and not that of couns, to indruct or advise thejury
asto mattersof law.” Statev. David Ivy, No. W200300786CCA-R3-DD (Tenn. Crim. App., a
Jackson, Dec. 30,2004.

Coungl should refrain from attempting to ingruct the jury on the law. See Smith v.
State, 626 S.W.2d 283,285 (Tenn. Crim. App. 1981) ("It isthe province of thetria judgeto state
to thejury thelaw of the case, andit is not always advisable to coungl to do so in find argument
because of the possibility of error in thar summation."). In this case, however, the prosecutor's
comment does not rise to the level of an attempt to ingruct the jury on thelaw. Moreover, the
statement did not, in our view, encourage the jury to disregard the law but was, ingead, the
prosecutor's assessment of the evidence, suggesting that the jury would not have to consider the
lesser induded offenses because of the overwhdming proof of the charged offense. This court
has specifically approved of a jury ingruction requiring sequential consderation of the offenses
contained within the indictment. See State v. Rutheford, 876 SW.2d 118, 120 (Tenn. Crim.
App. 1993) Further, thetrial court provided the correct ingruction regarding the congderation
of thelesser induded offenses. See State v. Smith, 893 S.W.2d 908,914 (Tenn. 1994)(the jury
is presumed to follow theinstructionsof thetrial court). Findly, it isourview tha the comment
was not so inflammatory as to have affected the verdict. See Harrington, 385S.W.2d at 759. In
consequence, thedeendant is notentitled to relief onthisissue

VI
As his find issug the defendant asserts that the cumulative effect of the errors at trial
denied him therightto a fair trial. Because there was no error in the condud of the tria, the
defendant is not entitled to relief onthebasis of cumulative error.

Accordingly, thejudgnent of thetria court is affirmed.

GARY R. WADE, PRESIDING JUDGE



