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The petitioner, Rodney M. Butler, appeals the Madison County Circuit Court’s dismissal of his
petition for post-conviction relief from his conviction for driving under the influence of an
intoxicant (DUI), fourth offense, a Class E felony, and resulting sentence of four years as a
Range II, multiple offender to be served in the Department of Correction.  On appeal, the
petitioner claims he received the ineffective assistance of counsel because his trial attorney failed
to prepare adequately for trial and failed to prevent the trial court from relying on one of the
petitioner’s prior DUI convictions, which was more than ten years old, for purposes of
enhancement.  We affirm the judgment of the trial court.
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OPINION

This case relates to the petitioner’s late-night, intoxicated excursion to the local Wal-
Mart.  The following facts were summarized by our supreme court in affirming the petitioner’s
conviction on direct appeal:

Shortly before midnight on March 18, 2000, Madison
County Deputy Dan Owen was off duty and working as a security
guard at a Wal-Mart Supercenter in Jackson, Tennessee when a
customer informed him that a man “was wandering around the



parking lot [who] appeared to be intoxicated.” Deputy Owen
confronted the defendant, Rodney M. Butler, in the parking lot
approximately fifty feet from the entrance to the store and
approximately one hundred yards from the defendant’s motorcycle.
The defendant, who was carrying a sparkplug and a sparkplug
wrench, explained to Deputy Owen that he had driven to the store
to get a part for his motorcycle. Deputy Owen testified that the
defendant appeared to be intoxicated. He also noticed that the
defendant had a bottle protruding from his jacket pocket.

Deputy Owen escorted the defendant into the Wal-Mart and
conducted four field sobriety tests. After witnessing the defendant
perform poorly on three of the tests, Deputy Owen placed the
defendant under arrest and discovered that the half-empty bottle
contained tequila. Deputies Ashley Johnson and Tommy Ferguson
were summoned to transport Butler to the police station in order to
conduct a breathalyzer test. Deputy Owens testified that after the
defendant was transported to the police station, he recovered the
defendant’s helmet from the store’s automotive department. He
also stated that he never actually witnessed the defendant on the
motorcycle.

Upon arriving at the police station, the defendant consented
to the breathalyzer test, which indicated that the defendant’s breath
alcohol concentration was .19%. In addition to offering testimony
on the administration of the breathalyzer test, Officer Johnson
testified that the defendant was unsteady on his feet and had
slurred speech. Officer Ferguson also testified that the defendant
was unsteady on his feet and added that Butler was belligerent
during the transport from the Wal-Mart store to the police station.

Janae Owen, the State’s final witness, testified that she
witnessed Deputy Owen bring Butler into the store from the
parking lot. She testified that the defendant told Deputy Owen that
he had driven to Wal-Mart to get a sparkplug for his motorcycle.
She also stated that the defendant was staggering around and “just
reeked with the smell of alcohol.”

In his own defense, Butler testified that the purpose of his
trip to Wal-Mart was to get some food because he had not eaten
that day. He stated that his motorcycle began to sputter during the
trip and that it stopped working when he got to Wal-Mart. Butler
stated that he had stopped at the liquor store, where he purchased
the bottle of tequila, prior to going to Wal-Mart. After arriving at
the Wal-Mart store, the defendant testified that he could not decide
what he wanted to eat so he began drinking the tequila while



browsing through the automotive department. He also stated that
he thought that the tequila would help him cope with a painful
toothache. The defendant testified that he was not having success
finding a matching sparkplug for his motorcycle in the sparkplug
books, so he decided to remove the sparkplug from his motorcycle
hoping to match it with one for sale inside the store. Butler
testified that when he removed the sparkplug from his motorcycle
and attempted to walk back into the store, he was confronted by
Deputy Owen. On cross-examination, Butler admitted having
mechanical trouble with his motorcycle earlier that day and not
merely when he arrived at Wal-Mart.

Additionally, Mr. Carroll Henderson, a mechanic, testified
that a few days after the motorcycle was towed from the Wal-Mart
parking lot to Gene’s Tire and Wrecker, he helped the defendant
render the motorcycle operational. He testified that after replacing
the sparkplug and draining the cylinder, which was flooded with
gas, the motorcycle promptly began to run and was driven off by
the defendant. Mr. Henderson was uncertain how the flooding
occurred in the defendant’s motorcycle, but stated that it could
have been a result of attempts to start the motorcycle without the
sparkplug.

State v. Butler, 108 S.W.3d 845, 847-48 (Tenn. 2003) (footnote omitted).

On June 24, 2004, the petitioner filed a 265-page pro se petition for post-conviction relief
alleging numerous constitutional violations and other non-constitutional grievances.  After the
trial court appointed the petitioner counsel, he filed an amended petition for post-conviction
relief.  At the post-conviction hearing, Tony Childress testified that he was a public defender in
2000 and that he originally represented the petitioner.  Mr. Childress said he was unsure whether
he attempted to procure videotapes from the Wal-Mart security cameras.  He said, though, that
he did not speak with anyone from Wal-Mart concerning the videotapes.

Paige Mills testified that she worked at the Wal-Mart in question at the time of the
petitioner’s arrest.  She said she was employed in the loss prevention department.  She said that
the store had approximately 200 security cameras but that she did not know whether any cameras
were set to videotape the parking lot at the time of the petitioner’s arrest.  She said the videotapes
were retained for thirty days before being used again.  Jef Doner testified, but his testimony was
merely cumulative to Paige Mills’ account.

Ted Haynes testified that he had worked on the petitioner’s motorcycle.  He said he told
the petitioner that the motorcycle had a faulty gas tank, which needed to be replaced.  He said he
told the petitioner that in the interim, he could replace the spark plugs on the motorcycle to keep
it running.



The petitioner testified that he went to Wal-Mart on the night in question in order to buy
some food for dinner.  He said that when he arrived, his motorcycle engine began “sputtering”
before shutting down completely.  He said he attempted to restart the motorcycle but was
unsuccessful.  He said his tooth began hurting and he drank some tequila he had brought with
him to help with the pain.  He said he went into the Wal-Mart and looked around a little while,
determining whom he should call for help.  He said he thought it was too late to call someone, so
he went to the automotive department to buy replacement spark plugs.  He said he could not
determine which spark plugs to buy, so he went outside to take the spark plugs off his
motorcycle in order to compare them with the spark plugs for sale.  He said that when he
reentered the store, the off-duty officer detained him.

The petitioner testified that he told his first attorney that the officer was not telling the
truth about detaining him in the parking lot and that he asked the attorney to obtain a copy of the
parking lot surveillance videotapes in order to discredit the officer’s testimony.  The petitioner
said he did not meet his trial attorney until four months before the trial.  He said he only met with
the trial attorney twice:  the first time for about thirty minutes and another time near the trial
date.  He said he told the trial attorney to subpoena the surveillance tapes. He said the trial
attorney did not discuss the state’s discovery response with him.  He said his trial attorney never
discussed with him whether he should testify or what his testimony should be.

On cross-examination, the petitioner acknowledged that the Wal-Mart surveillance
videotapes were reused after thirty days.  The petitioner said the video would have reflected that
he was not “stumbling and staggering.”  The petitioner admitted his blood alcohol concentration
was 0.19% but maintained that he only drank the tequila after arriving at the Wal-Mart.

The petitioner’s trial attorney testified that in 2000, she was an assistant public defender.
She said that after she was appointed to represent the petitioner, she filed a discovery motion and
reviewed the state’s disclosures with the petitioner.  She said she sent an investigator to Wal-
Mart to locate the surveillance tapes.  She said the investigator was unable to determine whether
any surveillance tapes existed because “Wal-Mart would not respond.”  The petitioner’s attorney
said that she subpoenaed Mr. Heath to testify at the trial but that Mr. Heath did not have the
surveillance tapes.

The petitioner’s attorney testified that the state offered to allow the petitioner to plead
guilty to misdemeanor DUI in exchange for a sentence of nine months incarceration to be served
in the county jail.  She said the petitioner rejected the state’s offer because he “was adamant
about having a trial because he did not believe that he could be convicted of DUI if the vehicle
was inoperable at the time.”  The petitioner’s attorney said she told the petitioner that in her
opinion, the petitioner could be convicted of DUI.  The petitioner’s attorney said that she did
everything she could to defend the petitioner and that she could not think of any other defenses
which she could have successfully employed.

On cross-examination, the petitioner’s attorney acknowledged that she never filed a
motion to preserve the surveillance tapes or issued subpoenas to Wal-Mart cashiers who were on
duty at the time of the petitioner’s detention and arrest.  The petitioner’s attorney admitted she
did not remember how many times she met with the petitioner but said she met with him more
than two times.  She admitted she did not hire an expert to testify to the results of the blood



alcohol content test.  The petitioner’s attorney acknowledged that she failed to object to
introduction of the petitioner’s 1990 DUI conviction.

After considering the evidence presented and the arguments of counsel, the trial court
issued an order dismissing the petition.  The trial court stated:

The Court cannot find anything that [the petitioner’s attorney] did
or failed to do that in anyway prejudiced the [petitioner] or in
anyway violated any right guaranteed under the Constitution of the
United States or the Constitution of the State of Tennessee.  As for
the issue of the use of the [petitioner’s] 1990 conviction the Court
finds that it was within the statutory time period allowed under the
law.  The Court finds that it was within the ten years period.  The
Court further finds that had [the petitioner’s attorney] raised the
argument at trial that it would not have accepted that argument at
trial.

On appeal, the petitioner contends that he received the ineffective assistance of counsel.
He claims his attorney’s performance was constitutionally deficient (1) for failing to preserve the
issue regarding the trial court’s use of his 1990 DUI conviction for enhancement purposes and
(2) for failing to investigate and prepare his case properly for trial.   The state responds that the
law supports the trial court’s consideration of the petitioner’s 1990 DUI conviction and that the
trial attorney’s performance in this regard was not deficient.  It also contends that the attorney
prepared for trial adequately.

The burden in a post-conviction proceeding is on the petitioner to prove his grounds for
relief by clear and convincing evidence.  T.C.A. § 40-30-110(f).  On appeal, we are bound by the
trial court’s findings of fact unless we conclude that the evidence in the record preponderates
against those findings.  Fields v. State, 40 S.W.3d 450, 456 (Tenn. 2001).  Because they relate to
mixed questions of law and fact, we review the trial court’s conclusions as to whether counsel’s
performance was deficient and whether that deficiency was prejudicial under a de novo standard
with no presumption of correctness.  Id. at 457.

Under the Sixth Amendment, when a claim of ineffective assistance of counsel is made,
the burden is on the petitioner to show (1) that counsel’s performance was deficient and (2) that
the deficiency was prejudicial.  Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052,
2064 (1984); see Lockhart v. Fretwell, 506 U.S. 364, 368-72, 113 S. Ct. 838, 842-44 (1993).  In
other words, a showing that counsel’s performance falls below a reasonable standard is not
enough; rather, the petitioner must also show that but for the substandard performance, “the
result of the proceeding would have been different.”  Strickland, 466 U.S. at 694, 104 S. Ct. at
2068.  The Strickland standard has been applied to the right to counsel under article I, section 9
of the Tennessee Constitution.  State v. Melson, 772 S.W.2d 417, 419 n.2 (Tenn. 1989).

A petitioner will only prevail on a claim of ineffective assistance of counsel after
satisfying both prongs of the Strickland test.  See Henley v. State, 960 S.W.2d 572, 580 (Tenn.
1997).  The performance prong requires a petitioner raising a claim of ineffectiveness to show



that the counsel’s representation fell below an objective standard of reasonableness or “outside
the wide range of professionally competent assistance.”  Strickland, 466 U.S. at 690, 104 S. Ct.
at 2066.  The prejudice prong requires a petitioner to demonstrate that “there is a reasonable
probability that, but for counsel’s professional errors, the result of the proceeding would have
been different.”  Id. at 694, 104 S. Ct. at 2068.  “A reasonable probability means a probability
sufficient to undermine confidence in the outcome.”  Id.  Failure to satisfy either prong results in
the denial of relief.  Id. at 697, 104 S. Ct. at 2069.

In Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn. 1975), our supreme court decided that
attorneys should be held to the general standard of whether the services rendered were within the
range of competence demanded of attorneys in criminal cases.  Further, the court stated that the
range of competence was to be measured by the duties and criteria set forth in Beasley v. United
States, 491 F.2d 687, 696 (6th Cir. 1974), and United States v. DeCoster, 487 F.2d 1197, 1202-
04 (D.C. Cir. 1973).  Also, in reviewing counsel’s conduct, a “fair assessment of attorney
performance requires that every effort be made to eliminate the distorting effects of hindsight, to
reconstruct the circumstances of counsel’s challenged conduct, and to evaluate the conduct from
counsel’s perspective at the time.”  Strickland, 466 U.S. at 689, 104 S. Ct. at 2065.  Thus, the
fact that a particular strategy or tactic failed or even hurt the defense does not, alone, support a
claim of ineffective assistance.  Deference is made to trial strategy or tactical choices if they are
informed ones based upon adequate preparation.  See  DeCoster, 487 F.2d at 1201.

I.  FAILURE TO PRECLUDE USE OF 1990 DUI CONVICTION

The petitioner contends his attorney’s performance was constitutionally deficient for
failing to object to the trial court’s consideration of his 1990 DUI conviction for enhancement
purposes.  He claims that in 1990, Tennessee law would not have allowed the trial court to
consider for purposes of enhancement any DUI conviction occurring more than ten years before
the date of the present conviction.  The state responds that the trial court’s consideration of the
1990 conviction was proper and that the petitioner’s attorney’s performance was not
constitutionally deficient.

At the time of the petitioner’s 1990 DUI conviction, Tennessee law provided that no
conviction older that ten years could be considered for purposes of enhancement of a present
DUI conviction.  See T.C.A. § 55-10-403(a)(3) (1990).  Section 55-10-403 was amended,
however, in 1998 as follows:

For purposes of this section, a person who is convicted of a
violation of § 55-10-401 shall not be considered a repeat or
multiple offender and subject to the penalties prescribed in
subsection (a), if ten (10) or more years have elapsed between such
conviction and any immediately preceding conviction for a
violation. If, however, a person has been convicted of a violation
of § 55-10-401 within ten (10) years of the present violation, then
such person shall be considered a multiple offender and is subject
to the penalties imposed upon multiple offenders by the provisions
of subsection (a). If a person is considered a multiple offender



under this subdivision, then every conviction for a violation of §
55-10-401, within ten (10) years of the immediately preceding
violation shall be considered in determining the number of prior
offenses, but in no event shall a conviction for a violation
occurring more than twenty (20) years from the date of the instant
conviction be considered for such purpose.

T.C.A. § 55-10-404(a)(3) (Supp. 1998) (emphasis added).

Initially, we note that the record reflects the petitioner has prior DUI convictions in 1990,
1992, and 1993 and that the trial court’s use of the 1990 conviction was proper under the
amended statute.  Essentially, although without actually stating so in his brief, the petitioner is
alleging that the 1998 amendment as applied to his 1990 conviction is ex post facto and therefore
unconstitutional.  However, this court has previously held that “‘it is well-established that
penalty enhancing statutes only enhance the sentence for the triggering offense, rather than
punish prior acts.’”  State v. Clever, 70 S.W.3d 771, 776 (Tenn. Crim. App. 2001) (quoting State
v. Johnson, 970 S.W.2d 500, 505 (Tenn. Crim. App. 1996)).  In Clever, this court held that
enhancement of a DUI by the use of pre-1990 DUI convictions did not operate as an ex post
facto law.  Id. at 776-77.  We conclude that the trial court’s consideration of the petitioner’s 1990
DUI conviction for purposes of enhancement was proper under Clever and that the petitioner’s
attorney’s performance was not constitutionally deficient.  The petitioner is not entitled to relief
on this issue.

II.  FAILURE TO PREPARE THE CASE FOR TRIAL PROPERLY

The petitioner contends his attorney’s performance was constitutionally deficient for
failing to prepare for trial adequately.  He claims his attorney should have procured the
surveillance tapes from Wal-Mart, which he argues would have disputed the testimony of the
arresting officer.  He also claims his attorney did not prepare adequately for the testimony of
certain witnesses.  The state contends the attorney’s performance was not deficient.  We agree
with the state.

In its order denying the petitioner post-conviction relief, the trial court noted that the
petitioner’s attorney did not do anything to prejudice the petitioner.  The record reflects that the
Wal-Mart surveillance tapes were reused before the petitioner’s attorney was able to obtain them
and that the petitioner’s attorney prepared for the trial.  We conclude that the record does not
preponderate against the trial court’s finding and that the petitioner is not entitled to relief on this
issue.

Based upon the foregoing and the record as a whole, we affirm the judgment of the trial
court.

___________________________________
JOSEPH M. TIPTON, JUDGE


