IN THE COURT OF CRIMINAL APPEALS OF TENNESSEE
AT KNOXVILLE
July 25, 2006 Session

STATE OF TENNESSEE v. BRANDON COMPTON

Appeal from the Criminal Court for Knox County
No. 78832  Mary Beth Leibowitz, Judge

No. E2005-01419-CCA-R3-CD - Filed October 13, 2006

The Appellant,BrandonCompton,wasconvictedby a Knox Countyjury of two countsof first
degreepremeditatednurderandwassubsequentlgentencedo two consecutivdife sentences.
On appeal Comptonraisesthreeissuedor our review: (1) whetherthe evidences sufficientto
supporttheverdicts,specificallythe elementof premeditation(2) whetherthetrial courterredin
granting the StateOsequestfor a specialjury instruction with regardto the elementof
premeditationand(3) whetherconsecutivesentencingvasproper. After review of therecord,
we concludethatissue(3) is without merit; however,we concludethat reversibleerror exists
with regardto issuegq1) and(2). Althoughwe concludethatthe evidences legally insufficient
to supportconvictionsfor first degreemurder,asthe evidencefailed to establishthatthe crimes
werecommittedwith premeditationthe evidences sufficientto supportconvictionsfor second
degreemurder. Accordingly, the judgmentsof convictionand sentencesire vacated.andthe
case is remanded to the trial court for resentencing in accordance with this opinion.

Tenn. R. App. P. 3; Judgments of Conviction for First Degree Murder Vacated,
Sentences Modified and Case Remanded for Entry of Convictions for
Second Degree Murder and Resentencing

DaviD G. HAYES, J., deliveredthe opinion of the court,in which RoBERT W. WEDEMEYER and
J.C. McLIN, 3., joined.

Robert R. Kurtz, Knoxville, Tennessee, for the Appellant, Brandon Compton.

Paul G. Summers,Attorney Generaland Reporter;ReneeW. Turner, AssistantAttorney
General;RandallE. Nichols, District Attorney General;and Leslie Nassios AssistantDistrict
Attorney General, for the Appellee, State of Tennessee.

OPINION

Factual Background



On June 13, 2003, the victim, Kellan Shown, contactedTimothy Williams about
purchasinga poundof marijuana. Williams contactedhe Appellant,who agreedto makethe
sale. It was agreedthat the Appellant would cometo a houseon Burwell Avenue where
Williams was stayingto completethe transaction. Also living in the houseat the time werea
numberof individuals,includingJamesandMarla LindseyandDavid andAngie Talbot,aswell
astheir families, including LindseyOsixteen-year-oldstep-daughteWhitney. Although not
entirely clearfrom the record, most of theseindividuals, including the young children, were
presenton the eveningof Junel13" into the morninghoursof June14™, alongwith WhitneyOs
boyfriend, ShaneCantor. Shortly beforemidnight, the Appellantarrivedat the houseandwas
meton the porchby Williams. Williams thenaccompaniethe Appellantinsidethe housewhere
a numberof peoplewere socializingand smoking marijuanain the living room. Prior to
entering,the AppellantandWilliams noticeda car parkedacrossthe streetfrom the housewith
threemeninside,lateridentified asthe two victims, Shownand ClaytonHall, andthe driver of
the vehicle, CharlesChandler. Williams commentedhat the individualsin the vehicle were
acting funny, and, accordingto Lindsey, the Appellant pattedhis side and said, OlainOgot
nothinQo worry about. OHowever,the Appellantappearedalm during this encounter. Shortly
thereafterthetwo victims, whomthe Appellanthadnevermet, enteredhe house at which time
the Appellantproceededo showShownandHall the marijuana. Uponagreeingo the purchase,
Shownhandedthe Appellant$1000. However,uponinspectionof the money,the Appellant
thoughtthatit lookedsuspiciousandaskedfor abowl of water. Whitney gotthe Appellantsome
water,andhe proceededo dip the moneyinto the watercausingthe ink to run. The Appellant
still remainedcalm andtold the victims that apparentlysomeonehad given them counterfeit
money. He thenaskedfor his drugsback.Thevictim,! still in possessionf the marijuanastood
up andsaid,OFuckt. IOmgoinghome.OBoth ShownandHall thenproceededowardthe door
with the marijuana. The Appellantfollowed the pair down the hall andinto a small foyer.
Whitneywasalsoin the hallway andwas pushedout of theway. WhenWilliams andLindsey
caughtup with the group,they sawthe Appellantwith his gundrawnfiring at the two victims.
At leastfour shotswereheard. Accordinglyto Lindsey,the Appellantsaid, OThatGghatyou get
for stealingmy weed.OAfterwards,the Appellantretrievedthe drugsandthenran out the back
doorandtold everyoneghattheyhadnot seenhim there. The entireeventtook placein seconds.
Oncethe Appellantwasgone,LindseybeganOfreakingputObecausehe deceaseaverein plain
view of the children. The bodiesof the victims werethendraggedoutsidethe home,andthe
police were called.

Policerecoveredour shell casingsin the areawherethe shootingoccurred,aswell asa
bullet foundin theliving room which had gonethrougha wall. Additionally, Lindsey later
found a fifth shell casingin a plantand called police to collectit aswell. Two bulletswere
recoveredfrom eachof the victims during the autopsy. Moreover,investigatorsfound five
counterfeitone hundreddollar bills in ShownOgocket,aswell asa small quantity of crack
cocaine.No weaponsvererecoveredtthe scene. The occupant®f theresidencedentifiedthe
Appellant as the shooter,and police proceededo searchfor him. Shortly thereafter,the
Appellant was arrested at his home without incident.

The autopsiesevealedhateachvictim wasshottwice, with eachshotbeingcapableof
producingdeath,andeachvictim died asa resultof the woundsreceived. Shown,agetwenty-

1 The recordfails to establishwhetherit wasthe victim Shownor the victim Hall who wasin possessiomwf
the drugs; however, it is clear that one of the victims stood up and prepared to leave with the marijuana.



two, hadtwo gunshotwoundson the left sideof his body, oneto the headandoneto the back.
Hall, ageeighteenwasshottwice on theright sideof his body,onewoundto the cheekandone
to the back. The medicalexaminertestified that eachwoundwas a distantgunshotwound,
meaning that the weapon was fired from at least three feet away.

The twenty-twoyearold Appellantalsotestifiedat trial andadmittedthat, while he did
maintain employment, his primary source of income was derived from selling drugs. He testified
that he had gone to the houseon Burwell that eveningto sell marijuanato the victims.
Accordingto the Appellant,whenhe followed the victims into the foyer afterthey attemptedo
leavewith his drugs, his gun was still in his pocket. He statedthat he had gottenthe nine
millimeter pistol approximatelyone month earlier after his uncle was robbedand shot. The
Appellanttestified that he shotthe victims in self-defenseonly after the victim Hall turned
aroundin thefoyer andfired athim. He testifiedthatafterthe shootingshe panickedand,upon
leaving the house, he picked up Hall®s gun and the marijuana and fled.

On January20, 2004,the Appellantwasindicted by a Knox Countygrandjury for two
countsof premeditatedirst degreemurder. Following a jury trial, which beganFebruary7,
2005, the Appellantwas convictedas chargedand subsequentlhgentencedo two consecutive
life sentences.Following the denialof his motionfor newtrial, the Appellantfiled the instant
timely appeal.

Analysis

On appealthe Appellanthasraisedthreeissuedor our review: (1) whetherthe evidence
wassufficientto supportthe verdicts,specificallythe elementof premeditation{2) whetherthe
trial court properly instructedthe jury with regardto the elementof premeditation;and (3)
whether the court erred in imposing consecutive sentences.

|. Sufficiency of the Evidence

First, the Appellant contendsthat the evidencepresentecat trial was insufficient to
supportthe verdicts becausehe Statefailed to establishthe elementof premeditation. In
consideringheissueof sufficiencyof the evidencewe applytherule thatwherethe sufficiency
of the evidenceis challengedthe relevantquestionfor the reviewing courtis Owhetherafter
viewing the evidencein the light mostfavorableto the [State],any rationaltrier of fact could
havefoundthe essentiaklementf the crime beyonda reasonableloubt.OJackson v. Virginia,
443U.S.307,319,99S.Ct. 2781,2789(1979);see also Tenn.R. App. P. 13(e). Moreover,the
Stateis entitledto the strongestiegitimateview of the evidenceandall reasonablenferences
which maybedrawntherefrom. State v. Harris, 839S.W.2d54,75 (Tenn.1992). All questions
involving the credibility of witnessesthe weight andvalueto be given the evidence,andall
factualissuesareresolvedby the trier of fact. State v. Pappas, 754 S.W.2d620, 623 (Tenn.
Crim. App. 1987). This courtwill not reweighor reevaluatehe evidencepresented.State v.
Cabbage, 571 S.W.2d 832, 835 (Tenn. 1978).

OA guilty verdict by the jury, approved by the trial judge, accredits the testimony of the
witnessedor the Stateandresolvesall conflicts in favor of the theory of the State.OState v.
Grace, 493 S.\W.2d474,476 (Tenn.1973). A jury conviction removesthe presumptionof



innocencewith which adefendants initially cloakedandreplacest with oneof guilt, sothaton
appeala convicteddefendanthasthe burdenof demonstratinghatthe evidences insufficient.
State v. Tuggle, 639 S.W.2d913,914 (Tenn.1982). Theserulesare applicableto findings of
guilt predicatedupondirectevidencegcircumstantiakvidencepr a combinationof both. State v.
Matthews, 805 S.W.2d 776, 779 (Tenn. Crim. App. 1990).

Although a conviction may be basedentirely upon circumstantialevidence Duchac v.

State, 505 S.W.2d237, 241 (Tenn.1974),in suchcasesthe facts mustbe Oso
clearly interwovenand connectedhatthe finger of guilt is pointedunerringly at
the Defendantand the Defendantalone.OState v. Black, 815 S.W.2d166, 175
(Tenn.1991)(citing State v. Duncan, 698 S.W.2d63 (Tenn.1985)). However,as
in the caseof directevidencethe weightto be given circumstantiakevidenceand
Otheinferencesto be drawn from suchevidence,and the extentto which the
circumstances are

consistentwith guilt and inconsistentwith innocence are questionsprimarily for the jury.O

Marable v. State, 313 S.W.2d 451, 457 (Tenn. 1958) (citations omitted).

The Appellantwasconvictedof first degreemurderwhich is definedin relevantpartas
O[a] premeditatedand intentional killing of another.O T.C.A. & 39-13-202(a)(1)(2003).
Premeditatiomecessitate®apreviously formed designor intent to kill,O State v. West, 844
S.W.2d 144, 147 (Tenn. 1992) (citations omitted), and Oanact done after the exerciseof
reflectionandjudgment. . . [, meaningithattheintentto kill musthavebeenformedprior to the
actitself.O Id. at (d). An additionalrequiremenis thatthe accusede Osufficientlyfree from
excitement and passion as to be capable of premeditatién.O

The elementof premeditations a questionof fact to be determinedoy the jury from all
the circumstancesurroundingthe killing. State v. Davidson, 121 S.W.3d 600, 614 (Tenn.
2003). Althoughthejury may not engagen speculationjt may infer premeditatiorfrom the
mannerand circumstance®f the killing. State v. Bland, 958 S.W.2d651, 660 (Tenn.1997);
State v. Bordis, 905 S.W.2d 214, 222 (Tenn. Crim. App. 1995). Our supremecourt has
delineatedseveral circumstanceswhich may be indicative of premeditation,including
declaration®f theintentto kill, procuremenbdf a weaponthe useof a deadlyweaponuponan
unarmedvictim, the fact thatthekilling wasparticularlycruel,infliction of multiple wounds the
makingof preparationdeforethekilling for the purposeof concealinghe crime, destructionor
secretiorof evidenceandcalmnessmmediatelyafterthekilling. State v. Jackson, 173S.W.3d
401, 409 (Tenn. 2005¥¢ate v. Nichols, 24 S.W.3d 297, 302 (Tenn. 2000).

On appealthe Appellantchallengegshe sufficiencyof the convictingevidenceonly with
respecto the elementof premeditation.As the Appellantacknowledgesthereis no disputethat
he shotandkilled eachof the victims. However,the Appellantarguestherewas no direct
evidenceof premeditationand that his Otestimonyand the circumstantialevidence,do not
supporta finding that thesemurderswere committedwith premeditation.CHe assertghat this
absencef premeditatiorcoupledwith the OstartlingeventQwhich occurredin the foyer of the
homeestablishthatheis guilty of only seconddegreemurder. The Stateargueshowever that
the evidenceestablisheshe elementof premeditatiorandthat OtheAppellantformedthe intent



to kill thevictims andthenfired bulletsinto the victims to makethempayfor trying to Oriphim
off. OO We disagree.

The undisputedproof presentedby the Stateestablishedhat the Appellant and the
victims, who had neverbeforemet, cameto the housein orderto conducta drug transaction.
Everyonepresentestifiedthatthe Appellantwascalm prior to theincidentandmadeno threats
whatsoevetowardthevictims. Lindseystatedthatthe Appellantpattedhis sideandsaidhe had
nothingto worry aboutwhentold that the victims were acting strangely. However,after that
statementvas made,the victims enteredthe home,andthe threeproceededo discussthe drug
transactiorwithout incident. Evenwhenthe victims gavethe Appellantcounterfeitmoney,he
still did notappeawupset,andno threatsweremade. Rather,he askedfor his marijuanaback. It
wasundisputedhatthe victims thenstoodup and proceededo the door without relinquishing
the drugs. The Appellantgavechasedown a hallway andinto a foyer wherehe proceededo
shooteachvictim twice. Accordingto Lindsey,while the Appellantwasfiring, he exclaimed,
OthatOs what you get for stealing my fucking weed.O

It is undisputedhatthe shootingeventstook placein a matterof seconds.Eachwitness
alsotestifiedthatimmediatelyfollowing the shooting the Appellantpickedup his marijuanaand
ran out of the house,exiting througha door which was not the closest,and spedawayin his
vehicle. He alsotold all the residentsf the houseto remembethat he hadnot beenthereand
thatthey had not seenhim. Moreover,the Appellantdoesnot disputethat he disposedof the
pistol he used in the shooting, as well as the marijuana, prior to being arrested by the police.

Although there is no direct evidenceof premeditationin this case,circumstantial
evidenceof premeditatiorwill supporta conviction;however,it mustbe morethanconjecture.
In orderto convict of first degreemurder,the Statewas requiredto prove the elementof
premeditatiorbeyonda reasonableloubt. After carefulreview of the testimonyof the StateOs
witnesses, we are unable to conclude that the element of premeditation has been established.

Upon viewing the evidencein the light mostfavorableto the State,no evidencewas
presentedhat the Appellant made any declarationof intent to kill the victims, madeany
preparationgo concealthe offenseprior to the shooting,or hada previouslyformeddesignor
intentto kill thevictims. In fact,therewasno showingof hostility atall betweerthevictims and
the Appellant,asthey hadjust metandfrom all indicationsthe transactiorwasuneventfuluntil
the victims tried to flee the housewith the AppellantOdrugs. Additionally, while the Appellant
possessed weaponthereis no indicationthathe procuredthe weaponfor the purposeof killing
the victims. Simply going armedis not a basisfor inferring premeditationto kill a specific
victim. Jackson, 173 S.W.2dat410n.5. The AppellantOsommentthat he was preparedand
had nothing to worry aboutwhen informed that the victims were acting strangelydoesnot
demonstratgoremeditation. Moreover,while all homicidesare tragic and producehorrible
consequencesye areunableto concludethatthesehomicideswereparticularlycruel or heinous
in nature. Finally, despitethe StateOassertiorto the contrary,the evidencedoesnot supporta
conclusionthatthe Appellantwascalmafterthekillings. Ratherthe evidencendicatesthatthe
Appellant panicked and fled the scene of the crime.

The recordestablisheshe AppellantOsiseof a deadlyweaponuponunarmel victims.
However,this factor alonewill not supporta finding of premeditation. State v. Tune, 872



S.W.2d 922, 925 (Tenn. Crim. App. 1993). Additionally, the proof demonstrateshat the
Appellantattemptedo concealhis crimesby telling thosepresentat the housethat he had not
beentherethat night andthat they had not seenhim and by disposingof the murderweapon.
However, the appellate courts of this state have recognized that:

[tihe concealmenbf evidence . . maybe associatedavith the commissiorof any
crime and the accompanyindgear of punishment. One who kills anotherin a
passionateagemay disposeof the weaponwhenreasorreturnsjust asreadily as
the cool, dispassionateiller. Thefactthatevidencas subsequentlyiiddenfrom
the police reveals nothing about a criminalOs state of mind before the crime.

West, 844 S.W.2dat 148; see also State v. Long, 45 S.W.3d611,621 (Tenn.Crim. App. 2000).
Thus, the Statemay not rely solely on the AppellantOsoncealmenbf evidenceto establish
premeditation. Additionally, the proof establisheshat the Appellantshoteachof the victims

twice. However,our supremecourthasconcludedthat Orepeatellows canbe deliveredin the

heatof passionwith no designof reflection.O State v. Brown, 836 S.W.2d530, 542 (Tenn.
1992).

While we acknowledgehat premeditationnvolvesa specificintentto kill, which must
be formedbeforethe actualkilling, Tennesse€odeAnnotatedsection39-13-202(d)requires
that at the time the intent to kill is formed, the accusednust be Ofreefrom excitementand
passion.QState v. Clarence Davis, No. 01C01-9811-CR-0045@Tenn.Crim. App. at Nashville,
Sept.22,1999). Here,nothingin the recordindicatesthat the Appellantwas sufficiently Ofree
from excitementandpassion@t thetime theintentto kill wasformed. It is undisputedhatthe
AppellantOostility was triggeredby the victimsGattemptedtheft of $1,000in illicit drugs
belongingto the Appellant. The entire eventwas over in seconds. If the purposeto kill is
formedin passionandexecutedoeforethe passioncools, it is murderin the seconddegree not
murderin the first degree. Brown, 836 S.W.2dat 539-40. Thus,the absencef planning,the
absenceof prior hostility, and the circumstancesurroundingthe mannerof the killings all
mitigate againstthe presencef premeditation.By all accountsthe proofin therecordreveals
that the intent to kill wasformedin passionfollowing the theft of the AppellantOsnarijuana.
The shootingproceededo a conclusionwithout any interveningor dispassionateeflection.
Absentthe elementof premeditationthe AppellantOsonvictionfor first degreemurdercannot
stand. See Jackson, 173S.W.3dat 410; State v. Schafer, 973 S.W.2d269(Tenn.1997);State v.
Malunda L. Myers, No. 02C01-9511-CR-00336 (Tenn. Crim. App. at Jackson, Nov. 19, 1996).

Nonethelessynderthe factsof this case we concludethat the evidenceis sufficientto
supporta finding thatthe Appellantknowingly killed the victims, and,thus,committedsecond
degreemurder. See T.C.A. & 39-13-210(a)(1)2003). We concludethatthe proof morethan
establisheshatthe AppellantactedOknowingly@vith an awarenesghatthe shootingof the two
victims multiple timeswould resultin their death. Thus,we modify the AppellantOsonvictions
to reflect convictions of second degree murder and remand the case for resentencing.

[I. Jury Instruction



Next, the Appellantarguesthatthe trial courterredin grantingthe StateOequestfor a
specialjury instructionwith regardto premeditatiorObecausi wasnot a correctstatemenbf
thelaw andit providedundueemphasis©f the issue. The Appellantfurther contendghatthe
patternjury instructionon premeditationwhich proceededhe specialinstruction,adequately
informed the jury on the issue of premeditation. The pattern charge, in pertinent part, provides:

A premeditatedact is one done after the exerciseof reflection and
judgment. Premeditatiormeansthat the intent to kill musthavebeenformed
prior to the actitself. It is not necessaryhatthe purposeto kill preexistin the
mind of the accusedor any definite period of time. The mentalstateof the
accusedt the time he allegedlydecidedto kill mustbe carefully consideredn
orderto determinewhetherthe accusedvassufficiently free from excitementand
passionasto be capableof premeditation If the designto kill wasformedwith
premeditation,it is immaterialthat the accusedmay have beenin a state of
passionor excitementwhen the designwas carriedinto effect. Furthermore,
premeditatiorcanbefoundif the decisionto kill is first formedduringthe heatof
passion, but the accused commits the act after the passion has subsided.

The court then instructedthe jury with a slightly modified versionof the StateOsequested
instruction, which stated:

The elementsof premeditatiorand deliberatio? are questionsfor the jury that
may be establishedy proof of the circumstancesurroundinghekilling. There
are severalfactorsthat tend to supportthe existenceof theseelementswhich

include: declarationsby the defendantof an intent to kill, evidenceof the

procuremenbf a weaponthe useof a deadlyweaponuponan unarmedvictim,

the particularcruelty of the killing, infliction of multiple wounds,preparation
beforethe killing for concealmenbf the crime, destructionor secretionof the

evidence of the murder, and calmness immediately after the killing.

On appeal,the Appellant arguesthat four of the factorslisted in the specialjury
instructionareeitherincompleteor misstatementsf thelaw. Specifically,heargueghat: (1) to
establishpremeditationthe accusedQgeclarationof an intent to kill mustbe directedat the
ultimate victim; (2) the procurementof a weaponby itself is insufficient to establish
premeditationas it must be procuredwith an intent to kill the ultimate victim; (3) that the
infliction of multiple woundsis insufficient by itself to prove premeditationand (4) that the
destructioror secretiorof evidenceof the murderis aloneinsufficientto establisipremeditation.
Accordingto the Appellant,O[t]akingthe specialinstructionasawhole, it failed to give the jury
properguidancen how to properlyconsiderthesekinds of factorsin decidingif variouspieces
of circumstantial evidence might establish premeditation beyond a reasonable doubt.O

2 In 1995, the legislaturedeletedthe elementof deliberationfor the crime of premeditatedirst degree
murder. Notwithstandingthe deletion, the requirementof deliberationwas incorporatedwithin the statutory
definition of premeditatiorwith the legislaturecodifying the languageof State v. Brown, Orequiringsomeperiod of
reflection, during which the mind is free from the influence of excitement or passion.O



Underthe United Statesand Tennesse€onstitutions,a defendanthasa constitutional
right to atrial by jury, see U.S. CONST. amendVI; Tenn.Const.art. 1, & 6, which includesthe
Oconstitutionaight to a correctandcompletechargeof thelaw.O State v. Teel, 793S.W.2d236,
249(Tenn.1990). In determiningwhetherjury instructionsareerroneousthis courtmustreview
thechargein its entiretyandinvalidatethe chargeonly if, whenreadasa whole, it fails to fairly
submitthelegalissuesor misleadshejury asto the applicablelaw. State v. Vann, 976 S.W.2d
93, 101 (Tenn. 1998).

a. Incompleteness of Jury Instruction

As noted,the Appellantarguesthat the specialinstructiongiven by the trial courtis a
misstatemenof thelaw asfour of the factorslistedin theinstructionarenot completestatements
of the law and are, therefore, misleading to the jury. After review, we agree with the Appellant.

The Appellantis correctin his assertionthat when applying the factor regarding
procuremenbf a weapon,it is settledlaw that the evidencemustshow that the weaponwas
procuredfor useagainstthe victim of the crime. Jackson, 173S.W.2dat 410n.5; West, 844
S.W.2dat 148. As noted,simply procuringor carryinga weaponis not a basisfor inferring
premeditatiorto kill a specificvictim. Likewise, it hasbeenheld that the Statemay not rely
solely upon a defendantOacts of concealmentof evidenceafter the crime to establish
premeditation. West, 844 S.W.2dat 148; Long, 45 S.W.3dat 621. The samehasbeenfoundto
be true with regardto the infliction of multiple wounds,as our supremecourt hasheld that
Orepeatellows canbe deliveredin the heatof passionwith no designof reflection.OBrown,
836 S.W.2d at 542. Finally, our supremecourt in Jackson impliedly held that the factor
regardingthe declaratiorof anintentto kill referredto a declaratiorof anintentto kill a specific
victim, ratherthanto ageneraktatement.Jackson, 173S.W.3dat409. Additionally, thoughnot
arguedby the Appellant,the factor of useof a deadlyweaponuponanunarmedvictim hasalso
beenaddresse@ndfound, standingalone,to be insufficientto establishpremeditation. Tune,
872 S.W.2d at 925.

Thus, while thesefactors providedto the jury by the specialinstructionrecite those
factorsenumeratedy the Tennesse&upremeCourt in Nichols andJackson as appropriate
factorsfor consideratiorasto the presenceof premeditationat trial, caselaw hasexpounded
upontheir applicationand hasconcludedthat certainof thesefactorsare insufficientin and of
themselveso warranta finding of premeditation.Moreover,the form of the specialinstruction
andthe specificlanguage OTherare severalfactorsthat tendto supporithe existenceof these
elementswhich includes. . . [,JOcomesperilously closeto the constitutionalprohibition of the
trial jJudge commentinguponthe evidence. See Tenn.Const.art. VI, & 9. After review, we
concludethat instructingthe jury with regardto the factors,without alsoinstructingon their
expandedapplication,could have misled the jury asto the applicablelaw. Thus,the jury
instruction, as given, failed to give a complete and accurate instruction of the applicable law.

b. The Deliberation Component of Premeditation

Moreover,we would observethat premeditations a mentalprocesswhich, asdefined
underour criminal code,is comprisedof two aspects(1) anintentto kill anotherwhichis (a)



formedprior to the actitself and(b) afterthe exerciseof reflectionandjudgment;and(2) atthe
time the intent to kill is formed, the accusedmust be sufficiently free from excitementand
passion.To convictof first degregoremeditateamurderrequiresproof of both aspectdeyonda
reasonableloubt, asit is the elementof premeditationwhich distinguisheghe crime of first
degree murder from that of second degree murder. Our pattern jury charge correctly instructs:

If the designto kill was formed with premeditation;it is immaterialthat the
accusednay havebeenin a stateof passioror excitementvhenthe decisionwas
carriedinto effect. Furthermorepremeditatiorcanbefoundif the decisionto kill

is first formedduring the heatof passionbut the accuseccommitsthe act after
the passionhassubsided. Neverthelessit remainsthatif the designto kill was
formed while the accusedwvasin a stateof passionor excitementand that the
killing is perpetratedeforethe passiorhassubsidedthe crimeis by definition,
not first degree murder because premeditation is not established.

T.P.1. Crim. 7.01 (¥ ed. 2000).

While the submittedspecialjury instructionappropriatelyaddresseshe aspectof an
intent to kill formed prior to the act but after reflection and judgment,it fails to consider
Owhethethe accusedwas sufficiently free from excitementand passionto be capableof
premeditationO at the time the various factors occui@dTl.C.A. & 39-13-302(d).

Indeed,asthe patterninstructionprovides,Oifthe designto kill wasformedwhile the
accusedvasin a stateof passionor excitementandthat the killing is perpetuatedeforethe
passionhassubsided, @remeditationis not shown. T.P.l. Crim. 7.01. In this situation,the
occurrenceof any of the enumeratedVichols factorsis immaterialto the determinationof
premeditationf the factorsoccurredwhile theaccusedvasin this stateof passioror excitement.
See Brown, 836 S.W.2dat 539 (quoting Rader v. State, 73 Tenn.610,619-20(1880)) (if the
purposeto kill is formedin passionandexecutedwithout time for the passionto cool, it is not
murderin the first degreebut murderin the seconddegree). Becausehe specialinstruction
failed to give a completechargeof the law, its submissiorto the jury waserroneous.For all of
the above reasons, we conclude that the special instruction was error.

lll. Consecutive Sentencing

Lastly, the Appellant assertsthat the trial court erredin imposing consecutivelife
sentencefollowing his convictions. The Appellantwassentenceghursuanto Tennesse€ode
Annotatedsection39-13-204(2003)to life sentenceswith the only decisionbeforethe court
being whether the terms were to be served consecutively.

Whenan accusedthallengeghe length,range,or the mannerof serviceof a sentence,
this courthasa duty to conducta de novo review of the sentencevith a presumptiornthat the
determinationsnadeby thetrial courtarecorrect. T.C.A. @ 40-35-401(dY2003);State v. Ashby,
823 S.W.2d 166, 169 (Tenn.1991). This presumptionis "conditionedupon the affirmative
showingin the recordthat the trial court consideredhe sentencingorinciplesandall relevant
facts and circumstances."4Ashby, 823 S.W.2dat 169. Furthermorewe emphasizehat facts
relevantto sentencingnustbe establishedy a preponderancef the evidenceandnot beyonda



reasonableloubt. State v. Winfield, 23 S.W.3d279,283(Tenn.2000)(citing State v. Poole, 945
S.W.2d93,96 (Tenn.1997)). The party challenginga sentencdearsthe burdenof establishing
that the sentence is erroneous. T.C.A.a 40-35-401(d), Sentencing Commission Comments.

A trial courtmay imposeconsecutivesentencingipona determinatiorthatoneor more
of the criteriasetforth in Tennesse€odeAnnotatedsection40-35-115(b)exists. This section
permitsthe trial courtto imposeconsecutivesentenced the courtfinds, amongothercriteria,
thatO[t]hedefendants a professionatriminal who hasknowingly devotedsuchdefendantQOie
to criminal actsasa major sourceof livelihood[,]Othat O[tjhedefendanis a dangerousffender
whosebehaviorindicatedlittle or no regardfor humanlife, andno hesitationaboutcommittinga
crime in which the risk to humanlife is high[,] or that O[t]hedefendants sentencedor an
offensecommittedwhile on probation[.]JOT.C.A. & 40-35-115(b)(1)(4), (6) (2003). Thelength
of the sentencewhen consecutivein nature, must be Ojustlydeservedin relation to the
seriousnessf the offense@nd Onagreaterthanthat deserved@nderthe circumstancesT.C.A.
a 40-35-102(1), ©103(2) (2003).

In Gray, our supremecourt held that beforeconsecutivesentencingcould be imposed
uponthefinding of a defendanto be a dangerousffender,otherconditionsmustbe presentia)
that the crimes involved aggravatingcircumstances(b) that consecutivesentencesre a
necessaryneando protectthe public from the defendantand(c) thatthetermreasonablyelates
to the severityof the offenses. Gray v. State, 538 S.W.2d391,393-94(Tenn.1976). In State v.
Wilkerson andState v. Imfeld, our supremecourtreaffirmedthoseprinciples,holdingthatbefore
sentencinga defendantto serveconsecutivesentence®n the basisthat he is a dangerous
offender,thetrial courtmustfind thattheresultingsentences reasonablyelatedto the severity
of the crimesand necessaryo protectthe public againstfurther criminal conduct. State v.
Imfeld, 70 S.W.3d698, 708 (Tenn.2002); State v. Wilkerson, 905 S.W.2d 933, 938 (Tenn.
1995). Proofthata defendantGsehaviorindicatedno hesitationwhentherisk to life washigh
Oisproof that the offenderis a dangerousoffender, but it may not be sufficient to sustain
consecutive sentencestlkerson, 905 S.W.2d at 938.

In imposing consecutive sentencing in this case, the trial court stated on the record:
The Statehasaskedandthe families of theseyoungmenhaveaskedthat|

considergiving you a consecutivesentence.The Stateasksthat| do thatbecause

they would suggestthat under Tennesse€ode Annotated40-35-115that you

havebeena professionatriminal asa livelihood. | think thatthe proof hasborne

out thatalthoughyou area very youngman,evenasa juvenile, you weredoing

this perhapso makea living and maybebecauseyour father couldnOhelp you

and you needed to do. But, nevertheless, thatOs what you were doing.

You committedthis act, albeit youOresorry now - - and| believeyou- -
whenmanypeoplewerepresenin thathouse;childrenwerepresent. The young
woman,the daughterof the manwho wasthe residentof the house,wasright
therenearby,could haveeasilybeenkilled. And manyhumanlives could have
been lost due to your behavior, more than Kellen Shown and Clayton Hall.



You were under a violation order. You were on probationin Knox
County. You were doing okay until then. But you had had six violations of
probation as a juvenile, and you had a lot of problems.

Thesetwo youngmenshouldnGtavebeenthere,andyou sureshouldnOt
havebeenwhereyou were, beinga drug dealerto provide for the peoplewho
wereliving in thathouse. Oneof thoseyoungmenwasshotin the backandin
the head. And I think what Mr. Hall saidwastrue. It wasa cowardlyact, Mr.
Compton.

You cametherewith thatgun. You weregoingto take careof yourself.
And theyrippedyou off soyoutook careof it. It didnOtmatterwho wasthereand
what happened, and | think that makes you a dangerous offender.

Baseduponthesefindings, it is clearthatthe trial court found threeof the enumerated
factors which permitconsecutivesentencing(l) thatthe Appellantwasa professionatriminal,
(2) thathewasa dangerousffender;and(3) thathewason probationwhentheinstantoffenses
were committed. We notethat a finding of any one of the factorsfor consecutivesentencing
enumeratedn Tennesseé€ode Annotatedsection40-35-115(b)is sufficient to justify the
impositionof consecutivesentencesThe Appellantdoesnot disputethe courtOfindings of any
of the three factors. Rather, he arguesthat the Ofindingson consecutivesentencingare
inadequatainderthe Criminal SentencdReformAct of 1989. . .[.] In this casethetrial court
hasimposeda sentencehat amountsto a life sentencewithout any chanceof parole.[The
Appellant]will haveto serveapproximatelyl04yearsbeforehewill beeligible to be considered
for parole.. . . [The Appellant]will bein his mid to late sixtiesbeforeheis eligible for paroleif
the sentencesre servedconcurrently. Certainly,this is enoughto protectthe public from any
possible danger from [the Appellant].O

Initially, we are constrainedo note that this caseis beingremandedor resentencing
basedupon our conclusionthat the evidenceis insufficientto supportthe convictionsfor first
degreemurder;thus,consideratiorof thisissueis providedfor instructionalpurpose®nly, asthe
AppellantOsrgumentis strictly baseduponthe imposition of two consecutivdife sentences.
Nonethelesswe concludethatthe trial court properly consideredhe principlesof consecutive
sentencingas articulatedby the SentencingAct. The recordis clearthat the Appellantwas
chargedon April 3, 2001, with simple possessiorand possessiorof drug paraphernalia.
Following his Septemberl0, 2002 convictionfor simple possessionhe was grantedjudicial
diversionand placedon probationfor a period of elevenmonthsandtwenty-ninedays. The
instantoffensesverecommittedon Junel4, 2003, well within the probationaryperiod. In fact,
the Appellanthimselfadmittedhe wason probationat the time, anda violation of probationwas
enteredon Junel6, 2003. Clearly, the recordsupportsthe courtO$indings with regardto this
factor. Havingsofound,we find it unnecessarto reviewthetrial courtOfindings regardingthe
AppellantOstatusas being a professionakriminal or a dangerousffender. Nonethelessywe
would notethatthe recorddoesappearto supportthe trial courtOfindings with regardto those
factors as well. This issue is without merit.

CONCLUSION



Baseduponour conclusionthat the evidenceis insufficient to establishthe elementof
premeditationand that the specialjury instructionwas erroneouswe vacatethe AppellantOs
convictionsfor first degreemurderand remandthe casefor entry of convictionsfor second
degree murder and resentencing in accordance with this opinion.

DAVID G. HAYES, JUDGE



