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Please replace the attached page six (6) with the one previously filed.  Sorry for any 
inconvenience. 



 
 [Trial counsel] did in fact file a motion to sever on June 18, 1999, which was 
denied by this Court. 
 
 [Trial counsel] did not renew this motion at the trial; however, there was 
not basis to do so.  Simply because defendants may have antagonistic defenses 
does not entitle them to severance.  There was no legitimate basis to sever 
Petitioner from his co-defendants. 
 
C.  Rule 29 Issue 
 
 At the close of the State’s case, [trial counsel] made a Rule 29 motion, 
which the trial court took under advisement. [Trial counsel] testified that in his 
experience he has never had a judge take a motion for judgment of acquittal under 
advisement. 
 
 As the Court noted at the evidentiary hearing, the Rule 29 issue was 
brought before the Court of Criminal Appeals.  The Court of Criminal Appeals 
stated, in relevant part, as follows: 

 
 Finally, Defendant Finch contends that the trial court erred 
in taking his motion for judgment of acquittal under advisement.  
At the end of the State’s proof, all three Defendants moved for a 
judgment of acquittal.  The trial court denied Defendants Huey and 
Gills’ motions, but expressed concern regarding the sufficiency of 
proof regarding Defendant Finch.  The State’s proof against 
Defendant Finch consisted of one witness who placed Finch at the 
scene during the shooting, but stated that he was unarmed.  Instead 
of granting Defendant Finch’s motion, the trial court took the 
motion under advisement.  
 
 Our supreme court has clearly stated that “[t]here is no 
authority in our practice or procedure in a criminal case for the trial 
judge to take under advisement a motion for a judgment of 
acquittal made at the conclusion of all the State’s proof.”  Mathis 
v. State, 590 S.W.2d 449, 453 (Tenn. 1979).  At the end of the 
State’s proof, if the evidence is insufficient to support a conviction, 
upon a defendant’s motion, the trial court has no alternative but to 
direct a verdict in favor of the defendant.  Id.  It is clear that the 
trial court erred in taking the Defendant’s motion under 
advisement.   


