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OPINION

This case relates to the robbery of four people in a parking lot.  A Shelby County grand
jury indicted the defendant on eight counts of aggravated robbery,  two counts relating to each of
the four victims alleging robbery by use of a firearm and violence, and in the alternative, robbery



by use of a firearm to put the victims in fear.  The defendant was convicted of three counts of
theft of property and five counts of aggravated robbery.  The trial court merged the three counts
of theft and one count of aggravated robbery into the other four counts of aggravated robbery
before imposing sentences.

At the trial, Brittney Wilson testified that on March 20, 2003, around 1:00 a.m., she,
Brian Weathers, Elizabeth Benefield, Diana Ayers, and Stevie Crane left the Highland Strip
where they had been eating and were walking to Mr. Weathers’ truck.  She said that as they were
walking down Walker Street, an older model white car with “drive-out tags” drove past them and
parked behind them.  She said the tags were on the lower left side of the back window.  She said
that when they were getting into the truck and had opened the doors, the defendant came up
behind them with a gun and said, “[Y]ou have ten seconds to give me everything you have or I’ll
blow your brains away.”  She said they had parked underneath a street light, the doors were open
on the truck, and the cab lights were on.  She said the defendant told them to put everything in a
trash bag that was in Mr. Weathers’ truck.  She said she put her purse, cell phone, checkbook,
keys, and makeup in the bag.  She said the defendant told them they had ten seconds to get away
from the truck “or he would blow our brains away.”  She said that the defendant began counting
and that they ran across the street to R.P. Tracks where they asked someone to call the police.
She said that the police arrived a few minutes later and that she gave a description of the
assailant to the police.  She said she told the police the assailant “was an African American male
with a white shirt, about my height, age 25 to 30, and he had corn rows at the time.”  She
identified the defendant at the trial as the man who robbed them.

Ms. Wilson testified that the same week of the robbery, she was asked to go to the police
station and look at a photograph lineup.  She said that she and the other victims were in a large
room and were all at different places with different police officers and that they were not allowed
to consult with each other about the lineups.  She said that she also identified the defendant from
a group of people at the preliminary hearing and that she had no doubt he was the man who
robbed them.

On cross-examination, Ms. Wilson acknowledged that she had one Smirnoff Ice drink
before they went out to the Yacht Club on the Highland Strip.  She said they did not have
anything to drink at the Yacht Club.  She said the lot where they had parked had street lights and
light poles.  She said the incident lasted maybe two or three minutes because they took awhile to
get all of their stuff in the trash bag.  She said that the defendant had a rifle and that he did not
point it at her but pointed it at Mr. Weathers.  She acknowledged no one used her cell phone or
her checks which were taken during the robbery.  She acknowledged she was not able to see the
numbers on the drive-out tags on the assailant’s car.  She acknowledged that after the victims
picked the defendant out of the photograph lineup, they talked about who they had picked but
that she could not see what anyone else was doing during the identification process.

Memphis Police Officer Jocelyn Robinson testified that on March 23, 2003, around 5:00
a.m., she was on patrol and noticed a white car “creeping” down the road in a neighborhood
where there were frequent burglaries.  She said she turned around, got behind the car, and
noticed the tags were expired.  She said that the car was a 1989 white, four-door Mercury Grand
Marquis and that the tags were displayed on the rear left side of the back window.  She said the



driver was Henry Hawkins and identified him in the courtroom.  She said that she asked the
defendant for his driver’s license and proof of insurance but that he had neither.  She said she ran
a check on the defendant and found he had a suspended license.  She said the officers who
investigated the robbery near R.P. Tracks recognized the vehicle description she gave over the
radio and contacted her to get a description of the driver.  She said she held the defendant until
other officers arrived.  She said the defendant’s mother arrived at the scene to pick up the female
passenger.  She said she did not allow the defendant’s mother to take the car.  She said that the
defendant told her his home address was 3165 Madrid, which was about two and one-half miles
from the R.P. Tracks area.

On cross-examination, Officer Robinson testified that the defendant was wearing “dreads
or plaits, rubber bands or something in his head” and that she did not know what corn rows were.
She acknowledged the defendant did not have a gun when she arrested him.  On redirect
examination, Officer Robinson testified she found a set of keys in the defendant’s car that did not
belong to the car.

Elizabeth Benefield testified that on March 20, 2003,  they were walking to Mr.
Weathers’ truck and that when they got to the truck, a white car was parked near the driver’s side
of the truck near Mr. Weathers.  She said she heard Mr. Weathers say they were being robbed
and saw Mr. Weathers place his hands in the air.  She identified the defendant as the man who
robbed them.  She said that the defendant told them to put all of their belongings in a trash bag,
that Mr. Weathers held open the bag, and that she put her purse in it.  She said her purse
contained a check card, her driver’s license, make-up, and three dollars.  She said that she was on
the other side of the truck from the defendant when they were robbed and that she could see the
defendant through the truck because the doors were open.  She said she stared at the defendant
for about twenty seconds during the robbery.  She said the defendant had “a big black gun that he
had to hold with both hands.”  She said she was afraid during the robbery.  She said that she went
to the police station and identified the defendant from a photograph lineup and that she was
separated from the other victims during the identification process.  She said that she was shown a
set of keys with a teddy bear on it but that the keys did not belong to her or the other victims.
She said that at the preliminary hearing, she picked the defendant from eight to ten men as the
man who robbed them.  She said she had no doubt in her mind that the defendant was the man
who robbed them.

On cross-examination, Ms. Benefield acknowledged she had two Smirnoff Ice drinks that
night before they watched a movie at Mr. Weathers’ fraternity house.  She acknowledged that the
defendant did not collect the items from each of the victims but that Mr. Weathers collected
them.  She said the defendant was wearing his hair in corn rows.  On redirect examination, Ms.
Benefield testified that she had the two drinks two or three hours before they were robbed and
that she was not feeling any effects from the alcohol at the time of the robbery.

Memphis Police Officer Tom Warrick testified that in March 2003, he was assigned to
the Robbery Bureau of the Memphis Police Department as a detective.  He said that he
investigated this case and that he put together a photograph lineup.  He said that the victims were
separated when they were looking at the photograph lineups and that all of the victims were able
to make an identification.  He said that he went to the impound lot to look at the defendant’s car



and that the defendant’s car matched the descriptions given in the original robbery report and in
the victims’ statements.  He said he recovered a drive-out tag that expired on March 22, 2003, a
set of keys, and a traffic ticket issued to the defendant, dated March 14, 2003.  He said that he
showed the set of keys to the victims but that the keys did not belong to them.

On cross-examination, Officer Warrick acknowledged that he only put together one
photograph spread and that the photograph of the defendant was the most recent photograph he
had of the defendant but was not from March 23, 2003.  He acknowledged the original report
stated the car was either a “Crown Vic or a Grand [Marquis].”  He said these two cars are similar
but one had a Ford emblem and one had a Mercury emblem, which are easily readable.  He said
he did not go to the defendant’s address to investigate if any of the stolen items were at his
house.  He acknowledged the defendant denied having anything to do with the robbery.

On redirect examination, Officer Warrick testified that he had been an officer for twelve
years and that in his experience when people committed robberies, they usually disposed of
credit cards, cell phones, and checks quickly.  He said, “Most ID’s and credit cards are usually
sold off by the person committing the robbery.”  He said he never received any information that
the cell phones, credit cards, or checks had been used.

Diana Ayers testified that on March 20, 2003, she realized something unusual was
happening when Mr. Weathers told them, “[W]e’re getting robbed, this is not a joke, he’s being
serious - - you need to get all your stuff and put it in the bag.”  She said she put her purse, cell
phone, wallet, credit cards, debit cards, checkbook, keys, and driver’s license in the bag.  She
said that she was sitting in the backseat of the truck during the robbery and that she was
extremely afraid.  She said she was only a couple feet from the defendant because he was
standing outside the door and she was in the truck.  She said the man who robbed them wore a
white t-shirt and had tight corn rows in his hair.  She identified the defendant as the man who
robbed her.  She said that after the robbery, her cell phone was used three or four times a few
hours after they were robbed but that she did not report it to the police.  She said that she went to
the police station to look at a photograph lineup and that she identified the defendant as the man
who robbed her.  She said she also identified the defendant from five or six men at the
preliminary hearing, and then she identified him at the trial.  She said she had no doubt in her
mind the defendant was the man who robbed them.

On cross-examination, Ms. Ayers acknowledged that she had two Smirnoff Ice drinks
about five hours before the robbery.  She said that about ten to fifteen seconds passed from the
point when Mr. Weathers said they were being robbed until they ran away.  She said she looked
at the defendant for five to ten seconds.  She denied that she and the other victims talked about
what the suspect looked like.  On redirect examination, Ms. Ayers said that during most of the
robbery, the gun was pointed only at Mr. Weathers but that she was afraid she might be shot.

Brian Weathers testified that on March 20, 2003, he and the other victims went to the
Yacht Club but left after about thirty minutes because it was a “pretty boring night.”  He said that
as he was opening the door of his truck, a man came up to them and asked for everything they
had.  He said three of the victims were in the truck and he and another victim were getting in,
when the man pointed the gun at his chest.  He said he told the girls the man had a gun and to



give him everything.  He said that he gave the man his wallet, credit card, and cell phone and that
his credit card was later used at a gas station.  He said the defendant pulled his car into a parking
space two spaces down from his truck.  He said the man who robbed them was a black male with
corn rows in his hair, was wearing a white shirt and blue pants, and had a scratchy voice.  He
said that the gun was pointed at his chest most of the time and that he did not remember the gun
ever being pointed at the other victims.  He said he was very afraid during the robbery and was
able to look at the defendant for about one minute.  He identified the defendant in the courtroom.
He said that he also identified the defendant in a photograph lineup and that he identified the
defendant from six men at the preliminary hearing.  He said another girl, Stevie, was with them
when they were robbed but nothing was taken from her.  He said he had no doubt in his mind the
defendant was the man who robbed them.

On cross-examination, Mr. Weathers acknowledged that the other victims had split a six-
pack of Smirnoff Ice.  He said he did not have anything to drink because he was driving.  He said
the robbery lasted between one and three minutes.  He acknowledged he did not inform the
police that his credit card had been used but explained that he did not tell them because it was
only ten dollars.  He said the defendant’s car was an older white car with a drive-out tag.  He
acknowledged that he told the police the car was a Crown Victoria but said that it was the only
car he could think of that looked like that.  He said the police never asked him to look at a car
and never showed him a picture of a car.

Deborah Hawkins, the defendant’s mother, testified that the defendant was living with
her in March 2003.  She said that on March 20, 2003, at 1:00 a.m., she was at home in bed and
that all of her children, including the defendant, were home.  She said that the defendant slept in
the den, which was located next to her bedroom, and that he was asleep when she went to bed
around midnight.  She said she, the defendant, and her daughter got up at 3:15 to 3:30 a.m. to get
to work at McDonald’s by 4:00 a.m.  She said she drove them to work that day because the
defendant’s white car was broken down at his cousin’s house.  She said that she did not see the
defendant’s car on March 20, 2003, and that she did not see a gun at her house between March
20 and 23, 2003.  She said she did not see the defendant with any strange cell phones, credit
cards, or keys.  She said she would have heard the defendant leave the house if he had left during
the night because the only door in the house was located outside her bedroom.

On cross-examination, Ms. Hawkins acknowledged that thirteen people were staying at
her house on the night of March 20, 2003.  She acknowledged that the defendant bought a white
car in February 2003 and that the car was working on March 23, 2003, because her son was
arrested driving the car.  She admitted that she never told anyone at the Robbery Bureau, nor did
she testify at the preliminary hearing, that her son was with her on March 20, 2003.  She
admitted she had been arrested for theft, assault, and driving on a revoked license.  She
acknowledged the defendant’s attorney called her and asked her to testify a few days before the
trial.  She acknowledged she did not see the defendant between midnight and 3:15 a.m. on March
20, 2003.  On redirect examination, Ms. Hawkins testified that she had told the defense
attorney’s investigator that the defendant was at home on the night of the robbery.

The defendant testified that on March 20, 2003, he was living with his mother and that he
was at her house from midnight into the early morning hours.  He said he awoke around 3:30



a.m.,  because he had to take his sister to work.  He said he did not rob the four victims who
testified.  He said that he owned a Mercury Grand Marquis but that it was at his cousin’s house
on March 20, 2003.  He said that the car was broken down and had been at his cousin’s house for
about two weeks and that he got the car back from his cousin on March 22, 2003.  He said his
cousin did not live near him.  He said that on March 20, 2003, he had his hair in rubber bands in
ten or twelve ponytails.  He said he had been convicted of burglary of a motor vehicle in July
2003, aggravated robbery in March 1998, and attempted felony theft in December 1997.

On cross-examination, the defendant acknowledged buying his car before February 14,
2003,  and receiving a traffic ticket in that car on February 14, 2003.  The defendant said that it
was a used car and that the car’s starter went out shortly after he bought it.  He acknowledged
that he stayed at both his mother’s house and his aunt’s house during March 2003, but stated that
he spent most of the time at his mother’s house.  He acknowledged that in a photograph the
prosecutor showed him, his hair was in corn rows but stated that it was an old photograph and
was not the photograph of him taken March 23, 2003.  The defendant denied knowing if the
photograph was taken December 2, 2002.  He said the keys found in his car belonged to his 1986
Chevy Caprice.  He acknowledged being convicted of burglary of a motor vehicle in 2003,
aggravated robbery in 1998, and attempted felony theft in 1997.

The defendant contends that the evidence was insufficient to support the jury’s verdict
beyond a reasonable doubt.  The defendant contends evidence of his prior conviction for
aggravated robbery was improperly admitted into evidence for impeachment.  He contends
judicial comments and improper jury instructions violated his due process and jury trial rights
under the United States and Tennessee Constitutions.  He also contends the trial court erred in
enhancing his sentences and in imposing consecutive sentences.  The state responds that the
evidence was sufficient to support the defendant’s convictions.  The state argues the trial court
properly admitted evidence of the defendant’s prior convictions.  The state contends the
defendant waived any issues surrounding the alleged biased statements of the trial court for
failing to make contemporaneous objections.  The state asserts any error made by the trial court
in instructing the jury was harmless beyond a reasonable doubt.  The state also asserts the trial
court properly sentenced the defendant to an effective sentence of thirty-four years.

I.  SUFFICIENCY OF THE EVIDENCE

The defendant contends that the evidence was insufficient to support the jury’s verdict
beyond a reasonable doubt.  The defendant asserts the four victims’ identifications made at the
preliminary hearing and at the trial were tainted by the suggestive procedure employed during
the photograph lineup.  The defendant asserts that the victims had a very short time to view the
culprit and that most of the victims had been drinking on the night of the robbery.  The defendant
asserts that no witnesses identified his car as being used in the robbery and that no direct
evidence was presented to rebut the defendant’s assertion that he did not have access to his car
on March 20, 2003.  The defendant argues his testimony and his mother’s testimony that he was
at home at the time of the robbery should have strengthened reasonable doubt.  The defendant
also argues that no other physical evidence connected the defendant to the crime and that no
items taken during the robbery were found in the defendant’s possession.



The state responds that the evidence was sufficient to support the defendant’s
convictions.  The state also asserts the defendant does not challenge the existence of the elements
of the convicted offenses but only challenges his identification as the perpetrator of these
offenses.  It asserts the defendant offered no evidence to demonstrate how the photograph lineup
was impermissibly suggestive.  It contends the defendant failed to raise any issue as to the
alleged suggestive nature of the photograph lineup and, thus, waived the issue.  The state also
argues that the identification of the defendant is overwhelming.  It contends that although the
defendant’s mother testified the defendant was at home during the time of the robbery, she
testified she did not see the defendant between midnight and 3:15 a.m.  The state asserts Mr.
Weathers gave a description of the car that matched the defendant’s car.

Our standard of review when the defendant questions the sufficiency of the evidence on
appeal is “whether, after viewing the evidence in the light most favorable to the prosecution, any
rational trier of fact could have found the essential elements of the crime beyond a reasonable
doubt.”  Jackson v. Virginia, 443 U.S. 307, 319, 99 S. Ct. 2781, 2789 (1979).  We do not
reweigh the evidence; rather, we presume that the jury has resolved all conflicts in the testimony
and drawn all reasonable inferences from the evidence in favor of the state.  See State v.
Sheffield, 676 S.W.2d 542, 547 (Tenn. 1984); State v. Cabbage, 571 S.W.2d 832, 835 (Tenn.
1978).  Questions about witness credibility were resolved by the jury.  See State v. Bland, 958
S.W.2d 651, 659 (Tenn. 1997).  Identification of the defendant as the perpetrator of the offense is
a question of fact for the jury.  State v. Strickland, 885 S.W.2d 85, 87 (Tenn. Crim. App. 1993).
A victim’s identification alone is sufficient to support a conviction.  Id.

In order for the state to have proved the defendant guilty of aggravated robbery beyond a
reasonable doubt, it had to satisfy the elements of Tennessee Code Annotated section 39-13-402.
The applicable subsections state in pertinent part:

(a) Aggravated robbery is robbery as defined in § 39-13-401 [(the
intentional or knowing theft of property from the person of another
by violence or putting the person in fear)]:

(1) Accomplished with a deadly weapon or
by display of any article used
or fashioned to lead the
victim to reasonably believe
it to be a deadly weapon.

T.C.A. §§ 39-13-401(a), -402(a)(1).

At the trial, Ms. Wilson, Ms. Benefield, Ms. Ayers, and Mr. Weathers, testified that the
defendant was the man who robbed them at gunpoint as they were getting into Mr. Weathers’
truck around 1:00 a.m. on March 20, 2003.  The victims testified that the defendant pointed a
gun at Mr. Weathers and that he told them to place all their belongings into a trash bag.  The
victims testified the defendant then told them they had ten seconds to run away or he would
“blow their brains out.”  They testified they were scared and did what the defendant told them to
do.  The victims testified that there was a light in the parking lot above the truck and that the
truck’s interior lights were on. All four victims identified the defendant in a photograph lineup a
few days after the robbery, identified him from at least six other men at the preliminary hearing,



and identified him at the trial.  The victims also reported to police that the suspect’s car was an
older white car with a drive-out tag in the rear window.  The defendant was pulled over in a 1989
white Mercury Grand Marquis with a drive-out tag in the back window on March 23, 2003.  We
conclude that a rational juror could have found beyond a reasonable doubt that the defendant
committed the aggravated robberies of these four victims.  The defendant is not entitled to relief
on this issue.

Additionally, the defendant asserts the evidence was insufficient because the victims’
identification of the defendant was tainted by an improper lineup procedure.  We note that in the
sufficiency of the evidence section of the defendant’s brief, he argues that the photograph lineup
procedures were unconstitutional under both the state and federal constitutions because they
were unduly suggestive and inherently unreliable.  However, because the defendant failed to file
a pretrial motion to suppress the identifications as purportedly resulting from an unconstitutional
lineup procedure, he has waived this issue on appeal.  See Tenn. R. Crim. P. 12(b)(3), (f);
T.R.A.P. 36(a).  Otherwise, we note that the four victims testified that they initially identified the
defendant through a photograph lineup procedure and thereafter, identified the defendant in
court.  Obviously the jury chose to accredit the victims’ testimony, which was its exclusive
prerogative.  We conclude the evidence was sufficient, and the defendant is not entitled to relief
on this issue.

II. IMPEACHMENT BY PRIOR CONVICTION

The defendant contends the trial court abused its discretion in allowing the state to use
the defendant’s prior conviction for aggravated robbery for impeachment.  The defendant asserts
the trial court allowed the state to impeach him with one of three prior aggravated robbery
convictions, a burglary of a motor vehicle conviction, and an attempted felony theft conviction.
The defendant contends that the burglary and attempted theft convictions were sufficient to
impeach the defendant’s credibility by prior conviction and that the aggravated robbery
conviction failed to add probative value sufficient enough to outweigh the unfair prejudicial
effect.

The state contends the trial court properly admitted evidence of the defendant’s prior
convictions.  The state asserts the trial court acted within its broad discretion in correctly
weighing  the factors of Rule 609(a) of the Tennessee Rules of Evidence.  The state asserts that
even if the trial court erred in allowing the prior conviction, the error was harmless because the
defendant has failed to allege that the error affirmatively affected the result of the trial.  The state
also asserts the trial court instructed the jury to use the prior conviction evidence only for
impeachment purposes.

Before the trial, the state provided written notice of its intent to impeach the defendant
with his 2003 conviction for burglary of a motor vehicle, his three 1998 convictions for
aggravated robbery, and his 1997 conviction for attempted felony theft.  At the pretrial hearing,
the defendant objected to the state’s use of the prior aggravated robbery convictions, arguing that
proof of the convictions would be prejudicial.  The trial court ruled that the burglary of a motor
vehicle and the attempted felony theft were admissible because they were dissimilar and were



within the ten year period.  However, it held that only one of the aggravated robbery convictions
was admissible, stating,

As far as the aggravated robberies, of course, the problem with that
is that’s a charge that’s similar to the charge the defendant has on
trial.

So the question’s going to be probative versus prejudicial
impact.  I guess my concern is on the one hand the jury might tend
to convict [the defendant] knowing that he has three prior
aggravated robbery convictions.  On the other hand they might
believe his testimony not knowing, if he testified, not knowing that
he had these three additional aggravated robbery offenses.

One of the problems the jury would have is if he had a
series of aggravated robberies, they would feel that that’s what he
does.  So  I find that the probative value of the aggravated robbery,
I think, is - - outweighs the prejudicial impact.  The problem is the
three of them, so I’m going to do this, I’m going to allow the
aggravated robbery in 97-13328 to be askable and not the other
two.

The defendant contends the trial court erred in concluding the probative value
outweighed the prejudicial effect of the conviction.  Relevant evidence may still be excluded “if
its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the
issues, or misleading the jury.”  Tenn. R. Evid. 403.  The trial court has discretion in determining
if evidence meets the test for relevancy.  State v. Forbes, 918 S.W.2d 431, 449 (Tenn. Crim.
App. 1995).  Assessing the probative value and danger of unfair prejudice regarding the evidence
also falls within the trial court’s discretion.  State v. Burlison, 868 S.W.2d 713, 720-21 (Tenn.
Crim. App. 1993).  This court will only reverse a trial court’s decision if the trial court abused
that discretion.  State v. Williamson, 919 S.W.2d 69, 78 (Tenn. Crim. App. 1995).

In determining whether the probative value of a prior conviction on the issue of
credibility outweighs its unfair prejudicial effect on the substantive issues, a trial court should
consider (1) the relevance of the impeaching conviction with respect to credibility, and (2) the
similarity between the crime in question and the underlying impeaching conviction.  State v.
Waller, 118 S.W.3d 368, 371 (Tenn. 2003).  This court has held that robbery is a crime of
dishonesty and probative of credibility.  State v. Caruthers, 676 S.W.2d 935, 941 (Tenn. 1984).
The fact that a prior conviction involves the same or similar crime for which the defendant is
being tried does not automatically require its exclusion.  State v. Baker, 956 S.W.2d 8, 15 (Tenn.
Crim. App. 1997); State v. Miller, 737 S.W.2d 556, 560 (Tenn. Crim. App. 1987).  However, if
“the prior conviction and instant offense are similar in nature the possible prejudicial effect
increases greatly and should be more carefully scrutinized.”  Long v. State, 607 S.W.2d 482, 486
(Tenn. Crim. App. 1980).  The trial court must analyze the prior conviction and the offense on
trial to determine if the conviction’s probative value on credibility is outweighed by the danger
of unfair prejudice.



The trial court recognized the aggravated robbery conviction was a crime of dishonesty
and probative of the defendant’s credibility.   It considered the similarity between the present
aggravated robbery charges and the defendant’s previous convictions for aggravated robbery.  It
weighed the prejudicial effect and probative value stating

I guess my concern is on the one hand the jury might tend to
convict [the defendant] knowing that he has three prior aggravated
robbery convictions.  On the other hand they might believe his
testimony not knowing, if he testified, not knowing that he had
these three additional aggravated robbery offenses.   

The trial court performed the necessary balancing test and limited the state’s use to only one of
the aggravated robbery convictions, the burglary of a motor vehicle conviction, and the
attempted felony theft conviction.

We cannot conclude under the circumstances of this case that the trial court abused its
discretion in determining that the aggravated robbery conviction’s probative value on credibility
outweighed any danger of unfair prejudice to the defendant.  See State v. Blevins, 968 S.W.2d
888, 893 (Tenn. Crim. App. 1997) (concluding that the trial court did not abuse its discretion in
allowing the defendant to be impeached with burglary, robbery, and larceny convictions when
the defendant was on trial for burglary of a motor vehicle); see also State v. Lamario Sumner,
No. W2005-00122-CCA-R3-CD, Shelby County, slip op. at 3-4 (Tenn. Crim. App. Jan. 6, 2006)
(affirming the trial court’s decision to allow the defendant to be impeached with a prior
aggravated robbery conviction when the defendant was on trial for aggravated robbery).  The
defendant is not entitled to relief on this issue.

III. JUDICIAL COMMENTS

The defendant contends that judicial comments improperly abridged the defendant’s due
process and jury trial rights under the United States and Tennessee Constitutions.  The defendant
contends the trial court made improper statements when answering a juror’s question about keys
found in the defendant’s car and improper statements implying that it should not take the jury
long to reach a verdict.  The defendant asserts the improper comments arise to plain error.

The state responds that the defendant has waived any issue surrounding the alleged
biased statements of the trial court by failing to make contemporaneous objections to the
comments he alleges were designed to bolster the state’s case.  The state claims the comments by
the trial court were entirely proper and did not demonstrate any bias.  The state argues that the
trial court’s comments do not rise to plain error because no clear or unequivocal rule of law was
breached.  The state argues that the trial court made the comments about the keys not to illustrate
its own opinion of the evidence but instead to maintain order and avoid needless distraction.  The
state asserts the evidence produced by the state overwhelmingly supported a finding of guilty.

The defendant contends that the following comments made by the trial court in response
to a juror’s question concerning keys found in the defendant’s vehicle were improper:



JUROR: Okay.  Then the male officer testified that he
had given keys with a teddy bear to one of the
victims [.]

THE COURT:No, sir.  And I’m not supposed to comment on the
testimony, but let me say this for ya’ll.  Ya’ll are asking
questions and I don’t know if you’re confused.  When you
deliberate on this case ya’ll can talk about what you heard,
but I just didn’t hear any testimony at all about that.

And there also have been questions
from the jury about there are two separate
times that the State is alleging this defendant
was around other witnesses.  One was at the
alleged robbery around 1:30 or something
like that, and another one was an alleged
arrest a few days later around 5:00 o’clock,
and there have been some questions about
the 5:00 o’clock being at 1:30.

And unfortunately ya’ll can’t discuss
all these among yourselves because only the
twelve of you who decide this case is going
to discuss it.  So I’m not sure how relevant
these keys are, but from my understanding
and I think the attorneys would agree with
me, when this man was allegedly arrested by
the State’s witnesses there were some other
keys in the car belonging to a different car
and the officer testified that they kept them
because they didn’t know what they were to.

But I don’t think they have anything
to do at all with the subject of this trial.  But
if you have a concern you can express it to
me and the attorneys, if they want, can call
other witnesses to explore these keys.

The defendant also contends the following comments made by the trial court regarding jury
deliberation were improper:

COURT: And after that closing argument then I’m going to
read this Jury Instruction to you and then hopefully if the
argument doesn’t take too long we’re going to let ya’ll
deliberate today, see if you can reach a verdict today.



. . . .

Alright, before we draw our alternates it’s
4:37 - - I don’t mind if ya’ll want to letting you
deliberate on this case today so that you can get
through. . . .

. . . .

I’m just trying to keep ya’ll from having to
come back tomorrow because that $11.00 a day, see
that’s hard on the taxpayers.  I know ya’ll have your
own jobs in line.

We note that these comments were excerpts from longer statements made by the trial court and
that it is necessary to read the trial court’s statements in their entirety to understand the context in
which the statements were made.

We first address the state’s contention that the defendant waived any issues regarding
improper judicial comments for failing to make a contemporaneous
objection.  Relief is not available to a party “who failed to take whatever
action was reasonably available to prevent or nullify the harmful effect of
the error.”  T.R.A.P. 36(a); see also State v. Robinson, 146 S.W.3d 469,
511 (Tenn. 2004) (concluding defendant waived the issue of improper
prosecutorial comments for failing to make a contemporaneous objection).
The record is devoid of any objections made by the defendant in response
to the comments made by the trial court.  Therefore, the defendant has
waived this issue.

Additionally, we note the defendant failed to include this issue in his motion for a new
trial. Tennessee Rule of Appellate Procedure 3(e) provides that

In all cases tried by a jury, no issue presented for review shall be
predicated upon error in the admission or exclusion of evidence,
jury instructions granted or refused, misconduct of jurors, parties
or counsel, or other action committed or occurring during the trial
of the case, or other ground upon which a new trial is sought,
unless the same was specifically stated in a motion for new trial;
otherwise such issues will be treated as waived.

See also State v. Alvarado, 961 S.W.2d 136, 153 (“Ordinarily, issues raised for the first time on
appeal are waived.”).  Therefore, we conclude the defendant has waived this issue for failure to
make contemporaneous objections at the trial and for failing to raise the issue in his motion for a
new trial.  The defendant is not entitled to relief on this issue.

Pursuant to Rule 52(b) of the Tennessee Rules of Criminal Procedure, we have the
discretion to notice an error that has affected the substantial rights of an accused when necessary



to do substantial justice.  The trial court’s comment regarding the keys reinforced the testimony
that the extra set of keys found in the defendant’s car did not belong to any of the victims.  We
decline to see how this affected a substantial right of the accused.  Additionally, the record
reflects that the trial court’s comments regarding jury deliberation were made while discussing
with the jury if they wanted to begin deliberating that afternoon or wait and deliberate the next
morning.  When the discussion between the trial court and the jurors is read in its entirety, it is
clear the trial court’s comments were not made to suggest it would not take long for the jury to
reach a verdict but made to determine when the alternate jurors should be released from service.
Plain error does not exist in the record before us.

IV. JURY INSTRUCTIONS

The defendant contends that improper jury instructions violated the defendant’s due
process and jury trial rights under the United States and Tennessee Constitutions.  The defendant
asserts the trial court failed to instruct the jury on the lesser included offenses of attempted
aggravated robbery, attempted robbery, aggravated assault, and assault.  He contends the trial
court failed to instruct the jury that aggravated robbery by violence, aggravated robbery by fear,
robbery by violence, and robbery by fear all required that a taking from the person occur.  He
contends that each of the victims testified that Mr. Weathers told the other victims of the
suspect’s request for their personal property and that Mr. Weathers gathered the property and
gave it to the suspect.  He asserts the definition of physical force given by the trial court was
“coercive.”  The defendant asserts the trial court made an improper comment when explaining to
the jury the necessity of using the verdict form.

The state concedes that attempted aggravated robbery, attempted robbery, aggravated
assault, and assault are lesser included offenses under the Burns test but contends that any error
in failing to instruct on these offenses was harmless beyond a reasonable doubt.  The state asserts
the trial court accurately stated the law as to the offenses of aggravated robbery and robbery.
The state also asserts the defendant took the trial court’s statements out of context when it
asserted the trial court made an improper comment concerning the verdict form.

In criminal cases, the trial court has the duty to charge the jury on all of the law that
applies to the facts of the case.  See State v. Harris, 839 S.W.2d 54, 73 (Tenn. 1992).  The record
reflects that the defendant requested the jury instructions on the lesser included offenses and did
review the jury instructions before the trial court read them to the jury.

A. Lesser Included Offenses

The defendant asserts that the jury made a distinction between alleged takings
accomplished via violence and the alleged takings accomplished by fear, because the jury
returned verdicts of theft of property in the cases where the victims were not directly threatened
by the firearm.  The defendant also asserts it is conceivable that the jury may have chosen to
make additional distinctions for those alleged takings accomplished by fear if given the choice of
considering the charges of attempted aggravated robbery, attempted robbery, aggravated assault,
or assault.



The state asserts that the omitted element from these lesser included offenses is the
intentional theft of property from a person and that the evidence presented at the trial was
overwhelming and uncontroverted as to this element.  The state asserts the defendant did not
contest that a taking occurred but argued mistaken identity.  The state asserts a reasonable jury
could not have convicted the defendant of aggravated assault or assault because there was
overwhelming and uncontroverted evidence of theft of property from the victims.  The state also
asserts a reasonable jury could not have convicted the defendant of attempt because there was
overwhelming and uncontroverted evidence of the completion of the offense.

In State v. Burns, 6 S.W.3d 453 (Tenn. 1999), our supreme court adopted a modified
version of the Model Penal Code in order to determine what constitutes a lesser included offense:

An offense is a lesser included offense if:

(a) all of its statutory elements are included within the statutory
elements of the offense charged; or
(b) it fails to meet the definition in part (a) only in the respect that
it contains a statutory element or elements establishing

(1) a different mental state indicating a lesser kind
of culpability; and/or
(2) a less serious harm or risk of harm to the same
person, property or public interest; or

(c) it consists of 
(1) facilitation of the offense charged or of an
offense that otherwise meets the definition of lesser-
included offense in part (a) or (b); or
(2) an attempt to commit the offense charged or an
offense that otherwise meets the definition of lesser-
included offense in part (a) or (b); or
(3) solicitation to commit the offense charged or an
offense that otherwise meets the definition of lesser-
included offense in part (a) or (b).

See Burns, 6 S.W.3d at 466-67.  If an offense is a lesser included offense, then the
trial court must conduct the following two-step analysis in order to
determine if the lesser included offense instruction should be
given:

First, the trial court must determine whether any evidence exists
that reasonable minds could accept as to the lesser-included
offense.  Inmaking this determination, the trial court must view the
evidence liberally in the light most favorable to the existence of the
lesser-included offense without making any judgments on the
credibility of such evidence.  Second, the trial court must
determine if the evidence, viewed in this light, is legally sufficient
to support a conviction for the lesser-included offense.



Id. at 469.  However, if the lesser included offense is a part (a) lesser under Burns, the trial court
must give the instruction.  See State v. Allen, 69 S.W.3d 181, 188-89 (Tenn. 2002) (noting that
“evidence sufficient to warrant an instruction on the greater offense also will support an
instruction on a lesser offense under part (a) of the Burns test”).

If a trial court improperly omits a lesser included offense instruction, then constitutional
harmless error analysis applies and this court must determine whether the error affected the
outcome of the trial beyond a reasonable doubt.  State v. Ely, 48 S.W.3d 710, 725 (Tenn. 2001).
“In making this determination, a reviewing court should conduct a thorough examination of the
record, including the evidence presented at trial, the defendant’s theory of defense, and the
verdict returned by the jury.”  Allen, 69 S.W.3d at 191.

1. Attempted Aggravated Robbery and Attempted Robbery

Attempted robbery, as it would apply to the facts of this case, requires an attempted
“intentional or knowing theft of property from the person of another by violence or putting the
person in fear.”  T.C.A. §§  39-12-101; 39-13-401(a).   Attempted aggravated robbery, as it
would apply to the facts of this case, requires an attempted robbery, as defined in section 39-13-
401, and “[a]ccomplished with a deadly weapon or by display of any article used or fashioned to
lead the victim to reasonably believe it to be a deadly weapon.”  T.C.A. §§ 39-12-101; 39-13-
402(a)(1).  Attempted aggravated robbery and attempted robbery are lesser included offenses of
aggravated robbery.  See State v. Richmond, 90 S.W.3d 648, 660 (Tenn. 2002) (holding that
attempted robbery is a lesser included offense of attempted aggravated robbery under part (a) of
the Burns test); State v. Mario Rogers, No. W1999-01454-CCA-R3-CD, Shelby County, slip op.
at 6 (Tenn. Crim. App.  June 26, 2001) (applying Burns test, part (c), to hold that attempted
aggravated robbery is a lesser included offense of aggravated robbery).

The record reflects that the four victims testified that the defendant took their personal
possessions including purses, wallets, credit cards, checkbooks, cell phones, keys, and makeup
after pointing a gun at one of the victims and demanding their personal property.  The trial court
denied the defendant’s request for these lesser included offenses stating that

I find that they are lesser included offenses, however, the criminal
attempt, the offense is clear that all three, all four victims testified
they actually turned property over and there’s no contrary
evidence.  And because of that I don’t see that a jury could find
that the defendant committed this crime and then nothing was
taken.  It just does not make sense.

So I’m going to respectfully decline the charge criminal
attempt because the crime was completed.

An attempt instruction is not required if the only proof presented was proof of the completed
crime as opposed to an attempt.  See State v. Marcum, 109 S.W.3d 300, 304 (Tenn. 2003).  We
conclude that no rational juror could have found the defendant was not successful in completing



the offense.  The trial court did not err in failing to instruct the jury on the lesser included
offenses of attempted aggravated robbery and attempted robbery, and the defendant is not
entitled to relief on this issue.

2.  Aggravated Assault and Assault

Assault, as it would apply to the facts of this case, requires that a person “[i]ntentionally
or knowingly causes another to reasonably fear imminent bodily injury.”  T.C.A. § 39-13-
101(a)(2).  Aggravated assault, as it would apply to the facts of this case, requires an assault as
defined under section 39-13-101(a)(2) and use of a deadly weapon.  See T.C.A. § 39-13-
102(a)(1)(B).  Aggravated assault and assault are lesser-included offenses of aggravated robbery.
See  State v. Marcus Johnson, No. W2002-00987-CCA-R3-CD, Shelby County, slip op. at 11
(Tenn. Crim. App. Sept. 4, 2003) (stating that under the Burns test, part (a), aggravated assault
by intentionally or knowingly causing another reasonably to fear imminent bodily injury by use
of a deadly weapon is a lesser included offense of especially aggravated robbery);  State v. James
Eric Alder, No. M1999-02544-CCA-R3-CD, Sequatchie County, slip op. at 3 (Tenn. Crim. App.
Oct. 27, 2000) (applying the Burns test, part (a), to hold that assault and aggravated assault by
intentionally or knowingly causing another reasonably to fear imminent bodily injury are  lesser
included offenses of aggravated robbery by use of a deadly weapon).  Therefore, the trial court
erred in failing to charge the jury on the lesser included offenses of aggravated assault and
assault.  See Allen, 69 S.W.3d 188-89.

The trial court denied the defendant’s request for these lesser included offenses stating
that

Also as far as assault, aggravated assault and assault, if any - - it
would have to be first aggravated assault would have to be deadly
weapon and fear.  And since there’s no question that property was
taken it’s either an aggravated robbery - - if it’s an aggravated
assault it’s an aggravated robbery.

Also on the assault it would have to be an assault through
fear which would be an A misdemeanor, and if there was an
assault through fear and property was turned over then that would
be a robbery.

So I find there are lesser included offenses but I also find
that there’s absolutely no question at all of the property being
taken, so I’m going to decline to charge those even though they are
lesser included’s because I don’t think . . . that a reasonable jury
would convict him of those crimes[.]

 The element which distinguishes a robbery from an assault is the theft of property from the
victim. See T.C.A. §§ 39-13-101(a)(2), -401(a).  As previously stated, the record reflects that the
four victims testified that the defendant took their personal possessions after pointing a gun at
one of the victims and demanding their personal property.  We conclude that no rational juror



could have found the defendant committed an assault or aggravated assault without committing a
robbery or an aggravated robbery and that the trial court’s error in failing to instruct the jury on
the lesser included offense of aggravated assault and assault was harmless beyond a reasonable
doubt.  The defendant is not entitled to relief on this issue.

B. Law on Aggravated Robbery and Robbery

The defendant contends that the trial court failed to instruct the jury that the offenses of
aggravated robbery by violence, aggravated robbery by fear, robbery by violence, and robbery by
fear all require that a taking from the person occur.  The defendant contends the trial court’s
failure to specify that a taking must occur from the person of another resulted in the jury not
receiving complete instructions as to the elements of the charged offense.  The defendant argues
that an analysis of the jury’s verdicts reveals the possible prejudicial effect of the court’s
incomplete jury charge because the jury returned convictions on the lesser included offense of
theft of property on three counts, which reflects an inclination to reduce the charge when there
was insufficient evidence that the victims were not specifically threatened with a gun.  The
defendant asserts that Mr. Weathers told the other victims they were being robbed and that Mr.
Weathers, not the culprit, collected the property from the other victims.  The defendant contends
that the jury rejected aggravated robbery by violence because there was evidence the victims
were not directly threatened with the gun and that it is impossible to dismiss the possibility that
the jury may not have convicted the defendant of aggravated robbery by fear on four counts and
aggravated robbery by violence on one count if they had known that a taking had to occur from
the person of each victim.

The state responds that the trial court accurately stated the law as to these offenses.  The
state asserts the trial court charged “that the defendant took such property from the alleged
victim” and noted that “the taking from the person may be actual or constructive.”  The state
argues that even if the trial court had erred, the error would be harmless because the evidence
establishing a taking from the person of each victim was overwhelming and uncontested.

The trial court has a duty “to give a complete charge of the law applicable to the facts of
a case.”  State v. Harbison, 704 S.W.2d 314, 319 (Tenn. 1986); see also Tenn. R. Crim. P. 30.
The trial court must describe each element of an offense and define the element in connection
with that offense.  See State v. Cravens, 764 S.W.2d 754, 756 (Tenn. 1989).  A charge is
prejudicial error if it fails to “submit the legal issues or if it misleads the jury as to the applicable
law.”  State v. Hodges, 944 S.W.2d 346, 352 (Tenn. 1997).   A defendant has a constitutional
right to a correct and complete charge of the law.  State v. Forbes, 918 S.W.2d 431, 447 (Tenn.
Crim. App. 1995).

The record reveals that the trial court instructed the jury on all the elements of aggravated
robbery by violence including that “the defendant took such property from the alleged victim by
the use of violence.”  It also reflects the trial court instructed the jury on all the elements of
aggravated robbery by fear including that “the defendant took such property by putting the
victim in fear.”  The trial court further instructed that the “taking from the person may be actual
or constructive.”  A taking “in the presence of the party robbed” is a constructive taking



sufficient to satisfy this element of aggravated robbery.  State v. Edwards, 868 S.W.2d 682, 700
(Tenn. Crim. App. 1993).

Although the trial court’s instruction on aggravated robbery by fear did not state “from
the alleged victim,” it did state that the taking could be actual or constructive.  Because the
taking could have been actual or constructive, the evidence supports the jury’s verdict that the
defendant took property from Ms. Wilson, Ms. Benefield, and Ms. Ayers by having Mr.
Weathers take the property and hand it over to the defendant.  We conclude there was no
prejudicial error in the trial court’s instructions, and the defendant is not entitled to relief on this
issue.

C.  Physical Force Definition

The defendant contends that the trial court’s definition of physical force was “coercive”
because it specified that the unlawful pointing of a deadly weapon at an alleged victim
constitutes physical force.  The defendant asserts the instruction amounted to an example of
physical force identical to the state’s factual allegations at the trial.  The defendant asserts this
statement was an impermissible comment on the evidence and should not be viewed as harmless.

The trial court defined violence as

evidence of physical force unlawfully exercised so as to damage,
injure or abuse.  Physical contact is not required to prove violence.
Unlawful pointing a deadly weapon at an alleged victim is physical
force directed toward the body of the victim.

“[O]ur decisions reveal that the use of a deadly weapon, such as pointing a gun at the victim,
constitutes violence.”  See State v. McKinney, 74 S.W.3d 291, 305-06 (Tenn. Crim. App. 2002).
We conclude that the trial court’s statement was a statement of the law and made no specific
reference to the facts of this case.   The defendant is not entitled to relief on this issue.

D.  Judicial Comment About Verdict Form

The defendant contends the trial court made an improper comment when it explained that
it was necessary for the jury to use the provided verdict form.  The defendant contends that the
trial court’s statement, “I don’t want a ‘not guilty’ or a ‘not guilty’ and a signature,” may have
suggested to the jury that the judge would disapprove of a not guilty verdict.  The state responds
that the defendant is taking the trial court’s words out of context in his assertion.  The state
contends the trial court merely indicated that all jurors needed to sign the form whether they
convicted the defendant or acquitted him.

Putting the trial court’s statements in context, the trial court explained to the jury how it
was to fill out the verdict form by stating that



You don’t want to be writing on the Jury Charge or on any of the
exhibits.  You have note paper and notes if you want to write
things down or take notes.

The only writing you’re going to do on this is you’re going
to be writing verdicts, and I’m going to need eight verdicts.
You’re going to go back there and select a foreman, forewoman,
foreperson, and you’re going to - - I’m going to have to have eight
separate signatures with eight separate verdicts.

I don’t want a “not guilty” or a “not guilty” and a signature.
You have to write the entire form for each count and write all
eight, so when your foreperson starts writing verdicts as you reach
them make sure they follow the forms which are on the last three
pages or four pages of this Charge.

We see nothing improper about the trial court’s instructions, and we conclude the defendant is
not entitled to relief on this issue.

V. SENTENCING

The defendant contends that the trial court erred in enhancing his sentence and imposing
consecutive sentences.  The state asserts that the record supports the sentence ordered by the trial
court.

No witnesses testified at the sentencing hearing, but the state entered the defendant’s
presentence report and certified copies of the defendant’s prior convictions.  A psychological
report and certified copies of judgment forms were entered as exhibits.  The psychological report
stated the defendant was “probably suffering from some form of schizophrenia with paranoid
depressive and persecutory features.”  The certified judgment forms included convictions for
three counts of burglary of a motor vehicle, one count of attempted felony theft, and three counts
of aggravated robbery.  The parties stipulated that the defendant was on bond for the burglary of
motor vehicle charges when he committed the present offenses.

The trial court found two enhancement factors applied: (2) the defendant had a previous
history of criminal convictions or criminal behavior, and (14) the felony was committed while
the defendant was on bail from a prior felony conviction.  See T.C.A. § 40-35-114(2), (14)
(2003).1  With regard to mitigating factor (8), Tennessee Code Annotated section 40-35-113
(2003), that the defendant was suffering from a mental condition that significantly reduced his
culpability, the trial court stated, “I don’t think it significantly reduced his culpability, although
there’s an indication [the defendant’s attorney] said of an IQ of 49.”2  It stated the factor would

                                                            
1 We note that on June 7, 2005, the General Assembly amended Tennessee Code Annotated sections 40-35-
102,  -114, -210, and -401.  See Tenn. Pub. Acts ch. 353, §§ 1, 5, 6, 8.  However, the amended code sections are
inapplicable to the defendant’s appeal.
2 Although the psychological report was entered as an exhibit at the sentencing hearing, the record does not
include a copy of the psychological report.  The record includes a statement signed by the trial judge that the
psychological report exhibit could not be found in the Criminal Court Clerk’s Office, in the assistant district



carry very little weight because the defendant had graduated from high school and understood
what was going on in court.  The trial court sentenced the defendant to seventeen years on each
of the four aggravated robbery convictions and ordered three of the sentences to be served
concurrently and one to be served consecutively for an effective sentence of thirty-four years.

Appellate review of sentencing is de novo on the record with a presumption that the trial
court’s determinations are correct.  T.C.A. § 40-35-401(d) (2003).  As the Sentencing
Commission Comments to this section note, the burden is now on the appealing party to show
that the sentencing is improper.  This means that if the trial court followed the statutory
sentencing procedure, made findings of facts that are adequately supported in the record, and
gave due consideration and proper weight to the factors and principles that are relevant to
sentencing under the 1989 Sentencing Act, we may not disturb the sentence even if a different
result was preferred.  State v. Fletcher, 805 S.W.2d 785, 789 (Tenn. Crim. App. 1991).

However, “the presumption of correctness which accompanies the trial court’s action is
conditioned upon the affirmative showing in the record that the trial court considered the
sentencing principles and all relevant facts and circumstances.”  State v. Ashby, 823 S.W.2d 166,
169 (Tenn. 1991).  In this regard, for the purpose of meaningful appellate review,

the trial court must place on the record its reasons for arriving at
the final sentencing decision, identify the mitigating and
enhancement factors found, state the specific facts supporting each
enhancement factor found, and articulate how the mitigating and
enhancement factors have been evaluated and balanced in
determining the sentence.  T.C.A. § 40-35-210(f) (1990).

State v. Martin, 146 S.W.3d 64, 69 (Tenn. 2004).  In conducting a de novo review, we must also
consider (1) the evidence, if any, received at the trial and sentencing hearing, (2) the presentence
report, (3) the principles of sentencing and arguments as to sentencing alternatives, (4) the nature
and characteristics of the criminal conduct, (5) any mitigating or statutory enhancement factors,
(6) any statement that the defendant made on his own behalf, and (7) the potential for
rehabilitation or treatment.  T.C.A. §§ 40-35-102, -103, -210 (2003); see Ashby, 823 S.W.2d at
168; State v. Moss, 727 S.W.2d 229, 236-37 (Tenn. 1986).

A.  Length of Sentence

The defendant contends the trial court erred in applying the enhancement factor that the
defendant had a previous history of criminal convictions in addition to those necessary to
establish he was a Range II, multiple offender.  The defendant asserts the trial court found he had
three  burglary of motor vehicle convictions, which it counted as one Class E felony; an
attempted felony theft conviction, a Class E felony; and three separate aggravated robbery
convictions, Class B felonies.  He asserts the three burglary of motor vehicle convictions should
not have been used to establish the enhancement factor of previous history of criminal
convictions because they occurred after the commission of the present offenses.  The defendant

                                                                                                                                                                                                   
attorney’s files, or in the defense attorney’s files.  It states it was last seen on the judge’s desk, and if found would be
forwarded to this court.



concedes that he was on bond for the three burglary offenses when he committed the current
offenses and that the enhancement factor for being on bond when the offenses were committed
would apply.   He asserts the trial court failed to weigh the mitigating factors that the defendant
suffered from schizophrenia with paranoid depressive and persecutory factors and that the
defendant had some work history.

The state asserts that the record justifies an enhanced sentence and that the trial court
correctly found the two enhancement factors applied.  The state asserts that although a prior
conviction must be adjudicated before the commission of the offense for which the court is
sentencing the defendant, the burglary of motor vehicle offenses were prior criminal behavior
because they occurred before the convicting offenses.  The state asserts the defendant committed
the  burglary offenses on January 9, 2002, and committed the present offenses on March 20,
2003.  The state asserts consideration of these offenses was within the discretion of the trial
court.  The state also asserts the trial court did consider the defendant’s mental illness and low
intelligence quotient but determined it should receive “very little weight” based on its
observations of the defendant and the fact that the defendant had graduated from high school.

The trial court sentenced the defendant to seventeen years on each of the four aggravated
robbery convictions.  The trial court found that

The fact that [the defendant] has a prior aggravated robbery, the
extra one over and above the two that make him Range Two, along
with these other four felony convictions I think because it’s an
aggravated robbery is significant, I think, as well as being on bond
in the court system when he robbed these folks.

The range of punishment for a Range II, Class B felony is twelve to twenty years.  T.C.A.
§ 40-35-112(b)(2).  Applicable to this case, unless there are enhancement factors present, the
presumptive sentence to be imposed is the minimum in the range for a Class B felony.  T.C.A. §
40-35-210(c) (2003).  Our sentencing act provides that procedurally, the trial court is to increase
each sentence within the range based upon the existence of enhancement factors and, then,
reduce the sentence as appropriate for any mitigating factors.  T.C.A. § 40-35-210(d), (e) (2003).
The weight to be afforded an existing factor is left to the trial court’s discretion as long as it
complies with the purposes and principles of the 1989 Sentencing Act and its findings are
adequately supported by the record.  T.C.A. § 40-35-210 (2003), Sentencing Commission
Comments; Moss, 727 S.W.2d at 237; see Ashby, 823 S.W.2d at 169.

The defendant stipulated that he was on bond for the three burglary offenses when he
committed the present offenses and does not contest that enhancement factor (14) applied.  In
applying enhancement factor (2), the trial court found that after using two of the defendant’s
prior aggravated robbery convictions to determine the defendant was Range II, multiple offender,
that it could consider the third aggravated robbery and the four other Class E felony convictions
to apply enhancement factor (2).  The defendant asserts that under State v. Blouvett, 904 S.W.2d
111 (Tenn. 1995), the three burglary of a motor vehicle offenses could not be used to establish
the enhancement factor of previous criminal conviction because the convictions occurred after
the commission of the alleged offenses.  However, Blouvett concerns the application of prior



convictions in determining offender classification range, not enhancement within a range.  904
S.W.2d at 112-13.

In this case, the trial court relied on prior aggravated robbery convictions to enhance the
defendant’s classification range to a multiple offender.  The trial court used the three burglary
convictions only in finding that enhancement factor (2) applied to this defendant.  “[A]ny
criminal behavior occurring prior to the sentencing hearing may be considered as an
enhancement factor whether the criminal behavior occurred before or after the commission of the
offense.”  State v. Erwin Scott Patterson, No. E2001-02652-CCA-R3-CD, Hamilton County, slip
op. at 4 (Tenn. Crim. App. Oct. 4, 2002).  Therefore, the trial court could consider the three
burglary offenses as prior criminal behavior because the defendant was in fact convicted of the
burglary offenses and certified copies of the judgments were entered at the sentencing hearing.

The trial court considered mitigating factor (8), that the “defendant was suffering from a
mental or physical condition that significantly reduced the defendant’s culpability for the
offense,”  but gave “it very little weight, so little weight that it would not influence the sentence,”
based on its observation of the defendant and the fact the defendant graduated from high school.
The trial court found that the defendant’s work history was very short between 1996 and 2002
and that the defendant “didn’t have time to work much because he was in prison.”  The record
shows that the defendant worked at three restaurants for a short period of time but that he
resigned from two of the jobs and was fired from the other job.  We conclude that the record
supports the trial court’s finding that enhancement factors (2) and (14) apply and that mitigating
factor (8) should receive little, if any, weight, because nothing in the record rebuts the trial
court’s finding that the defendant’s mental condition did not significantly reduce his culpability.
The defendant is not entitled to relief on this issue.

B.  Consecutive Sentencing

The defendant contends that the trial court erred in finding the defendant had an extensive
record of criminal activity and was a dangerous offender whose behavior indicated little or no
regard for human life and who had no hesitation about committing a crime in which the risk to
human life was high.  The defendant argues the trial court improperly relied on the fact that a
gun was used in the commission of the crime to find that the defendant is a dangerous offender.
The defendant also argues the trial court improperly relied on the fact that the victims were
ordered and threatened by the defendant because inherent in every robbery is an order and threat
to the victim’s safety.

The state responds that the trial court properly ordered consecutive sentencing and that
the record supports the findings of the trial court.  The state argues that the record contains ample
evidence to support the trial court’s findings that the defendant had an extensive criminal record
and that the defendant had little or no regard for human life.

Consecutive sentencing is guided by Tennessee Code Annotated section 40-35-115(b),
which states in pertinent part that the court may order sentences to run consecutively if it finds
by a preponderance of the evidence that the defendant is an “offender whose record of criminal
activity is extensive” or a  “dangerous offender whose behavior indicates little or no regard for



human life, and no hesitation about committing a crime in which the risk to human life is high.”
T.C.A. § 40-35-115(b)(2), (4).   For dangerous offenders, “consecutive sentences cannot be
imposed unless the terms reasonably relate to the severity of the offenses committed and are
necessary in order to protect the public from further serious criminal conduct by the defendant.”
State v. Wilkerson, 905 S.W.2d 933, 938 (Tenn. 1995); see State v. Lane, 3 S.W.3d 456, 461
(Tenn. 1999).  Rule 32(c)(1) of the Tennessee Rules of Criminal Procedure requires that the trial
court “specifically recite the reasons” behind its imposition of a consecutive sentence.  See State
v. Donnie Thompson, No. M2002-01499- CCA-R3-CD, Maury County, slip op. at 5 (Tenn.
Crim. App. Mar. 3, 2003) (reversing the trial court’s imposition of consecutive sentencing
because it failed to make a finding under Tennessee Code Annotated section 40-35-115(b)).

The trial court ordered that one of the aggravated robbery sentences be served
consecutively to the other three aggravated robbery sentences, which were to be served
concurrently, for an effective sentence of thirty-four years.  The trial court found that the
defendant had an extensive criminal history and that the defendant was a dangerous offender.  It
stated that

Looking at the fact that he’s a dangerous offender - - I
mean, excuse me, an offender whose record of criminal activity is
extensive, I do find that. . . . I’m also looking at his polysubstance
abuse, crack, marijuana, and alcohol which he was using cocaine
in high school.  Never really had any help for that.  Committed
three armed robberies and then committed car burglaries and was
caught for those while on bond, robbed these four people at
gunpoint and threatened to kill them, hurried them up as a matter
of fact.  If he made parole after 30 percent of this 17 years, he’d be
looking at being out in just a few years, two or three years.

So I find that he’s a dangerous offender, that his behavior
did indicate little or no regard for human life, no hesitation about
committing crime in which the risk to human life was high, just
robbing them right in the middle of the street.

And I find the circumstances surrounding the commission
of this offense are aggravated using a handgun on them is just a
very bold crime, ordering them, threatening to kill them.  I think
confinement for an extended period of time is necessary to protect
society from this man.  I think when he gets back out he’s going to
commit another crime.

The record reflects that the defendant had three prior robbery convictions, three prior
burglary  of motor vehicle convictions, an attempted felony theft conviction, and several
misdemeanor convictions.  The defendant was sentenced to an eight-year sentence in 1998 for
three aggravated robbery convictions.  In 2002, the defendant committed three burglary of motor
vehicle offenses and was on bond for those offenses when he committed the present offenses.
The record also reflects that the presentence report stated that the defendant had a history of



using cocaine, marijuana, and alcohol.3  The trial court found that the defendant had an extensive
record of criminal activity, that he was a dangerous offender who committed this crime with no
hesitation about the risk to the lives of the victims, that the total effective sentence reasonably
relates to the severity of the offenses, and that the defendant needs to be incarcerated to protect
society from his future criminal conduct.  We agree.  We conclude the trial court did not abuse
its discretion in imposing consecutive sentencing, and the defendant is not entitled to relief on
this issue.

CONCLUSION

Based on the foregoing and the record as a whole, we affirm the judgments of the trial
court.

___________________________________
JOSEPH M. TIPTON, JUDGE

                                                            
3 A presentence report was completed on  November 13, 2003, and is part of the record.  The trial was held
on January 4 to 7, 2005.  At the end of the trial, the trial court ordered another presentence report be completed.  The
presentence report completed after the trial was not included in the record for our review.  However, the transcript of
the trial court’s findings regarding the second presentence report is included in the record.


