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OPINION
Factud Background

Theddendant was indicted for aggravated rape and theft of propaty by a Wilson County
grand jury. The jury foundthe defendant guilty of the lesser induded offense of rape, and a
sentence of twelve years at 100% was imposed. In this apped of right of his conviction and
sentence, the defendant presents thefollowingissues:
(1) Theevidence was inaufficient to suppott the conviction, and thetrial court
erred in failing to require an el ection of offenses;
(2)  Theindictment for aggravated rape did not confer jurisdiction on the trial
court for a conviction of rape



(3) The tria court erred in ingructing the jury on the appropriate mens rea for

rape (4) Thetria court erred in failing to suppress the defendant@ statement to

police; and (5) Thetrial court erred in sentendng.
Following areview of theissues herein and therecord as awhole, we condudetha no reversible
error ispresent. We affirm thejudgment of conviction.

Sarah Bridges testified that she had hoged a Halloween party at her hous on Octobe 31,
2002. Miss Bridges had been friendswith the victim since high school. The defendant attended
the party in the company of another woman. Later, the defendant argued with another male
guest, and thevictim offered thedefendant aride home.

The victim, C.G., was ningeen at the time of the offense. She attended the Halloween
paty unacompanied. She met thedefendant for thefirst time on this occasion. She stated that
she offered the defendant a ride home in order to prevent a fight between the defendant and
another male guest. While the defendant was driving, thevictim said he began rubbing he legs
She struck his hand and moved it when he moved it up her leg. The defendant asked her to
spend the night with him at his mother® hous. The victim refused, and the defendant stopped
the car. The defendant climbed over the conle, forced the victim@ legs up and removed her
ovaals and panties. The defendant attempted to penetrate her there while the victim was
screaming and crying. The victim said she suggested they get out of the car because the
defendant was hurting her.  Upon exiting the car, the defendant removed the remainde of the
victim@ clothing except her shoes and socks. The defendant placed the victim on the car hood
and jerked he down by he legs. The victim said she continued to scream and cry for the
defendant to stop. The victim offered to peform fellatio if the defendant would not penetrate
her. The fellatio was brief, and the defendant told her to bend over the hood The victim
struggled while the defendant hdd her by the neck and stifled her screams with a hand over her
nose and mouth. The victim said the defendant briefly penetrated her before having her bend
ove. Thevictim saw car lights emerging from a driveway and broke away, running for the car.
The car did not stop. The defendant gathered the victim@ clothing and left the scene in the
victim@ car. The victim came to a house where she was admitted, given clothes, and the
incddent was reported to law enforcement. The victim showed the responding officer where the
rapehad occurred. Her panties were foundat thescene Thevictim was taken to the hogital for
therape examinaion. Thevictim stated tha she had pad $500for her car and had not given the
defendant conent to take the vehicle.

On cross-examindion, thevictim testified that she had consumed two twelve-ounce beers
a the party. Shedenied any convesation with the defendant about roughsex prior to the rape
Shesaid she had told the defendant that his peniswas Q . . too big, that it would notgoin.O The
victim testified that shewas penedrated once while in the car and again onthe car hood.

Wayne Phillipstestified that helives at 2964 Holmes Gap Road near Watertown. He was
wakened in the early morning hous by the victim banging on his doa. The nudevictim told
him she had been raped. Mr. Phillips gave her clothing and called the Wilson County Sheriff@
Department.

Detective Captain Don Hamblen of the Wilson County Sheriff@ Department investigated
this case. On November 1, 2002,he and another officer went to the residence of the dfendant®



mother, Sherry Osbome, on Holmes Gap Road. The officers saw the victim@ vehicle in the
woodsnear theresdence. Ms. Osbome was contacted at her work and gave permission for the
officers to enter theresidence. The defendant was foundhiding in the attic compartment. The
victim@® keys were foundin the defendant@ possession.

Detective Chris Hodge of the Wilson County Sheiff@ Depatment interviewed the
victim at Wayne Phillip® house. He described the victim as very upst, crying, and with red
marks on her neck. When the victim took the officers to the crime scene, the victim@ panties
were foundin the roadway. The remainde of her clothes were foundin her car when it was
discovered.

Detective Hodgeinterviewed the defendant on November 1, after giving him the Miranda
advisory warnings The ddendant related tha he had drank heavily at the party and had argued
with a male guest. The victim offered the defendant a ride, and the defendant drove her car.
According to the defendant, he began rubbing on the victim and talking about sex. The victim
told him that Ghelikes it roughand hair pulled.O The defendant stopped the car on Holmes Gap
Road and disrobed the victim whileindde the car. Thevictim suggested moving outsde. When
the victim saw the defendant@® penis, she said it was too big. The defendant said he was aready
excited and penetrated he vagina and held her arms down agangt the car. According to the
defendant, thevictim Gaid stop afew times but| didn@O Thevictim broke away and ran toward
a car@ headlights. The defendant drove to his mother@ house and hid the victim@ car in the
woods Thedefendant said, Q realized what | did was wrongand 1@n sorry for that.O

On cross-examinaion, Detective Hodgeaffirmed tha the victim@ clothes were not torn
and that there were no scratches on thedefendant.

The State rested, as did thedefense, after voir dire of thedefendant.
Sufficiency of the Evidence

We will condder first the defendant@ contention tha no rationd trier of fact could have
foundthe defendant guilty of rape unde Tennessee Code Annofated section 39-13-503@). The
defendant argues tha the sexud penetration was with the victim@ congent or, dternaively, that
the defendant did not know that the victim was not consenting. Our review of the record
indicates there was ample evidence to suppot the defendant@ conviction.

Our standad of review when the defendant questionsthe sufficiency of the evidence on
apped is Qvhether, after reviewing the evidence in the light mog favorable to the prosecution,
any rationd trier of fact could have found the essential elements of the crime beyond a
reasonale doubtO Jackson v. Virginia, 443U.S. 307,319,99 S. Ct. 2781,2789(1979. Wedo
not reweigh the evidence but presume tha the jury has resolved all conflicts in the testimony
and drawn all reasonable inferences from the evidence in favor of the State. See State v.
Sheffield, 676 SW.2d 542, 547 (Tenn. 1984) State v. Cabbage 571 S.W.2d 832, 835 (Tenn.
1978) Questionsaboutwitness credibility were resolved by the jury. See State v. Bland, 958
S.W.2d 651,659 (Tenn.1997)




A conviction for rape requires proof of sexud pendration of a victim by the defendant
accompanied by any of thefollowing circumstances:
(1) Force or coercionis used to accomplish the act;
(2)  Thesexud penetration is accomplished without the consent of the victim
and the defendant knows or has reason to know at the time of the
peneration tha thevictim did notconsent.
T.C.A. 83913503 a) (1997)

The victim tegtified tha the defendant forcibly penetrated her despite her protestations
and demandsfor him to stop. The defendant, in his statement, admitted that he hdd the victim
down and penetrated her in disregard to her objections The defendant@ subsequent actions of
fleeing from the scene and of hiding the victim@ car and himself bdied any pretense to the
defendant@ claim of consensud sex. Given such proof, arationd jury would befully judtified in
finding the defendant guilty of rape

As a corollary to the sufficiency issue the defendant contends tha the State failed to
make an eection of the offense on which it relied to obtain the guilty verdict. The election was
neither demanded at trial or noted in the defendant@® motion for anew trial. Theissueis subject
to being consdered as waived pursuant to Tennessee Rule of Appdlate Procedure 3(e); however,
this court may consder plain error upontherecord unde Rule 52(b) of the Tennessee Rules of
Crimind Procedure, State v. Smith, 24 SW.3d 274, 282 (Tenn. 2000) In order to review an
issue unde the plain error dodring five factors mug be present: (1) the record mug clearly
establish what occurred in thetria court; (2) a clear and unequivocal rule of law mug have been
breached; (3) a subdantia right of the defendant mugt have been adversely affected; (4) the
accused did not waive the issue for tactical reasons and (5) consderation of the error is
necessary to do subgantia judice. Smith, 24 SW.3d at 282.

Theddendant argues that thejury could have selected any of three pendrationstha were
referenced in thetestimony. Thevictim testified tha while the defendant was trying to pendrate
her vagindly, she offered to peform oral sex to prevent the vagind pendration. According to
the victim, the fellatio was brief, (t]ha went on for a second and | stopped.O On her direct
testimony, the victim testified to one vagind pendration tha occurred on the hood of the car.
The defendant@ counsl dlicited testimony during cross-examindion of the victim tha the
defendant also vagindly penetrated her whilein the car, Qug barely,Oas well as on the hood

The defendant now contends that due to the failure to elect an offense, the issue of
unanimity is in doubt The State points to the record tha reflects tha athough no formal
election was made, the prosecution, in argument, conaentrated solely on the defendant® vagind
penetration on the car hood the same as admitted by the defendant in his statement. While the
emphasis was placed on theinddent of vagind pendration, neverthdess, there was proof of two
other discrete acts of penetration.

The requirement of an election of offenses exists even thoughthe defendant has not
requested such. See Burlison v. State, 501 SW.2d 801,804 (Tenn. 1973. The mog important
reason for the election requirement is to enaure that the jury ddiberate over and rende a verdict
on the same offense. State v. Brown, 992 SW.2d 389, 391 (Tenn. 1999) The right of the




defendant to a unanimousverdict has been characterized as Gundanental, immediately touching
onthe conditutiond right of theaccused. . . .O Burlison, 501 S.W.2d at 804. In State v. Shdton,
851S.W.2d 134, 137(Tenn. 1993, citationsomitted, our supreme court observed:
[T]here should be no question that the unanimity of twelve jurors is required in
crimind cases unde our state conditution. A defendant® right to a unanimous
jury before conviction requires thetrial court to take precautionsto ensure that the
jury ddiberates ove the paticular chaged offense, indead of creating a
Qpatchwork verdictObased on different offenses in evidence.

One of the elements of rapeis Qunlawful sexud penetration of a victim by the defendant
or of the defendant by a victim.O T.C.A. & 39-13-503@) (1997) The eement of Qunlawful
sexud penerationOmeans Gexud intercourse, cunnilingus fellatio, and intercourse or any other
intruson, however sight, of any part of a person® body or of any object into the genital or and
opaning of thevictim@, the defendant@, or any other person@body.. . .O T.C.A. © 39-13-501(7)
(1997)

There was proof in this case tha the defendant penetrated the victim vagindly both while
in the vehicle and again outside thevehicle. Thevictim also testified to volunteering to perform
fellatio on the defendant in order to avoid vagina penetration. Undea the circumstances, the
victim@ GroluntarinessOcould have been construed as coerced. Each of these acts, thoughclose
in time, were discrete events and met the definition of unlawful sexud pendration for the offense
of rape. 1d.

State v. Phillips 924 SW.2d 662 (Tenn. 1996) in the context of a doubk jeopady
andysis, provided guidance on resolving whether acts were oneor multiple acts. Thefollowing
factors were provided:

(1) thenaure of theact;

(2)  theareaof thevictim@bodyinvaded by the sexudly assaultive behavior;

(3) thetime elapsed between the discrete condud;

(4)  the accused@ intent, in the sense that the lapse of time may indicate a

newly formed intent to agan seek sexud gratification or inflict abuse; and
(5) thecumulative punishment.
Id. at 665.

We are also aware that Githough separate acts of intercourse may be so related as to
conditute one crimind offense, genagaly rape is not a continuous offense, but each act of
intercourse conditutes a distinct and separate offense.O |d. at 664 (citation omitted). QA]n
accused may be convicted of more than one offense when the rape involves separate acts. . . .O
State v. Burgin, 668 S.W.2d 668,670(Tenn. Crim. App. 1984.

In light of the foregoing andysis, we are compdled to condude that the trial count(d
failure to require an election of offenses was plain error. Tha conduson does not, however, end
our inquiry. As noted previoudy, the indictment alleged a single act of aggravated rape The
prosecution in its opening argument, questioning at trial, and during closng argument focused
single-mindeally on the vagind peneration which occurred on the car hood. It was this act
which the defendant admitted. The defense dlicited the testimony during cross-examinaion of



the dight pendration which occurred in the car. The defense also had the victim clarify tha
there was oral penetration, placing emphasis to the act formerly mentionad incddentaly by the
victim during her direct testimony.

The State prosecutor, in opening argunent, referred only to a single act of pendration
which occurred on the car hood. The prosecution argued also that the passing car interrupted the
defendant@® actionsand bdied the defendant® primary defense that the sex was consensud. The
defense argual tha absence of vagind tearing indicated consent by the victim.

In closng argument, the prosecutor agan focused on a single act of pendration and
attempted to rebut the defendant@ claim of consensud sex. The prosecution emphasized how
the victim presented herself naked at a nearby hous and the fact tha the defendant left the
scene, secreted the victim@ car, and attempted to hide himself when authorities searched his
mother@ home. The prosecutor also emphasized the defendant@ statement that he did penetrate
the victim on the car in spite of ha demands to stop. No reference was made to other
pendrations

Theddendant, in cloang argument, emphasized his central defense which wasthat it was
congenaud sexua intercourse or tha the defendant reasonably bdieved it to be consensud.

Whenever a jury has multiple events from which to choo to convict for asingle aleged
act, an election of offenses should be required by the trial court. Shdton, 851 SW.2d at 137.
This is a responsbility of the trial court and is not dependent on a request by the defendant.
Kendrick, 38 SW.3d at 569. Failure to require the election is reversible error unless determined
to be hamless error beyond areasonable doubt Shdtonat 138.

Unde the facts of this case, we view the error as harmless beyond a reasonable doubt
The State@ entire and congstent focus of the aggravated rape countwas the vagina penetration
occurring on the car hood. The defendant@® admissionsfurnished corroboration to this incdent.
The other references to penetrations were tangential and were elicited by the defendant. The
proof, in sum, was overwhdming in suppot of the conviction of rape The defendant has not
demongrated tha heisentitled to relief onthisissue

I ndictment

In the next issug the defendant contendstha the indictment for aggravated rape did not
confer jurisdictiononthetria court for a conviction of rape

Theindictment charging the defendant with aggravated rapereadsas follows:

The Grand Jurors of Wilson County, Tennessee, duly empandled [sic] and sworn
uponther oah present tha James C. Osbome on November 1, 2002in Wilson
County, Tennessee, and before the finding of this indictment, unlawfully did
intentiondly, knowingly, or recklessly engage in unlawful sexud penetration of



[C.G.], and James C. Osbome caused bodiy injury to [C.G.], in violation of
Tennessee CodeAnnoiated @ 39-13-502,. . .

The essence of the defendant® argument is that the indictment failed to give notice of the
statutory circumstances of the use of force or coercion, tha the pendration was accomplished
withoutthe congent of the victim, and that the defendant knew or had reason to know at thetime
of the penetration that the victim did not consent.

GGenadly stated, an indictment is valid if it provides sufficient information: (1) to
enable the accused to know the accusation to which answer is required; (2) to furnish the court
adeguae basis for the entry of a prope judgment; and (3) to protect the accused from doubke
jeopady.O State v. Hill, 954 SW.2d 725,727 (Tenn. 1997) The statutory prescription for an
indictmentis asfollows:

The indictment mug state the facts condituting the offense in ordinary and

condse language without prolixity or repetition, in such amanne as to enable a

person of common undeastanding to know what is intended, and with that degree

of certainty which will enable the court, on convction, to pronoune the prope

judgment.O
T.C.A. ©40-13-202(2005) Attacks uponindictments are now approached Grom the broad and
enlightened standpoint of common sense and right reason rather than from the narrow standpoint
of petty preciosty, petifogging, technicaity or hair splitting fault finding.O 1d. at 728 (quoing
United Statesv. Purvis, 580 F.2d 853,857 (5th Cir. 1978)(citing Parsonsv. U.S,, 189F.2d 252
253(5th Cir. 1951)

Therelevant statutory sectionsdefining rape are as follows:

@ Rapeis unlawful sexud penetration of a victim by the defendant or of the
deendant by a victim accompanied by any of the following
circumstances:

(1) Force or coercionis used to accomplish the act;

(2)  Thesexud pendration is accomplished without the conent of the
victim and the ddfendant knows or has reason to know at the time
of the pendrationthat the victim did not consent.

T.C.A. ©3913-5033)(1)(2) (2003)

Therelevant statutory sectionsdefining aggravated rape are asfollows:

@ Aggravated rape is unlawful sexud pendration of a victim by the
defendant or the ddfendant by a victim accompanied by any of the
following circumstances:

(1) Force or coecion is used to accomplish the act and the defendant
is armed with a weapon or any article used or fashionad in a
manne to lead thevictim reasonably to bdieve it to be aweapon;
(2)  Thedédendant causes bodily injury to thevictim.
T.C.A. ©39-13-502a)(1)(2) (2003)

The defendant argues tha he was without notice in the indictment tha the sexud
penetration was without the consent of the victim and tha he had reason to know at the time of



peneration of the lack of congent. We are unpesuaded by this argument. A fair reading of the
statutes codifying aggravated rape and rape demondrates that both require an element of
overcoming thevictim@will and necessarily involving alack of consent.

Consent has long been recognized in Tennessee as a defense to rape except when
the victim is undeage or suffers a mental defect such as to rende coneent ineffective. The
defendant based his defense on the argument tha the defendant was receiving Onixed signdsO
which he interpreted as consent by the victim. The following excerpt from the defendant®®
closng argument is demongrative:

Thisis a case aboutwhen does no mean no? | submit to you tha you would have
to condude at the end of this case tha no does not aways mean no. You@e
talking here about crimind culpability, guilt of a crime, this requires you to
decide tha he intentiondly, knowingly or recklessdy penetrated her agang her
will. It requires you to decidewha was in Mr. Osbome® mind with regard to the
actionshewas taking. Theissue hereis notdid shewant it or did she not, okay?
She@ testified today tha she didn@ The issue is under the circumstances that
night did heknow or should he have known that she didn®want it.

In our view, thelanguaye of theind ctment provided adequae notice to the defendant and
the trial court of the charged offense and protected the defendant from double jeopady.
Furthermore, theindictment form complies with Tennessee Code Annotated section 40-13-202.

Jury Indructions

The defendant alleges in his next issue tha the trid cout@ induson of Qrimind
negligenceQ in its listing of culpable mental states resulted in an unreliable verdict. The
offending indruction was as follows: O\ person commits an offense who acts intentiondly,
knowingly, recklessly or with crimind negligence, as the definition of the offense requires, with
respect to each element of the offense.0

This quotd pottion of the jury indruction, however, was in the early pat of the
ingructionsand was not applied to the requirements for conviction for aggravated rape rape, or
the other lesser induded offenses.  Furthermore, the limiting phrase Gis the definition of the
offense requiresOwould avoid the confuson which the defendant contends caused an unreliable
verdict. We do not agree tha the portion objected to by thedefendant was error.

As the State points out in its brief, the trial court did issue an erroneousingruction by
stating tha the defendant could be convicted for aggravated rape or rape upona finding tha the
defendant acted Qecklessy.O This court in State v. Weltha Womack, No. E200302332CCA-
R3-CD, 2005Tenn. Crim. App. LEXIS 2, 29 (Tenn. Crim. App. at Knoxville, Jan. 4, 2009, hdd
tha aggravated rape is a naure of condud crime limiting the culpable mental states to
Ontentiond Oand xnowing.O Because rape al so requires sexud penetration, it also is a nature of
condud crime requiring the same mental states. The submission of recklessness as a mental state
lowered the State@ burden of proof and condituted error.




In the case at hand, the defense failed to make a contemporaneousobjection and did not
indudetheissue in the motion for new trial. Ordinarily this issue would be consdered waived
pursuant to Tennessee Rule of Crimind Procedure 52(b). As previoudy noted, five factors mus
be conddered to determine if lain errorOis present: () the record musg clearly establish what
occurred in thetrial court; (b) a clear and unequivocal rule of law mug have been breached; (c) a
subgantia right of the accused mug have been adversely affected; (d) the accused did notwaive
the issue for tactical reasons; and (€) consderation of the issue is necessary to do substantial
jugice. Smith, 24 SW.3d at 282.

After areview of the entire record, we are uncmnvinced tha the error of the trial court
prejudiced the defendant by affecting the outcome of thetrial. The defendant@ contention was
tha he engaged in the penetration of the victim in the bdief that he had conent. The evidence
presented demondrated that the defendant could only have had an intentiond or knowing mens
rea. Nothingin therecord suppoted the possibility of sexud penetration by recklessness. Thee
being no subdantial right of the defendant@® affected, the issue does not qudify for plain error
andysisandiswaived.

Motionto Suppress

Thedefendant next asserts that thetrial court erred in refusng to suppress the defendant(®
confession. The defendant contendstha dueto his intoxication, his waiver of Mirandarights
was not knowingly, intelligently, and voluntarily waived. The State contendsthat the denia of
the defendant@ suppression motion was propse.

Thetrial court® determination at the suppression hearing tha a confession was voluntary
is presumptively correct on appeal. State v. Stephenson, 878 S.W.2d 530, 544 (Tenn. 1994)
This deermination is binding unless the evidence in the record prepondeates agang tha
finding. Statev. Carter, 988 SW.2d 145,149 (Tenn. 1999)

When determining whethe an accused has voluntarily, knowingly, and intelligently
waived his Miranda rights, this court mug consder the totality of the circumstances which
existed when the accused waived these rights. Middlebrooks 840 SW.2d at 326; State v.
Benton, 759 S.W.2d 427,431 (Tenn. Crim. App. 1988) Thetotality of the circumstances mugt
reveal an unoerced choice and the required level of comprehenson. State v. Blackstock, 19
S.W.3d 200 208 (Tenn. 2000 (quoting State v. Stephenson, 878 SW.2d 530, 545 (Tenn.
1994). Where a defendant contends that his waiver of Mirandarights was not voluntarily or
undestandingly made, the court mugt consider such factors as the defendant@ age, level of
fundioning, prior crimind jugice experience, demeanor, responsgveness to questioning, possible
malingaing, and the manne in which the Miranda rights were explained. Blackstock, 19
S.W.3d at 208. However, nosingle factor is necessarily determinative. 1d.

Detective Chris Hodge in his testimony at the motion to suppress proceeding, stated that
the defendant spoke clearly and was very observant. Detective Hodge said the defendant was
GineOand no signsof imparment by intoxication were noticed. According to Detective Hodge
the defendant Gknew everything that was going on.O The defendant was arrested at 3:36 p.m. on



November 1, 2002 and signal the Miranda waiver at 4:30 p.m. on tha date. The rape had
occurred between 4:00 and 5:00 a.m. on November 1.

The ddfendant testified at the suppression hearing that he had no recollection of events
after the paty. He did not remember driving to his mother@ hous or being arrested in his
mother@ attic. The defendant stated his first recollection was waking on November 2, and
wondeing why hewas dressed in orangeclothing.

Thetria cout made no findingsof fact on the record in denying the motion to suppress.
This omission does not assist us in our review; however, it implicitly rejects the defendant®
contentions and finds a knowing and voluntary waiver by the defendant. The facts do not
prepondeate agang such a finding. Althoughthe defendant professed to a loss of memory at
the suppression hearing, his statement given on the afternoon of November 1 demonstrated
clarity in his recollections of the evening before. The defendant was able to give specific
information conaerning the route he had driven from the party in Smyrnato his mother@ address
in Wilson County. He recaled convesation between himself and thevictim, aswell as details of
the sexud encountr.

The State, as the prevailing paty, is entitled to the strongest legitimate view of the
evidence and all reasonable inferences drawn fromtha evidence. State v. Hicks, 55 SW.3d 515,
521 (Tenn 2001) In lightof Detective Hodge3 testimony and the incongstences demongrated
by the defendant, the trial court was entitled to rgject the defendant@ claim of amnesia by
intoxication. We agree that the defendant@ waiver was knowingly, intelligently, and voluntarily
made

Sentendng

The ddfendant, in his last issue asserts that the trial court erred in sentenang which
resulted in a Qlispropottionae and unduly harsh sentence.O This court@ review of the sentence
imposed by thetrial court is de novowith a presumption of correctness. T.C.A. @ 40-35401(d).
This presumption is condiioned upon an affirmative showing in the record tha the trial judge
congdered the sentencing prindples and al relevant facts and circumstances. State v. Pettus
986 S.W.2d 540,543(Tenn. 1999) If thetria court failsto comply with the statutory directives,
there is no presumption of correctness and our review isdenovo. Statev. Poole, 945S.W.2d 93,
96 (Tenn. 1997.

The burden is uponthe appedling party to show tha the sentence isimpropea. T.CA. ©
40-35-401(), Sentendng Commission Comments. In conduding our review, we are required,
pursuant to Tennessee Code Annofated section 40-35-210, to condder the following factors in
sentendng:

(1) [theevidence, if any, received at thetrial and the sentencing hearing; (2) [t]he

presentence report; (3) [tlhe prindples of sentendng and arguments as to

sentendng aternaives; (4) [t]he nature and characteristics of the crimind condud
involved; (5) [€]lvidence and information offered by the paties on the
enhancement and mitigaing factorsin aa 40-35-113 and 40-35-114;and (6) [a]lny



statement the defendant wishes to make in the defendant® own behdf about
sentendng.

If no mitigating or enhancement factors for sentencdng are present, Tennessee Code
Annotated section 40-35-210(C) provides that the presumptive sentence for mog offenses shdl
be the minimum sentence within the applicable range State v. Lavende, 967 S.W.2d 803,806
(Tenn. 1998; State v. Fletcher, 805 SW.2d 785, 788 (Tenn. Crim. App. 1991). However, if
such factors do exist, a trial court should enhance the minimum sentence within the range for
enhancement factors and then reduce the sentence within the range for the mitigaing factors.
T.C.A. ©8 40-35-210(@); State v. Arnett, 49 SW.3d 250,257 (Tenn. 2001) No particular weight
for each factor is prescribed by the statute as the weight given to each factor is left to the
discretion of thetria court aslongasthetrial court complies with the purpogses and prindples of
the sentending act and its findingsare suppoted by therecord. Statev. Madden, 99 SW.3d 127,
138 (Tenn. Crim. App. 2002) see T.C.A. © 40-35-210, Sentencing Commission Comments.
Neverthdess, should there be no mitigating factors, but enhancement factors are present, a trial
court may set the sentence abovethe minimumwithin therange T.C.A. ©40-35-210(); State v.
Imfeld, 70 S\W.3d 698,704 (Tenn. 2002)

If our review reflects tha the trial court followed the statutory sentencing procedure,
imposed a lawful sentence after giving due consderation and propea weight to the factors and
prindples set out unde sentendng law, and the trial court® findings of fact are adequaely
suppoted by therecord, then we may not modify the sentence even if we would have preferred a
differentresult. State v. Hoope, 29 SW.3d 1, 5 (Tenn. 2000.

The convicted offense of rape is a Class B felony. The defendant was sentenced as a
Range | offenda. The presumptive sentence for such an offende is eight years prior to the
application of appropriate enhancement and mitigating factors. The tria court applied two
enhancement factors, found no mitigaing factors, and imposed a sentence of twelve years at
100% Theenhancement factors foundapplicable were: (1) the defendant has a previoushistory
of crimind convictionsor behavior; and (2) the offense was committed while the defendant was
on probaion as aresult of a prior felony conviction. T.C.A. @ 40-35114@) and 14(c).

The record reflected tha the defendant had three convictions for driving on sugpended
license and one conviction for crimind impersonation, casud exchange of marijuana and theft
ove $10000. The defendant was on probaion for the theft conviction at the time of this
offense.

The defendant avers tha the trial court abused its discretion in sentendng the defendant
by Ggoing] to great lengthsin looking for possible aggravating factorsOwhile not searching for
possible mitigaing factors. We condder this a strangeallegaion when no suggested mitigaing
factors were filed on the defendant® behadf. Our review of the record indicates tha the trial
court followed the sentendng procedures and made findingsof fact suppoted by therecord. The
applicability of two enhancement factors and the absence of mitigating factors suppot the
defendant@® sentence of twelve years.

Condusgon



We have conduded from our review of the record tha no reversible errors are present.
Accordingly, we affirm the judgment of conviction.

JOHN EVERETT WILLIAMS, JUDGE



