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OPINION



Thefollowing facts,pertinentto the petitionerOsonvictionsappeain this courtOs
opinion affirming those convictions:

During the evening of October 16, 2000, the victim,
Kimberly Matlock, fell asleepon the couchwith hertwo-year-old
sonwhile watchingtelevision. Sometimdater, thevictim woke up
when|[the petitioner]coverednherfacewith a tee-shirtandtold her
to do what he wantedif shedid not wantto die. [The petitioner]
draggedhevictim to herbedroom put heron thebed,andtied her
hands with a cord cut from an iron.

. . . [The petitioner] removedthe victimOsshorts and
performedoral sexon her,thenpenetratecher. During this time,
he told her he knew her husbandandthat he had beenwatching
her. He told thevictim heloved her, but knewthatshewould not
have anythingto do with him, so he hadto rapeher. At some
point, thevictim tried to loosenthe tee-shirtaroundherfacesoshe
could breathe better, and [the petitioner] struck her on the jaw.

After hewasthroughrapingher,[the petitioner]pulledthe
victim into the bathroomandplacedherin the bathtub. He turned
on the water and attemptedto washher lower body. When [the
petitioner]wasfinished, he closedthe showerdoor, turnedoff the
lights, andleft the room, telling the victim hewouldkill herif she
called the police. The victim waited a few minutes until
everythingwas quiet, thenwrappeda towel aroundherself. She
telephoned her mother and told her she had been raped.

. . . After the police questionedthe victim for a few
minutes,shewastransportedo the hospitalwherea rapekit was
performedanda blood sampletaken. All thevictim couldtell the
police aboutthe rapistwasthathe wasan Afro-Americanbecause
shesaw his barearm, andthat he had a deepvoice. The victim
later testified that she had never met [the petitioner].

The nextday, thevictim returnedto herhome.. .. At the
backof the apartmenta window screenlay on the ground,anda
rain bucketwasturnedupsidedownbeneathherbedroomwindow.
Thefan thathadpreviouslybeenin herbedroomwindow now lay
onthefloor. Noneof thefingerprintslifted at the scenematched
[the petitionerOs].

Lt. Tim Nanneyinterviewed[the petitioner]Jon Octoberl9,
and[the petitioner]gavea statemenasto his activitieson the night
of therape.. . . [The petitioner]consentedo a DNA testingand
the drawing of a blood sample. The testing revealedthat the



spermatozopresentn the victimOwsaginal swabbingbelongedo
[the petitioner].

[The petitioner]took the standin his own defenseat trial,
anddrew a completelydifferent picture of the eventsoccurringon
Octoberl16, 2000. Accordingto [the petitioner], he first metthe
victim sometime in late Augustor early September. One day,
while he was standingon a streetcorner,the victim drove by,
stoppedandasked[the petitioner]if hehadanydrugs.. . . During
his first contactwith thevictim, [the petitioner]directedhertoward
aparkwherehe purchasedocainefrom JamedHaines. Thevictim
gavehim a small amountof drugsas payment,andthey smoked
the drugs together. . . .

On Octoberl6, 2000,thevictim stoppedthe petitioner]as
hewaswalking home[and] askedhim if he hadanydrugs. When
he saidhe did not, thevictim told him to comeoverto herhouseif
he wasableto purchaseany drugs. After sheleft, [the petitioner]
securedsomedrugsfrom Mr. Haines,and went to the victimOs
apartment.Whenhe knockedon the backdoor, the victim let him
in, and he followed her into the living room whereshehadbeen
sitting with her son. They talked for a few minutes,and [the
petitioner]gavehera small pieceof cocaine. Sheaskedfor more,
but [the petitioner] replied that he would not give her any more
until she had sex with him.

The victim and [the petitioner] went into her bedroom
wherethey first had oral sex and thenintercourse. When they
werefinished,[the petitioner]got readyto leaveandadmittedhe
did not haveany moredrugs. Thevictim becamevery angry.. . .
[The petitioner] felt that the victim had accusedhim of rape
becauseshewas madthat he renegedon his promiseto give her
drugs in exchange for sex.

State v. David Earl Palmer, No. W2001-02515-CCA-R3-CDslip op. at1-4 (Tenn.Crim. App.,
Jackson, Dec. 13, 2002).

After his convictionswere affirmed, see id., the petitionerfiled on March 19,
2004,a pro sepetition for post-convictiorrelief. The post-convictioncourtappointedcounsel,
andanamendedetitionwasprepared.As amendedthe petition setout 15 allegedinstanceof
ineffective assistancef counselanda claim of illegal sentencing. The post-convictioncourt
conductedan evidentiaryhearingon March 16, 2005. In largemeasurethe evidencepresented
atthe hearingconsistedasit oftendoes of the petitionerOtitany of complaintsaboutthe actions
of counsel,with counselOgestimonyoffering a conflicting view of the facts. Much of the
evidenceat the hearingbelow was gearedtowardfactualassertiongertinentto the ineffective
assistance claim.



The state called former counselwho addressedhe instancesof ineffective
assistancallegedin the petition. Regardingthe failure to subpoenalamesHainesfor trial,
counseltestified that her investigationrevealedthat Hainesdeniedbeing a drug dealer,and
thereforeshedid not think that his testimonywould be beneficial. Counselexplainedthateven
hadshecalledHaines his testimony at best,would haveonly relatedto the victimOsredibility,
andcounselmadea tacticaldecisionnot to pursuethat courseconsideringhe sympathythatthe
victim would likely engender.

CounselspecificallyrecalleddiscussingHaineswith the petitioner. Counselsaid
thatsheconsultedwith the petitionerat the Carroll County Jail Oaminimum of four timesfor at
leastan hour each.O She and the petitioner discussedhe entire case,and she advisedthe
petitioner why she did not regard Haines as being a useful addition to the defense case.

The victim hadtwo children. Regardingthe victimOsnine-year-olddaughter,
counselagreedthat shedid not attemptto interview the child. To counselOknowledge,law
enforcemenbfficers likewise had not interviewedthe daughter. Counselunderstoodhat the
daughterwas asleepand did not seeher motherOattacker. Additionally, the victim OwasnOt
goingto let this child talk to [counsel].OMoreover,in counselOsxperiencejurors did not Olike
it much [when defense counsel] beat[s] up on a rape victimOs kid.O

Whenaskedon cross-examinatioaboutOfficer BookoutOfailure to establishat
trial any signs of forced entry, counselexplainedthat forced entry is not an elementof
aggravatedburglary. Counselecalledthatthe defensealid establisithatnoneof thefingerprints
found on the victimOsvindow matcheahoseof the petitioner,andcounselid regardthe lack of
fingerprintsasimportantto rebutthe stateOtheorythat the petitionergainedentry to the house
through the window.

Counsel testified that her strategydid not include attacking the victimOs
credibility throughexploiting the victimOsprior criminal history or possibleillegal drug use.
DNA testingin the caseestablishedhat the sperminside the victim matchedthat of the
defendant. Another considerationwas the defendantOssistencethat he and the victim had
consensuakexualrelations, despiteevidencethat the assailantbound the victim with an
electrical cord cut from her iron.

Although the petition allegedthat counselOserviceswere deficientfor failure to
objectto a jury instructionaboutaggravatedurglary, counselcould not recall any problems
with the jury instructions. Similarly, althoughthe petition allegedin a genericfashionthat
counsehadfailed to assignerrorto thetrial courtoverrulingdefenseobjectionscounserecalled
no particular objection or ruling to which the petitioner might be referring.

Counselwas askedaboutthe petitionerOpreliminary hearing. Counselrecalled
the hearingandrecalledinvestigatingand preparingfor the hearing;counseldid not call any
witnessesat the hearing. Counselsaid that she consultedwith the petitioner about the
preliminaryhearingto developpertinentfactsandto explainto the petitionerthat Owinning@he
preliminary hearing was not her objective.



CounsetestifiedthatsheOworkedardQn preparingfor trial. Counselexamined
all of the stateGdocumentsinddiscoveryin aneffort to predictwhatthe testimonyof the stateOs
witnessesvould be. Counselreviewedwitnessstatementandinterviewedwitnesses.Two of
the witnessegrovidedcounselwith informationthat conflictedwith their statementgiven to
law enforcemenbfficers. Counselcharacterizedhe discoveryprocessn the caseas OnormalO
and consistent with the stateOs open-file discovery policy.

Counselprovidedthe petitionerwith a copy of everythingreceivedirom the state.
Counsefecalledonesuchitem wasareportof a medicalexaminatiorof thevictim. Counseldid
not subpoendhe medicalexaminerbecausdne waspreparedo testify thatthe victim wasraped,
thatshewascrying andupset,andthatshehadphysicalinjury. Thattestimonywould not have
contributed positively to the theory of defense.

Counseldid not think that she photocopiedcrime scenephotographdor the
petitionerbecausehe xerox quality of the copieswasusuallypoor. Counseldid, however,show
her discovery photographs to the petitioner, and they discussed what the photographs depicted.

Another ineffectivenessallegation centeredon counselOfailure to challenge
potentialjurors including a juror who knew the victim and one of the investigatingofficers.
Counseldid not Orecallvery muchaboutthe jury.O Counseldid not exerciseall of the defense
challengesandshebelievedthat sheaskedthe petitionerif therewasanyoneelsehe wantedto
excusefrom thejury. Counseltestifiedthatit would havebeenOhighlyirregularGor ajuror to
be dismissed and then reseated on the jury panel.

Counseldid not recall her efforts regardinga motion for newtrial. Shesimply
remembered filing such a motion and that it was overruled.

The defersetheory,accordingto counselwasconsensuasex. OThatQshat[the
petitioner]told [her] happenedand[she]didnOt . . haveanythingelseto go on.O Counseldid
not rememberif the petitionertestified at trial, but counselrelatedthat thosedecisionsare
customarily made by the client after consultation with counsel.

On cross-examinatiorgounsetkestifiedthatshewasnotinvolvedin the caseuntil
the first of November;at that point, the petitionerhad beenunderarrestsince October19.
Counselestimatedhatshewould havemetwith the petitionerat leastoncefor alengthyperiod
of time beforethe preliminaryhearing. Counselwasuncertainwhethershespokewith any of
theinvestigatingofficers prior to the hearing;shebelievedthatthe petitionerwasthe only person
whom she consulted.

Counselrecalledthat a searchwarrantwas executedprior to her beinghired by
the petitioner. The petitioner,however,wasin contactwith counselduring that period. In
counselOsstimation the searchwarrantaffidavit Owasa bit slim on probablecause,@ndshe
contestegrobablecauseat the preliminaryhearing. At a latertime, the trial courtoverruleda
formal motion to suppresdhat counselfiled. The dispositionof the motion ultimately was
inconsequential because the petitioner had signed a consent form agreeing to provide blood.



After the petitionerwasindictedby the grandjury, counselbobtainedandreviewed
discoverymaterialsfrom the state. Shespokewith the petitionerOprobablya minimum of four
occasionsat the jail [about] the discovery.O Counselrecalledinterviewing only one law
enforcemenofficer, but shedid not askto look at hisfile. Counseldid notrememberf sheever
discussedvith the petitionerthe victimOsnedicalexamination. CounselO®view of the medical
report disclosed no exculpatory evidence.

Counselreiteratedthat Haines, the individual who the defendantwanted
subpoenaed, was not going to corroborate anything the petitioner wanted to introduce. Although
counseldid not speakto Haines,counselOassistantdid. Hainesprofessedo know nothing
aboutdrug salesto the victim. CounselOsssistantlid not askHainesif he hadpreviouslyseen
the petitionerandthe victim together. CounselOsffice personnelwere unableto uncoverany
criminal history of the victim.

CounseWwasagainquestionedboutproblemswith ajuror who wasdismissedut
thenreseated.Counselagainrespondedhatshedid notrecallanythingof thatnature. The post-
convictionjudge,who also presidedat the trial, interjectedthat he alsohad no recollectionof
suchan event. Counselagreedthat shehadnot challengedhe racial compositionof the jury,
and she did not know how many African Americans served on the petitionerOs jury.

The petitionertestifiedin the evidentiaryhearingthat while incarceratedhe had
filed a pro se post-convictionpetition. After the court appointedcounselto representhe
petitioner,the petitionwasamended.The petitionerexplainedthathis allegationaboutthe juror
arosewhenthe groupof potentialjurors were beingquestioned.The petitionersaidthat he did
not wanta specificjuror andcommunicatedis desireto counsel. Counsel however,saidthat
becausehe juror formerly wasacquaintedwvith the victim, the juror might possessnformation
castingdoubton thevictimOredibility. The petitionertestifiedthathethoughtthe jurorOfiame
was Kristy and that she was from Skullbone.

The post-convictioncourt expressedconcernabout the juror allegationand
declaredhatthetrial courthadnot excused juror, allowedthe juror to remainin the audience,
and then reseated the juror. The post-conviction court stated, O[S]Jomeone is badly mistaken.O

The petiionertestifiedthathe knew Haineswould denybeinga drug dealer,Obut
everybodyknows heOs known drug dealer.OAs long as Haineswas not worried aboutbeing
arrestedthe petitionerclaimedthat Haineswould havetestifiedto seeingthe petitionerandthe
victim togetherprior to the day of the rape. Petitioneralsodisagreedhatthe victimOslaughter
sawnothing. He testifiedthatthe child cameinto the room, andthe victim told the child to get
cigarettes in the front room and bring them to the victim.

The petitionerconcededhat he did not know how manytimescounselmetwith
him. He then estimatedmeetingonly two or threetimes with counsel. The petitionerOs
testimonyaboutcounselhaving providedhim copiesof discoverywasvague. He claimedthat
counseltold him no photographsxisted,and shetold him the only thing shereceivedin
discoverywasthe DNA testresults. Accordingto the petitioner,two or threedaysbeforetrial,
counselshowedhim the medicalexaminationreporton the victim. He testifiedthathe did not
see any photographs until trial when they were introduced by the state.



The petitioneragreedhatcounseldid speakto him pretrialaboutthe window and
lack of fingerprintevidence. He criticized counselOsandlingof the information,however,and
said that his fingerprints should have been on the back door.

On cross-examination, the petitioner agreed that counsel discussed potential jurors
with him andwhich onesshouldbe excused. He then claimedthat it was counselOdecision
aboutwhich jurorsto excuse. He wasaggrieved however that counseldid not excusethe one
juror he requested.

As for the witness JamesHaines, petitioner agreedthat he never had an
opportunityto talk with Hainesaboutpotentialtestimonyand, therefore,did not know what
Haineswould say. The petitionerseemedinconcernedhat HainesOstimonycould havebeen
unfavorable.

The petitionercontradictedhis earliertestimonyaboutwhat he did and did not
receivefrom counsel. Ultimately, petitioneracknowledgedeceivingmore thanjust a DNA-
relateddocument.He thenexplained Olreadthe majority of everythingthatshesentto methat|
felt important.O

Finally, the petitionerwas cross-examine@bouthis complaintthat counseldid
not exploit the absenceof a forcedentry. Evidently, the petitionerbelievedthat he could not
havebeenconvictedof aggravatedurglaryif therewasno proof of forcedentry. The post-
conviction court notedthat the petitionerwasjust quibbling aboutthe elementsof aggravated
burglary.

At the conclusionof the hearing,the post-convictioncourttook the matterunder
advisement.On May 17, 2005,the courtissueda written orderdismissingthe petition for post-
convictionrelief. The orderincludesfactualfindings, credibility determinationsanda cogent,
succinctanalysisof the variousclaims. The post-convictioncourt cited State v. Gomez, 163
S.W.3d632 (Tenn.2005), as disposingof the petitionerOslegal sentencingcomplaint,andit
thenaddressedhe allegationsof counselOseffectiveness.The post-convictioncourt credited
trial counselOgestimonyrelative to her extensiveinvestigationand trial preparation,her
interviewswith the petitioner,herexplanatiorof the discoveryprocesshertacticaldecisionsnot
to call JameHainesor thevictimOslaughterat trial, andher developmenof atheoryof defense
in light of the DNA results. The post-convictioncourt found the record devoid of proof
suggestinghat minoritieswereimproperlyexcludedfrom thejury pool. As for the petitionerOs
insistencethat a juror was excusedbut later reseatedthe court concludedthat the petitionerOs
assertionwas misplaced;the jury selectiontranscriptreflectedthat a juror was mistakenly
dischargeecausef a misnomeron the form for the defendantQseremptorychallengesand
oncethe mistakewasdiscoveredjt waspromptly correctedanddonewith the knowledgeand
consent of the petitioner.

The post-conviction court summarized its findings in the following fashion:
In summary,the petitioner has not shown any grounds

which would entitle him to post-convictionrelief. He was
adequatelyandfully representety an experience[djrial attorney



who engagedn extensiveinvestigation,advancecevery possible
legaltheorythatwasavailableto the petitioneranddid sowith the
petitionerORill knowledgeandconsent. In short,thereis nothing
in this recordwhich would remotelysuggesthat therehasbeen
any constitutional abridgement.

As we shall explain, our review convincesus that the post-convictioncourtOs
rulings should be affirmed.

Standard of Review and Ineffective Assistance of Counsel

To obtainpost-convictiorrelief, a petitionermustshowthathis or herconviction
or sentences void or voidablebecausef the abridgmenbof a constitutionakight. T.C.A. & 40-
30-103(2003). The petitionerbearsthe burdenof proving factualallegationsn the petition for
post-convictiorrelief by clearandconvincingevidence. Id. @ 40-30-110(f). A post-conviction
courtOfactualfindings are subjectto a de novo review by this court; however,we mustafford
these factual findings a presumptionof correctnesswhich is overcomeonly when a
preponderancef the evidencds contraryto the post-convictiorcourtO$actualfindings. Fields
v. State, 40 S.W.3d450, 456 (Tenn.2001). A post-convictioncourtOsonclusionsof law are
subjectto a purelyde novoreview by this court,with no presumptiorof correctness.d. at457.
The Tennesse&upremeCourt hasheld that the issueof ineffective assistanc®f counselis a
mixed questionof law andfact and,as such,is subjectto de novoreview. State v. Burns, 6
S.W.3d 453, 461 (Tenn. 1999).

To establishan abridgemenbf the right to the effective assistancef counselas
guaranteedh the Sixth Amendmento the United StatesConstitutionandArticle |, section9 of
the TennesseeConstitution, the claimant must show both that counselOperformancewas
deficientandthatthe deficiencyprejudicedthe defense. Nichols v. State, 90 S.W.3d576,586
(Tenn.2002); Strickland v. Washington, 466 U.S. 668, 692, 104 S. Ct. 2052,2067 (1984).
Deficient performanceof counselequateso Oact®r omissiongthat] were so seriousthatthey
fell below an objective standardof reasonablenessnder prevailing professionalnorms.O
Nichols, 90 S.W.3dat 587. The courtreviewingcounselOgerformancenot only evaluateshe
claimeddeficiencyfrom counselQserspectivet time of the allegedactsor omissionsputit also
indulgesOaheavymeasureof deferencdo counselGsidgments.Qd.; Burns, 6 S.W.3dat 462.
Counselshould not be deemedto have rendereddeficient performancemerely becausea
differentprocedureor strategymight haveproduceda differentresult. See Williams v. State, 599
S.W.2d 276, 279-80 (Tenn. Crim. App. 1980).

To establishthat deficient performanceresultedin prejudice,the claimantis
required to demonstratethat Othereis a reasonableprobability that, but for counselOs
unprofessionakrrors,the result of the proceedingwould have beendifferent. A reasonable
probability is a probability sufficientto undermineconfidencen the outcome.QStrickland, 466
U.S.at694,104S. Ct. at 2068. The claimantOmusestablishthatthe deficiencyof counselwas
of sucha degreethat it deprivedthe defendantof a fair trial and called into questionthe
reliability of the outcome.@ichols, 90 S.W.3d at 587.



In our estimation,the evidenceoverwhelmingly supportsthe post-conviction
courtOsindings in this case,andit is unnecessaryo dissectevery point in detail. The court
madereasonablend unassailableredibility determinationghat supportedts conclusionthat
the petitionerreceivedeffective assistancef counsel,and the petitioneron appealsimply
restateshis complaintsin a conclusoryfashion that doesnot persuadeus that the courtOs
dismissabf the petitionwaserroneous We notethatonecrucial defectin the petitionerOsaseis
that the potentialwitnessesand unexaminedwitnesseswvere not called to testify at the post-
conviction hearing. See Black v. State, 794 S.W.2d 752, 755 (Tenn. Crim. App. 1990)
(imperativethat witnessegestify to determineprejudice). On the jury-relatedcomplaints,the
petitioner wholly failed to carry his burden of demonstrating entitlement to relief.

Sentencing

In his final issuethe petitionercomplainsthatthe trial courtimposeda sentence
basedupon facts not reflectedin the jury verdict or admittedby the petitioner. Relying on
Apprendi v. New Jersey, 530U.S.466,120S. Ct. 2348(2000),and Blakely v. Washington, 542
U.S.296,124S. Ct. 2531(2004),the petitionerinsiststhat his Oenhanced@ntencas, therefore,
illegal andnot authorizedby the United StatesConstitution;he seekseductionof his sentenceo
the statutory minimum.

Apprendi and Blakely do not avail the petitionerfor two reasons. First, the
Tennesse8upremeCourtOslecisionin State v. Gomez, 163 S.W.3d632 (Tenn.2005),disposes
of the defendantQ&lakely argument.In Gomez, the courtdeterminedhat despitethe ability of
trial judgesto setsentenceabovethe presumptivesentencéasedn thefinding of enhancement
factorsneitherfoundby ajury or admittedby a defendantTennessee®@sntencingtructuredoes
not violate the Sixth Amendmentand doesnot conflict with the holdingsof Blakely, United
States v. Booker, 543 U.S. 220,125 S. Ct. 738 (2005), or United States v. FanFan, the case
consolidatedvith Booker. The Gomez courtexplainedthat O[tjheReform Act [of Tennessee]
authorizesa discretionary,non-mandatorysentencingporocedureand requirestrial judgesto
considerthe principlesof sentencingandto engagen a qualitativeanalysisof enhancemerdnd
mitigating factors. . . all of which serveto guidetrial judgesin exercisingtheir discretionto
selectan appropriatesentencavithin the rangesetby the Legislature.OGomez, 163 S.W.3dat
661.

Secondthe Gomez courtalsoruledthat Blakely did notannouncea newrule and
thatevenif Blakely hadannouncedinewrule, relief could be grantedonly in Opipeline@ases,
i.e.,thosein which theissuehadbeenpresentedor review. 163S.W.3dat 650. The petitionerOs
case is a separate collateral attack and is not in the pipeline.

Conclusion

In conclusionwe find no reversibleerror andaffirm the post-convictioncourtOs
denial of post-conviction relief.




JAMES CURWOOD WITT, JR., JUDGE



