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Both the petitione and his co-defendant were convicted by a jury of two counts of first degree
murder, onecountof aggravated rape and onecountof first degree burglary. The pditiona was
unsuccessful in his direct appea to this Court. He subsequently filed a pdition for pod-
conviction relief, which the pog-conviction court denied. The petitione was also unsuccessful
in his appeal of tha judgment. The pditiona filed a motion to amend his pog-conviction
petition to request DNA testing of evidence. The second pog-conviction court denied tha
motion. The pditiong appeds this decison. We affirm the decision of the second post-
conviction court.

Tenn. R. App. P. 3; Judgment of the Circuit Court is Affirmed

JERRY L. SMITH, J., ddivered the opinion of the court, in which THomAs T. WoobaLL and
JaMEs CurwooD WITT. JRr., JJ., joined.

Brett A. Patterson, Pro Se, Only, Tennessee.

Paul G. Summers, Attorney Geneaa and Reporter; C. Daniel Ling Assstant Attorney Generdl,
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OPINION

Factual Background
Following his conviction, the petitione filed a direct appea with this Court. We
summarized theundelying facts as follows:

On the night of Januay 9, 1987, Brett Patterson and Ronnie Cauthern
droveto the home of Patrick and Rosemary Smith, who were both Captainsin the
United States Army assigned to Fort Campbdl as nurses. The defendants wore



masks and gloves, and each carried a loaded revolver. After severing the
telephoneling the defendants broke a door pane, unlocked the door, and entered
the SmithsChouse. They were after alarge sum of money thoughtto be kept in the
bedroom

Once indde the defendants discovered tha the Smiths were a home
adeep. They awakened them and pulled them out of bed. Patrick Smith tried to
fightthem off, while Patterson made repested attempts to subduehim by applying
a Gleeper,0a wrestling hold designal to cause unconsiousiess.  Failing this,
Patterson strangled Mr. Smith with a length of B800miilitary cord. Investigators
|ater recovered similar cord from the defendant@ residence when they searched it.

Mrs. Smith was strangled with a silk scarf into which a narrow vase was
inerted to form a toumiqud. The medical examine foundtha the cartilage in
her throa had been fractured, an injury which would have resulted only from
application of great force. Mrs. Smith had also been raped.

When ndthe of the Smiths reported for duty on the following morning,
two of ther co-workers droveto ther home to investigate. Finding thedoorglass
broken, they caled the police. Investigators arrived promptly and discovered
Patrick Smith@ body in the master bedroom and Rosemary Smith@ body in a
guest bedroom

The houg had been ransacked and numerous items stolen, induding
articles of clothing, seventy dollars cash, personal checks, credit cards a video
cassette recorder, Mrs. Smith® engagement and wedding rings her watch, and
her purse. Thekeysto ther two cars were also taken.

In_the master bedroom investigators found a piece of paper with
Cauthern@ name on it. Also written on it was the SmithsOphone number,
address, and directionsto thar residence.

On the morning of Januay 12, 1987 an informant contacted the police
and told them tha Patterson and Cauthern, both of whom the informant knew
well, had admitted taking the SmithsOpropetty, sexudly abusng Mrs. Smith, and
killing them both.

The informant related to investigaors how Patterson and Cauthern had
broken into the hous, described the method by which the Smiths had been
strangled, and told of having seen several of the items stolen fromther resdence.
Theinformant said tha Cauthern was confident tha he and Patterson would not
be caughtbecause they had worn masks and gloves.

Investigators then proceeded to the residence that the defendant shared
with Cauthern and a third person-Eric Barbee. When they arrived, al three men



were present and officers saw several of the stolen items in the trunk of
Cauthern@ car.

The residence was searched, and a large amount of inaiminaing evidence was
Seized.

Both defendants were arrested; both gave detailed and highly inculpaory
confessions

State v. Brett Patterson, No. 88-245111, 1989 WL 147404,a *1-2 (Tenn. Crim. App., &
Nashville, Dec. 8, 1989) pam. app. denied (Tenn. March 5, 1990) The petitione and his co-
defendant were convicted in ajoint trial for two counts of first-degree murder, onecountof first
degree burglary, and one count of aggravated rape Id. at *1. The jury determined tha the
petitioneg should be sentenced to life in prison for the murder convictions The tria court
sentenced the pdtitiona to ten years for the burglary and forty years for therape 1d. Thetrid
court ordered the murder sentences and the rape sentence to be served consecutively, with the
burglary sentence to be served conaurrently with thefirst life sentence. 1d. This Court affirmed
the petitione'@ convictionsand sentences on direct appesl. 1d. at * 10.

The pditione filed a Petition for Pog-conviction Relief on Octobe 29, 1992 Brett
Allen Patterson v. State, No. 1999WL 701455,No. 01(01-9805CC-00221,at *1 (Tenn. Crim.
App., at Nashville, Sept. 10, 1999) pem. app. denied (Tenn. April 24,2000) This petition was
amended several times. Id. The pog-conviction court hdd hearingson December 9, 1996 and
April 4, 1997. Id. Following the last hearing, the pog-conviction court dismissed the
peitiona@ petition Id. On appesl, we affirmed tha judgnent. 1d. at 15.

On March 27, 2001, the pdtitione filed a motion to reopen his pod-conviction peition
aleging newly-discovered evidence. On September 9, 2003 the petitione filed a motion for the
pog-conviction court to accept an amended pod-conviction petition indead of his motion to
reopen his pod-conviction peition. The peitione subsequently filed an A\mended Motion for
DNA Testing of Evidence and Petition for Pos-Conviction Relief.O

On May 3, 2004,the second pog-conviction court filed an order and an opinion denying
the pditione@ motion for DNA testing and his second petition for pog-conviction relief. The
petitiona appealed the denial of his motion and petition.

ANALYSIS

The pditioneg presents ningeen issues for review in his brief. The second pos-
conviction court addressed oneissue on the merits, the DNA andysis issue The second post-
conviction court determined tha the majority of the other issues had been previoudy addressed
in the peitiona® direct appesl or his first petition for pod-conviction relief and subsequent
apped to this Court. These condusons were indudel in the order denying the petitione®@
second petition for pog-conviction relief.



The pod-conviction court@ findingsof fact are condusive on appeal unless the evidence
prepondeates othawise. See State v. Burng 6 SW.3d 453 461 (Tenn. 1999) During our
review of theissues raised, we will afford those findingsof fact theweight of ajury verdict, and
this Court is bound by the court@ findings unless the evidence in the record prepondeates
agang those findings See Henley v. State, 960 S.\W.2d 572 578 (Tenn. 1997); Alley v. State,
958 SW.2d 138,147 (Tenn. Crim. App. 1997) This Court may not reweigh or re-evaluae the
evidence, nor subditute its inferences for those drawn by the pog-conviction court. See State v.
Honeycutt, 54 SW.3d 762,766 (Tenn.2001) However, the pog-conviction court® condusons
of law are reviewed unde a purely de novo standad with no presumption of correctness. See
Fieldsv. State, 40 SW.3d 450 458(Tenn.2001)

Previously Determined and Waived Issues

The petitione® remaining issues indude (1) the petitiona has suffered total denial of
due process; (2) the prior findingsof fact of thetria court and Court of Crimind Appeds are
erroneouson ther face; (3) the investigatory raid was a warrantless intruson without probable
cause; (4) the warrantless arrest was againg conditutiond protections (5) warrantless searches
of the peitione@ residence, automobiles, and surrounding areas violated conditutiond
protections (6) interrogaionsof the pitione and his statement to law enforcement officers was
agang congtitutiond protections (7) the search warrant for the petitiona® residence was based
on an affidavit induding false statements; (8) thetrial court erred in ordering theredaction of the
statements of the defendants at trial and the standad applied by thetria court was erroneous (9)
the redacted statements were alowed in as evidence agang the petitiona @ right to confront
witnesses; (10) thetrial court erred when it allowed the redacted statements in before reviewing
them; (11) thetrial court erred when it ruled Patterson@® statement as redacted was admissible;
(12) the testimony of James Andrew was prejudicial hearsay; (13) the State® witnesses, Bobby
Gray, Michael Breedlove, Earl Crodkarell, James Andrew and Joseph Denning, presented
perjured testimony; (14) the assistant district attorney committed prosecutorial miscondud by
lying to petitiona@ counsl and the tria court about the existence of exculpaory statements;
(15) the State withhdd exculpaory evidence congsting of statements of two witnesses and a
police report; (16) peitiona was provided ineffective assistance of counsl because appointed
coung falled to investigae theraid, arrest, detention and interrogédion of the petitione; (17) the
petitiona was denied the effective assistance of coun®l because of alack of effort to investigate
the case, defend the petitioner and subject the State@ case to an adversarial testing; and (18) the
petitiona has been denied therightto afair trial.

These issues are not open for review by this Court. Issues (3) through (11) as listed
abovewere addressed in the petitione'® direct appedl. See State v. Brett Patterson, No. 88-245
[11, 1989WL 147404(Tenn. Crim. App., a Nashville, Dec. 8, 1989) pem. app. denied (Tenn.
March 5, 1990) Issues (16) through (17) were addressed in petitione @ first pog-conviction
petition. See Brett Allen Patterson v. State, No. 01001-9805CC-00221(Tenn. Crim. App., at
Nashville, Sept. 10,1999) perm. app. denied (Tenn. Apr. 24, 2000.

Furthermore, in a pog-conviction proceeding, Qa] ground for relief is waived if the
petitione pesondly or through an attorney failed to present it for deerminaion in any
proceeding before a court of compeent jurisdiction in which the ground could have been



presented unlessO the claim is based upon a newly-recognized conditutiond right with
retroactive application or the groundwas not presented as theresult of State actionin violation of
the federal or state congtitution. Tenn. Code Ann. o 40-30-206(g); see State v. Benson, 973
SW.2d 202 208 (Tenn. Crim. App. 1999. The remaining issues are ndthe based upon a
newly-recognized conditutiond right, nor were they presented on either direct appeal or thefirst
pod-conviction petition because of the State@ action in violation of the Tennessee or United
States Conditutions Therefore, theremaining issues are also waived.

DNA Testin

Undea Tennessee Code Annotated sections 40-30-304 and -305, a pog-conviction court
may order DNA andysis if the pog-conviction court finds four factors. Tennessee Code
Annotated section 40-30-204(1) requires tha the pod-conviction court find that (g reasonable
probability exists that the petitiona would nat have been prosecuted or convicted if exculpaory
results had been obtained through DNA andysis . . . .O (emphasis added). Tennessee Code
Annotated section 40-30-305(1) requires tha the pod-conviction court find that (a] reasonable
probability exists that andysis of the evidence will produe DNA results which would have
rendered the petitiona@ verdict or sentence more favorable if the results had been available at
the proceeding leading to the judgment of conviction . . . .O (emphasis added). The remaining
three factors areidentical for both sections

(2) Theevidence is till in existence and in such a condition that DNA andysis
may be conduded;

(3) the evidence was never previoudy subjected to DNA andysis or was not
subjected to the andysis tha is now requested which could resolve an issue not
resolved by previousandysis, and

(4) The application for andysis is made for the pumpos of demondrating
innoence and not to unreasonably dday the execution of sentence or
administration of justice.

Tenn. CodeAnn. ©40-30-304(2)-(4) & -305@R)-(4).

When this Court reviews a pog-conviction court@® decision determining whether to grant
relief unde the DNA Pog-conviction Act, the lower court is afforded consderable discretion
and our scopeof review islimited. Sedley Alley v. State, No. W200600179CCA-R3-PD, 2006
WL 1703820at * 5 (Tenn. Crim. App., a Jackson, June 19, 2006)citing Sedley Alley v. State,
No. W200401204CCA-R3-PD, 2004WL 1196®5 at * 3 (Tenn. Crim. App., a Jackson, May
26,2004) pam. app. denied (Tenn. Oct. 4, 2004); Raymond Roge Jonesv. State, No. E2003
00580GCCA-R3-PC, 2004 WL 2821300at *6 (Tenn. Crim. App. a Knoxville, Dec. 3, 2004)
perm. app. denied (Tenn. Mar. 21, 2005)(citing Willie Tom Endey v. State, No. M200201609
CCA-R3-PC, 2003WL 186647at *3 (Tenn. Crim. App., a Nashville, April 11, 2003). Prior
opinionsof this Court ondirect appedl, as well as appeals from prior pog-conviction petitionsor
habeas corpus petitions may be consdered by the trial court in reaching its decison. Sedley
Alley, 2006 WL 1703820et * 5. In addition, Qa] determination of the evidence and surrounding




circumstances is necessary to evaluae wheher exculpaory results would have prevented
prosecution or conviction or would have resulted in a more favorable verdict or sentence.O State
v. David |. Tucker, No. M200202602CCA-R3-CD, 2004WL 115132at *2 (Tenn. Crim. App,,
at Nashville, Jan. 23, 2004) The evidence consdered by the lower court may indude Qhe
evidence presented at trial and any stipulationsof fact made by either party.O Sedley Alley, 2006
WL 1703820t * 5.

The pditione argues tha both section 40-30-304 and 40-30-305 apply to his situaion.
He argues, unde Tennessee Code Annotated section 40-30-304, tha condusve DNA evidence
would have proven tha his admission to raping the victim was in actudity false and, therefore,
the jury would not have convicted him of aggravated rape In the dternaive, he argues, unde
Tennessee Code Annofated section 40-30-305, that if the jury had been provided condusve
proof, throughthe DNA evidence, tha he had not had sexud contact with the victim, the trid
court would have sentenced him to a lesser sentence, posibly to the extent of conaurrent
sentences ingead of consecutive sentences.

The State argues tha the petitione is unable to meet the first requirement of both
Tennessee Code Annotated sections40-30-304 and 40-30-305. Both those sections require that
the petitiona show tha he would not have been prosecuted or that he would have received a
more favorable outcome if the DNA evidence had been present. The State argues tha there was
ovewhdming evidence presented at trial, so this requirement could not be met in either statute.
Therefore, the State argues tha the second pod-conviction court@ judgment was correct.

The second pod-conviction court® findings with regard to the DNA issues are as
follows:

Brett Patterson and Ronnie M. Cauthern were found guilty of first degree
murders of Patrick L. Smith and Rosemary Smith. Both were convicted of raping
Mrs. Smith. Mr. Patterson was sentenced to life for the murders; Mr. Cauthern
was sentenced to desth.

Mrs. Smith was discovered in a separate bedroom. Her nightgown was
foundingde out with two buttons ripped from it. These two butonswere found
onthebed and near thebed. Mrs. Smith was left strangled and nude

Ingde this bedroom a red comforter was seized. On this comforter there
were two visible staing one characterized as wet and oneas dry. (Vol IX, p.4)
This comforter was marked as Exhibit 24. A rape kit was performed during the
autopsy and ddivered aso to TBI for andysis.

A multitudeof exhibits and testimony link Mr. Patterson to the killingsof
both Mr. and Mrs. Smith. During the search of Mr. Patterson® closet, a blue
cowboy ha was foundtha contained two sets of keys. These sets of keys were
matched to the Smith@ door locks and vehicles. (Vol. IX pps 71-75). Also a
Membes Only leather jacket was found in the same clost; this jacket was
identified as bang the coa of Patrick Smith. (Vol. IX 76). Mr. Patterson



confessed to the killingsas well as having Ghormal sexOwith Mrs. Smith. (Vol.
X 148) Mr. Patterson also confessed to Joseph Denning tha he killed two
persons (Vol. X, p. 34). Specificaly Mr. Patterson stated to Mr. Denning tha he
had killed these two persons (referring to the Smithsg) and tha he had to hdp
(Ronnie kill oneof them.[Q (Vol. X, p. 52).

Condance Howard, a forendc serologist, testified tha she examined a
stain on Mrs. Smith[@] nightgown. Spermatozoawere found. All other tests on
this stain were incondusve. Ms. Howard also tested the comforter. These tests
revealed sperm also. Other tests were incondudve. The rape kit taken by Dr.
Harlan was provided to Ms. Howard for testing. Agan spermatozoa were
present. Also she found PGM type |l. PGM type | was congstent with Mr.
Cauthern, butinconsstent with Mr. Patterson. (Vol. X1l pps 10-14).

Sandra Lee Poltorak, a crimindist in the microanalyst section of the TBI,
testified that she compared the right shoe of Mr. Patterson with the prints on the
Smith@ door and conduded tha the two partial shoe tracks on the door could
have been made by therightshoe (Vol. XII. P.21).

Dr. Charles Harlan testified as to the causes of death. In respon® to
hypoheica questions Dr. Harlan stated tha the vagind smear would not
automatically collect a specimen of all of those who might have gaculated. (Vol.
XII. P. 147)

Theaboveisabrief synopss of theevidence againg Mr. Patterson. There
can be no doubtthat heis guilty of thetwo first degree murders and the results of
any DNA testing would have noimpact uponthat decision.

[The petitiona] has filed a petition to have certain evidence andyzed for
DNA compaison. As stated above a rape kit and a piece of a comforter were
andyzed, but not for DNA compaison. Statements were made by the State and
theattorney for the pditione that at least the comforter till exists.

[The petitiona@] presence in the Smith@ home is not in issue al of the
proof established tha he was present and participated in the homcides. Mrs.
Smith was foundwith her nightgown removed, buttonstown [sic] away and the
gown indde out [The petitiona@] confession to Mr. Breedlove specificaly
admitted the rape. Mr. Breedlove specifically asked Mr. Patterson the nature of
therapeand Mr. Patterson respondel as stated above. There are more than ample
facts to corroborate the confesson. The testimony of Dr. Harland [sic] in
reference to therapekit established unde the peculiar facts of this case tha DNA
evidence would not be extremely hdpful to Mr. Patterson. The testimony of the
expet concerning the comforter clearly excluded Mr. Patterson as the person who
contributed to tha spot If we were to assume that DNA analysis excluded Mr.



Patterson as a donor, the other circumstantial evidence and confession of Mr.
Patterson beyond any doubtestablished tha there is no reasonable probability tha
the pditiona would not have been prosecuted or convicted if the DNA was
exculpaory. Even if the DNA evidence was exculpaory, Mr. Patterson would
have been convicted of al offenses. There is nothing tha would establish any
probability that Mr. Patterson® results would have been more favorable in the
verdicts or the sentences.

We now turn to whether the pog-conviction court was correct in denying the pditiong
pog-conviction relief unde the DNA Pog-conviction Act. As we stated above both Tennessee
Code Annotated sections 40-30-304 and -305 have four requirements. If any of the fow
qudifying criteria is not present, the pog-conviction court can dismiss the petition. Sedley
Alley, 2006 WL 1703820et * 5.

Thetrial court recited severa pieces of evidence tha were presented at the petitiona®
trial. We have reviewed both the record at trial and the record of the second pog-conviction
proceedings The pog-conviction court points out tha the evidence presented againg the
petitionea at trial was overwhdming. As the pod-conviction court stated in its order, there isno
guestion tha the pditiong was guilty of the two first degree murders. Thee was an
ovewhdming amount of evidence presented at trial conssting of various confessions by the
petitione, testimony by witnesses, various items bdonging to the victims found in the
petitiona® possession and other physcal evidence present at the crime scene. Thelack of DNA
evidence would have no impact on his prosecution, convictions the resulting verdict or his
sentence with regard to thetwo first degree murder convictions

We now andyze whether the presence of DNA evidence would fall unde the parameters
of Tennessee Code Annotated sections 40-30-304 and -305 with regard to his aggravated rape
conviction. As the pog-conviction court stated, Special Agent Michael Breedlove with the
Tennessee Bureau of Investigaion testified at trial regarding his interview of the peitioner. In
tha interview, the petitione admitted having intercourse with the victim. When asked if he put
his penis in her vaging the petitiona replied tha he and the victim had noma sex. The
petitiona aso stated that the victim was undressed and tha they did not speak during the
encouner.

Congance Howard was a forendc serologist with the Tennessee Bureau of Investigaion
at thetime of the petitiona@ trial. Shetested the victim@ nightgown and the comforter on the
victim@ bed for semen and sperm. She was able to condude that there was sperm on the
victim@ nightgown. However, the sample did nat enable Ms. Howard to complete any further
testing with regard to the blood type of the depositor of the sperm. Ms. Howard also tested a
stain on the victim@ comforter. Once again, Ms. Howard was only able to condusively
deermine tha sperm was present on the comforter. Ms. Howard also tested a rape kit tha Dr.
Charles Harlan, the Conailtant Forendc Pathologist at the time of trial, retrieved during his
autopsy of thevictim® body. Asaresult of her tests on the rapekit, Ms. Howard conduded tha
a vagind swab did indude spematozoa Ms. Howard also conduded further tests for PGM
which is another substance, other than an individud® blood type, which is secreted into bodiy
fluids The victim was a PGM typel. The petitiona®@ co-defendant was also a PGM type .



The peitiona was a PGM type Il. Thevagind swab from the rape kit showed a PGM type |
secretion, which Ms. Howard testified was congstent with either thevictim or the co-defendant.

Dr. Harlan testified tha he collected a rape kit during his autopsy of the victim. The
following exchangeoccurred at trial:

Q. | have a matter here that | have to phrase it like in a hypothetical, but
bdieve me, | am relying uponproof we have heard in doing so, Dr. Harlan. But,
we have heard the testimony of the lady who did B a the TBI Crime Lab, who
received your specimens from Rosemary Smith. And let® assume tha there has
been proof tha both of these subjects, both of these defendants admit tha they
had sexud intercourse with her, rather immediately before she died Dlet@ assume
for my question tha. Now, let@ assume tha from the specimens tha you
retrieved or did take from Rosemary Smith® vagind area, when submitted to the
lab, Plet® assume she has testified that she fourd merely aB1 don®know what
this stuff isBbut, a PGM typeb

A. Yes, Sir.

Q.  You probaly know wha | am asking you, but | don®even know wha
thais.

A. That isan enzyme.

Q. Okay, let@ assume tha she tegtified tha she found such an enzyme and
tha was congstent with the defendant, Ronnie Cauthern. Wha | am asking you
now, after putting al of these hypoheicals before you, does that automatically
mean that hewas the only onetha had the sexud intercourse with her tha night?

A. No gir, nor does tha specifically indicate tha he is the person who had
tha intercourse. It meanstha some personwith that particular PGM enzyme type
would bethe personto have donethat.

Q. WEell, if there were three or four different people say, who had intercourse
tha had different type PGM enzymes, would your sample Bwould it necessarily
indudefindingsasto all three or two or four?

A. It would indudebit would mean tha there was intercourse or tha serum
was applied to that areafrom a person of tha type

Q. But did your Bdoes the fact of the smear, the specific, maybe, location of
how it was obtained, would it automatically collect all or a speciman [sic] of all of
thoe who might have gjaculated?

A. No, gir.



Following our andysis of the evidence presented with regard to the aggravated rape
conviction, we condude tha there is ample evidence to suppot the pog-conviction court®
conduson tha DNA evidence would nather result in the petitione not baeng prosecuted or
convicted nor receiving a more favorable verdict or sentence. The defendant was convicted at
trial even thoughthe serologist testified that the contributor of the stain on the comforter was
unable to be determined and tha the petitiona@ co-defendant was the contributor of the semen
collected in therapekit. If aDNA test was run on the sample either the petitione® DNA would
be present or not We infer tha the petitiona would prefer tha his DNA is not present in the
sample. However, the jury in the origind trial was presented with phydca evidence tha
implicated only his co-defendant, yet the jury ill convicted the petitiona based upon his
confession and Dr. Harlan@® testimony tha a sample would not necessarily contain physcal
evidence aganst everyone who might have had sexud intercourse with a victim. Thee is no
reasonable possibility tha the lack of DNA evidence agang the peitione would change the
outcome at a new trial because the jury based its conviction on evidence tha induded physcal
evidence which did notimplicate the petitiona. Thelack of the petitiona@ DNA in the sample
would not changetheoutcome. Therefore, we find tha DNA evidence would notresult in either
the pditione not bang prosecuted or convicted or recelving a more favorable verdict or
sentence.

Thisissueis without merit.

CONCLUSION

For theforegoing reasons we affirm thejudgnent of the second pog-conviction court.

JERRY L. SMITH, JUDGE



