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The petitiona, Thomas Studdad, was indicted by the Dyer County Grand Jury on three counts
of rapeof achildin 2002. The petitione subsquently pled guilty to onecountof incest and was
sentenced to eight years as a Rangell multiple offender. The petitione soughtaredudion of his
sentence in thetrial court. Thetrial court denied the relief soughtand the pditione appesed.

On direct appedl, this Court, without reaching the merits of the petitiona@ sentendng issues,

vacated the judgment of conviction on the grounds that incest was not a lesser-induded offense
of rape Thonmes Pogon Studdad v. State, No. W200301213CCA-R3-PC, 2004 WL 370259
(Tenn. Crim. App. at Jackson, Feb. 27, 2004) perm. app. granted, (Tenn. Sept. 7, 2004)

Having granted the petitione@ application for pemission to appesl, our supreme court

conduded that thetrial court had jurisdiction to accept the petitiona@ guilty plea and remanded

the case to this Court for condderation of the sentencing issues. Studdad v. State, 182 S.W.3d
283 (Tenn. 2005) On remand, this Court determined tha the tria court did not err in denying
the petitione'® motion to reduce his sentence and tha the certification requirement of Tennessee
Code Annotated section 40-35-503() did not violate the petitione® equd protection rights.

Thomes Pogon Studdad v. State, No. W200502707%-CCA-RM-PC, 2006 WL 287427 (Tenn.
Crim. App. a Jackson, Feb. 6, 2009, pam. app. denied, (Tenn. May 30, 200§. While the
petitione@ direct appeal was still pending, the petitione sought pog-conviction relief on the
basis of ineffective assistance of counsl2. The pog-conviction court denied the petition and the
petitiona soughtrelief in this Court. After areview of therecord, we affirm the judgnent of the
pog-conviction court.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Criminal Court is Affirmed.

1 Tennessee Code Annotated section 40-35-503(c) prohibits the parole of a convicted sex offender unless a
licensed psychiatrist or psychologist certifies that the offender does not pose a likelihood to re-offend.
2 Because the direct appeal was still pending when the petitioner sought post-conviction relief, this Court, on

July 13, 2005, stayed the post-conviction proceedings until the Supreme Court entered a final decision in the
petitioner@ direct appeal .



JERRY L. SMITH, J., ddivered the opinion of the court, in which JAMes CurwooDp WITT, Jr., and
JOHN EVERETT WILLIAMS, JJ., joined.

Clifford K. McGown, J., Waverly, Tennessee, on apped; Jm W. Horner, District Public
Defende and H. Tod Taylor, Assistant Public Defender, at trial, for the appdlant, Thomas
Studdad.

Paul G. Summers, Attorney General and Reporter; Brent C. Cherry, Assistant Attorney Generdl;
and Phillip Bivens District Attorney General, for the appdlee, State of Tennessee.

OPINION
On February 11, 2002 the petitione was indicted on three count of rape of a child. In
Augug of 2002,the peitione entered a best interest plea to one countof incest with an agreed-
uponsentence of eight years as a Rangell multiple offende.

Subsquently, the petitione filed a pro se motion for correction or redudion of sentence,
pursuant to Tennessee Rule of Criminad Procedure 35. The petitione aleged his plea agreement
failed to stipulate tha his parole was contingent upon his completion of a mandaory sexud
offende program and tha his trial counsl had misinformed him of the actud time he would be
required to serve by telling him he would be €ligible for paole in approximately fourteen
months The pditione asserted that the interest of judice required tha his sentence be reduced
to conform with his expectation at the time he entered into his plea agreement. Thetrial court
denied therelief soughtand thepetitiona appealed.

On direct apped, this Court vacated the judgment of conviction, determining tha incest
was not a lesser-induded offense of rape but did not reach the merits of the pditiona®
sentendngissues. Thomas Pogon Studdad v. State, No. W2003012163CCA-R3-PC, 2004 WL
370259(Tenn. Crim. App., at Jackson, Feb. 27, 2004), perm. app. granted (Tenn. Sept. 7, 2004).
Our supreme court conduded that thetrial court had jurisdiction to accept the petitione® guilty
plea and remanded the case to this Court for consderation of the sentencing issues. Studdad v.
State, 182 S.W.3d 283 (Tenn. 2005) On remand, this Court determined tha thetria court did
not err in denying the petitiona@ motion to reduce his sentence and tha the certification
requirement of Tennessee Code Annotated section 40-35-503(c) did nat violate the petitiona @
equd protection rights. Thomas Podon Studdad v. State, No. W20050270#CCA-RM-PC,
2006 WL 287427(Tenn. Crim. App., a Jackson, Feb. 6, 2006) pem. app. denied (Tenn. May
30,2006)

On Augus 21, 2003, while the petitiona @ direct appesl was still pending, the petitione
filed a pro se peition for pog-conviction relief in which he claimed tha his guilty plea was
unlawfully induced or involuntarily entered into and that the State breached the plea agreement.
The pdtitione filed an amendeal petition after appointment of counsl in which he reasserted his
earlier arguments and argued tha his sentence was Gvoid or voidable because of the abridgment
of his conditutiond rightto effective assistance of counsl and dueprocess.O

The pog-conviction court held a hearing on the petition on Octobe 31, 2003. At the
hearing, the pditione testified that trial counsl did nottalk to him Gaboutthe certification or the



coungling that was involved [with his sentence],Obut rather told him tha Qhose programs were
offered by the State.O According to the petitione, trial coung! first came to him with an offer of
fifteen years at onehunded percent and then worked the offer down to eight years at thirty-five
percent, but made a Qrig dealOabout the percentage.  The petitione undestood tha once he
served thirty-five percent of the eight years, Qha was the time tha [he] was led to bdieve that
[he@] be digible to be released.O In the petitione@ words, he Qvas not forewarned about
anything other than the fact tha [he] was pleading to eight years at thirty-five percent and [he]
would have the same oppotunity for parole as anyone else would have.O The pditionea
complained tha (because of a program tha@ mandaory by the State, [his sentence] was an
impossibility then, and is now.O At thetime of the hearing, the petitione was notenrolled in the
required program. The peitiona asked thetrial court to grant Gpecific performanceOof his plea
agreement. On cross-examination, however, the petitiona agreed tha hereceived an eight-year
sentence with a thirty-five percent release eligibility.

Thepetitiona@ trial couns! testified that he had been practicing law for thirty-oneyears
and tha he was retained to represent the pditioner at trial. According to trial coungl, he met
with the pditione numeroustimes and employed a psychologist to meet with the victim prior to
trial. According to the mental health expert, the victim was telling the truth. The expeat aso
evauaed the petitionea prior to trial.

Trial counsl advised the pditione tha hewas facing fifteen to twenty-five years at one
hunded percent. Once plea discussions started, trial counsl recalled several offers tha were
discussed. Thefind offer was eight years at thirty-five percent and tha was the offer tha was
communicated to the petitiona. Tria counsl did not @ememberOdiscussing parole digibility
with the petitiona. Trial counsl did recall talking with the pditione about the counsling
programs tha would have to be completed in order for the petitione to be digible for parole. In
fact, triad counsl testified tha he advised the petitione that he would, in his opinion, thave to
do eight years.O Trial counsl aso fet tha the petitiona@ prior crimind convictions would
prohibit his parole eligibility after service of thirty-five percent of the eightyear sentence.

The petitione came back to the stand to rebut trial couns! @ testi mony, stating that trial
counsl Gbsolutely did notOcommunicate to him tha he was going to have to GlattenCthe eight
year sentence or that there was a certification requirement prior to his eligibility for parole.

At the conduson of the hearing, the post-conviction court denied relief. The pog-
conviction court then entered an order denying pog-conviction relief. The pditione filed a

timely notice of appeal. On appedl, the pditione argues tha the pod-conviction court
impropealy denied the petitionfor pog-convictionrelief.

Andysis

Pog-Conviction Standad of Review




The pog-conviction coutt® findingsof fact are condusve on appesl unless the evidence
prepondeates otherwise. See State v. Burng 6 S\W.3d 453 461 (Tenn. 1999) During owr
review of theissues raised, we will afford thoe findingsof fact theweight of a jury verdict, and
this Court is bound by the pod-conviction coutt@ findings unless the evidence in the record
prepondeates agang those findings See Henley v. State, 960 SW.2d 572,578 (Tenn. 1997)
Alley v. State, 958 SW.2d 138 147 (Tenn. Crim. App. 1997) This Court may not reweigh or
re-evauae the evidence, nor substitute its inferences for those drawn by the pog-conviction
court. See State v. Honeycutt, 54 SW.3d 762,766 (Tenn. 2001) However, the pod-conviction
court@® condusonsof law are reviewed unde a purely de novo standad with no presumption of
correctness. See Shieldsv. State, 40 SW.3d 450 458 (Tenn. 2001).

Ineffective Assistance of Counsd

When a pditione seeks post-conviction relief on the basis of inefective assistance of
coung, the petitione bears the burden of showing tha (a) the services rendeed by trial counsl
were deficient and (b) that the deficient performance was prejudicial. See Powers v. State, 942
S.W.2d 551,558 (Tenn. Crim. App. 1996) In order to demondrate deficient performance, the
petitione mugt show that the services rendeed or the advice given was bdow Qhe range of
competence demanded of attorneys in crimind cases.O Baxter v. Rose, 523 S\W.2d 930, 936
(Tenn. 19795. In order to demongrate preudice, the pditione mug show tha there is a
reasonable probability that, but for counsl @ deficient performance, the result of the proceeding
would have been different. See Strickland v. Washington, 466 U.S. 668,694 (1984) (Because
a pditione mug establish both prongsof the test to prevail on a claim of ineffective assistance
of counsl, falure to prove eithe ddicient paformance or resulting prejudice provides a
sufficient basis to deny relief ontheclaim.O Henley v. State, 960 S.W.2d 572,580 (Tenn. 1997)

As noted above this Court will afford the pod-conviction court® factud findngs a
presumption of correctness, rendaing them condusive on appedl unless therecord prepondeates
agang the court@ findings Seeid. at 578. However, our supreme court has Qletermined that
issues of deficient performance by counsl and possible prejudice to the defense are mixed
questions of law and fact . . . ; thus [appdlate] review of [these issues] is de novoOwith no
presumption of correctness. Burns 6 S\W.3d at 461.

Furthermore, on claims of ineffective assistance of counsl, the petitionea is not entitled
to the bendfit of hindsght See Adkinsv. State, 911 SW.2d 334,347 (Tenn. 1994. This Count
may not second-guess a reasonably-based trial strategy, and we cannot grant relief based on a
sound, but unsuccessful, tactical decision made during the course of the proceedings See id.
However, such deference to thetactical decisonsof counsl applies only if counsl makes those
decisions after adequae preparation for the case. See Coope v. State, 847 SW.2d 521, 528
(Tenn.Crim. App.1992)

In the case herein, the petitiona argues tha trial counsl was ineffective because he
failed to inform the peitiona of the provisons of Tennessee Code Annotated section 40-35
503(c) prior to theentry of theguilty plea




At the conduson of the hearing, the pog-conviction court madethefollowing findingsof
fact and condusonsof law:

The proof tha we have before us after congdering the testimony today,
also consdering the transcript of the guilty plea taken on Augug 22, 2002, and
thetranscript of your hearing onyour Rule 35 motion tha was conduded on April
11, 2003,it@ clear to the Court tha there was no misundestanding as far as the
pleawas concerned. And hewas questioned abou that, and tha is tha it was an
8-year sentence as a Range |l offende, which would be at 35 percent, as [the
petitiona] states. He was questioned about any othe agreements, and he did not
indicate tha there was any other agreement. The proof today is such that the one
thing tha is clear istha it was an eightyear sentence as a Rangell offende.

Unfortunaely, the - - it@ not working out, | suppo, as [the petitiond]
would like, but | agree with [the State], the problem is with the Tennessee
Depatment of Correction or the Board of Paroles. Tha does not mean tha
there@ ineffective assistance of coungl. [Trial counsel] appears to have met the
standad set out in Baxter v. Rose and the Strickland case. The burden is on the
petitiong to show tha counsl® act of omissons were so serious as to an
objective standad of reasonableness unde prevailing professond noms. The
Court does not find unde the facts that have been presented tha that has in fact
occurred.

1t@ unfortunae, [petitionea], tha you@®e dissatisfied as you are, but there(d
not anything at this point tha the Court can do. Unde the circumstances, you
might try a petition for writ of habeas corpus at the time, you know, that your
sentence expires. But at this point in time, unde the law govening ineffective
assistance of counsl or pog-convictionrelief, the Court mug deny your petition.

In order for the petitiona to prevail herein, he mug show, by clear and convindng
evidence, tha his attorney failed to propealy advise him of the possible consequences of his plea
and that trial counsl@ failureto do so resulted in prgjudice. Once aguilty plea has been entered,
effectiveness of coursel isrelevant only to the extent tha it affects the voluntariness of the plea.
In this respect, such claims of ineffective assistance necessarily implicate the principle tha guilty
pleas bevoluntarily and intelligently made.  See Hill v. Lockhat, 474U.S. 52,56 (1985 (citing
North Carolinav. Alford, 400 U.S. 25, 31 (1970). As stated above in order to successfully
chdlenge the effectiveness of counsl, the pditiona must demondrate tha counsl®
representation fell bdow therange of competence demanded of attorneysin crimind cases. See
Baxter, 523S.W.2d at 936.Unde Strickland v. Washington, 466 U.S. at 687,the pditione mug
establish (1) deficient representation and (2) prejudice resulting from the deficiency. However,
in the context of a guilty plea, to satisfy the second prongof Strickland, the petitione mug show
tha Qhere is a reasonable probability that, but for counsl® errors, he would not have pleaded
guilty and would have indsted on going to tria.O Hill, 474 U.S. at 59; see also Walton v. State,
966 S.W.2d 54, 55 (Tenn. Crim. App. 1997.




The record suppots the finding tha trial counsl was effective. Implicit in the pog-
conviction cout@ findings and condusons is a lack of accreditation of the peitiona®@
testimony. QQJuestionsof credibility of the witnesses, the weight and value of the evidence, and
resolution of conflicts in the evidence are matters entrugted to thetria judgeas thetrier of fact.O
State v. Odum, 928 SW.2d 18, 23 (Tenn.1996) Further, this Court has previoudy determined
tha defense counsl@ failure to advise a crimind defendant about the details of his parole
gigibility, induding informing the defendant of a sex offende tha the program mug be
completed prior to parole release eligibility is not ineffective assistance of counsel. See e.q.,
Wade v. State, 914 SW.2d 97, 104 (Tenn. Crim. App. 1995) Alan Dae Bailey v. State, No.
M2002-01018 CCA-R3-PC, 2020 WL 215657 (Tenn. Crim. App. a Nashville, Feb. 8, 2002,
perm. app. granted (Tenn. May 28, 2002, app. dismissed (Jul. 11, 2002) Rickey Samsv. State,
No. 03001-9511-CC-00368,1996 WL 663884(Tenn. Crim. App., a Knoxville, Nov. 14, 1996)
perm. app. denied (Tenn. Mar. 3, 1997) Defense counsl@ failure to inform a sex offende that
he mug be certified in orde to be eligible for parole is, likewise, not ineffective assistance.
Wade, 914 SW.2d at 104. The peitiona@ herein is unable to satisfy the prejudice prong of
Strickland where the parole certification requirements would have been applied to the petitione
whethe he pled guilty or was convicted by ajury. After adenovoreview, we condudetha the
evidence in the record does not prepondeate againg the post-conviction court® decision that
trial counsl was effective.

Voluntary and Knowing Guilty Plea

The petitione also questions the knowing and voluntary naure of his guilty plea. The
petitiona argues tha he was OnduedOto enter a plea of guilty by the promise of a thirty-five
percent release eligibility.

When evaluaing the knowing and voluntary naure of a guilty plea, the United States
Supreme Court has hdd tha (Qt]he standad was and remains whether the plea represents a
voluntary and intelligent choice among the alternative courses of action open to the defendant.O
Alford, 400U.S. at 30. The court reviewing the voluntariness of a guilty plea mug look to the
totality of the circumstances. See State v. Turner, 191 SW.2d 346 353 (Tenn. Crim. App.
1995) see also Chamberlain v. State, 815 SW.2d 534, 542 (Tenn. Crim. App. 1990)
Specifically, a reviewing court mugt condder Qhe relative intelligence of the defendant; the
degree of his familiarity with crimind proceedings whether he was represented by competent
coungl and had the oppotunity to confer with counsl about the options available to him; the
extent of advice from coungl and the court concerning the charges agang him; and thereasons
for his decision to plead guilty, induding a desire to avoid a greater pendty tha might result
from ajury trial.O Blankenship v. State, 858 S.W.2d 897,904 (Tenn. 1993)

A plea is not QroluntaryQ if it results from ignorance, misundestanding, coercion,
indueements, or threats. 1d. at 904 The trial cout mugt determine if the guilty plea is
knowingOby questioning the defendant to make sure he fully undestands the plea and its

congquences. State v. Pettus 986 S.W.2d 540,542 (Tenn. 1999) Blankenship, 858 S.W.2d at
904.



In Boykin v. Alabama, the United States Supreme Court hdd that an accused@ guilty
plea mug be voluntarily, knowingly, and undestandingly entered before a conviction resting
uponaguilty plea may comply with dueprocess. 395U.S. 238(1969) In Boykin, the Supreme
Court stated tha a guilty plea condituted a waver of various rights and tha it would not
presume a waiver of the following federal conditutiond rights from a silent record: (1) the
privilege agang compulsory self-incriminaion; (2) theright to tria by jury; and (3) theright to
confront one@ accusers. |d. at 242. Thus Boykin placed a premium on a showing in the record
of asufficient waiver of these specified rights.

Exercising Ots supavisory power to [€]nsure that the courts of this State afford fairness
and judtice to defendantsin crimina cases,Oour Supreme Court developed stricter standadsthan
thoe mandaed by the Boykin decision in State v. Mackey, 553 S\W.2d 337, 340-41 (Tenn.
1977) supeaseded on other groundsby Tenn. R. Crim. P. 37(b) & Tenn. R. App. P. 3(b).
Mackey requires that trial judges accepting pleas of guilty in crimind cases subdantially adhee
to thefollowing procedure:

[T]he court mug address the defendant persondly in open court and inform him
of, and determinetha he undestands thefollowing: (1) The naure of the charge
to which the plea is offered, and the mandaory minimum pendty provided by
law, if any, and the maximum possible pendty provided by law; and, if
applicable, tha a different or additiond punishment may result by reason of his
prior convictionsor other factors which may be established in the present action
after the entry of his plea; and (2) If the defendant is not represented by an
attorney, that he has aright to be represented by an attorney at every stage of the
proceeding agang him, and if necessary, onewill be appointed to represent him;
and (3) Tha he has aright to plead not guilty or to pasist in that pleaif it has
already been made, and, tha he has therightto be tried by ajury and at tha tria
has the right to the assistance of couns, theright to confront and cross-examine
witnesses againg him, and the right not to be compdled to incriminate himself;
and (4) Tha if he pleadsguilty, there will not beafurther trial of any kind except
to determine the sentence so that by pleading guilty he waives theright to atrial;
and (5) That if he pleadsguilty, the court or the state may ask him questionsabout
the offense to which he has pleaded, and if he answers these questionsunder oah,
on the record, and in the presence of counsel, his ansvers may later be used
agang him in a prosecution for perjury or false statement, and, further, that, upon
the sentencing hearing, evidence of any prior convictionsmay be presented to the
judgeor jury for thar condgderationin determining punishment.

Id. at 341. TheMackey court also stated:

The court shdl not accept a plea of guilty without first, by addressing the
defendant persondly in open court, determining that the pleais voluntary and not
theresult of force or threats or of promises apart from a plea agreement. The court
shdl aso inquire as to whether the defendant® willingness to plead guilty results
from prior discussonsbetween the District Attorney General and thedefendant or
his attorney.



Id. The Mackey requirements have been adopted into Rule 11 of the Tennessee Rules of
Crimind Procedure.

However, some of the mandaed Mackey advice is not required by Boykin, but represents
a supeavisory pronounement of the Court. State v. Prince, 781 S\W.2d 846 852-53 (Tenn.
1989) QA]ny othe requirement of Mackey in excess of Boykin is not based upon any
conditutiond provision, federal or state. It follows, tha any omissions not required in Boykin
may berelied uponon direct appeal in appropriate cases but such omissions have no validity on
the first or any subsequent post-conviction proceeding.O Id. at 853. Courts of this state have
congstently hdd that Mackey advice which is not required by Boykin is not conditutiondly
based and, therefore, is not cognizable in a pition for pod-convictionrelief. See, e.g., Johnon
v. State, 834 SW.2d 922 925 (Tenn. 1992) State v. Neal, 810 SW.2d 131 (Tenn. 1991)
overuled in pat on other groundsby Blankenship, 858 SW.2d at 902; Prince, 781 SW.2d at
853 Hicks v. State, 983 S.\W.2d 240, 247 n.10 (Tenn. Crim. App. 1998) Sneed v. State, 942
S.W.2d 567, 56869 (Tenn. Crim. App. 1996) Bryan v. State, 848 SW.2d 72, 75 (Tenn. Crim.
App.1992) Teaguev. State, 789S.W.2d 916 917 (Tenn. Crim. App. 1990.

The colloquy between the peitione and the trial court at the plea hearing indicates tha
the trial court asked the pditione if the plea was freely and voluntarily made if he had been
informed of the elements of the crime, burden of proof, and defenses; and if he undestood: (1)
the nature of the charges againg him; (2) tha by pleading guilty he was giving up therightto a
trial by jury; (3) tha by pleading guilty he was giving up the right to confront witnesses; and (4)
tha by pleading guilty he was giving up theright to self-inarimination. In other words thetria
court satisfied the requirements of Boykin. Moreover, the Tennessee Supreme Court determined
in Jaco v. State, 120 SW.3d 828 (Tenn. 2003) that a guilty plea was not involuntary where the
trial court faled to inform the defendant of sex offenda certification requirements but the
defendant was propely informed as to his release digibility date because the defendant did not
receive inaccurate information as to his parole eligibility, rather the defendant was not informed
of the criteria that guided the determination of whethe he would actudly be released upon
arriving at his paole release digibility dae. The petitiona heein was likewise propely
informed tha he would be €eligible for parole after service of thirty-five percent of his sentence
and tetified at the pog-conviction hearing that he was armed with tha knowledge prior to the
guilty plea. The peitione complained that his plea agreement failed to stipulate that his parole
eigibility was contingent upon his completion of the mandaory sexud offende program and
certification prior to parole. Neither the federal or state conditution requires tha [the
defendant] beinformed of all possible factors tha could affect the parole boad® decisionO 1d.
at 833. Thepditioner was correctly informed as to his release digibility dae. Consequently, the
petitiona has failed to prove tha his guilty plea was not knowing or voluntary. This issueis
withoutmerit.

Condudon

For theforegoing reasons thejudgment of the pog-conviction court is affirmed.



JERRY L. SMITH, JUDGE



