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OPINION

|. Factual Background




The evidence a trial reveded, in petinent pat, tha on December 19, 1998, sisters
Deannaand Edie Jones began ther winter break from thar studies at Knoxville College State v.
Bough 152
SW.3d 453 456:57 (Tenn. 2004. The women rented room 207 at the Expo Inn for the night
and planndal to catch a flight home to New Jersey the next day. 1d. at 457. While checking in,
the ssters saw the petitione and codefendant Craig Shears, also students at Knoxville College,
in the parking lot and invited them to come up to ther room later. Id. Montes Best began
working at the hotel@ front desk at 11:00 p.m. and remembered seeing two African-American
males tha night who claimed to be looking for room 207. State v. Shawvn Rafael Bough No.
E200200717#CCA-R3-CD, 2004Tenn. Crim. App. LEXIS 17, at *3 (Knoxville, Jan. 12, 20049.
The pditiona and his coddendant stoppel by room 207 a few minutes before midnight and
agan after midnight Bough 152 SW.3d at 457. The petitione used the room@ telephone
trying to arrangeaflighthometo California. 1d. DeannaJones saw the petitiona with agunand
saw him putthegunin his sock before heleft her room Id. Thepeitiona and his coddendant
returned to theroomtwo more timesthat night 1d. DeannaJonestestified at trial tha it was still
dark when the two men left her room for the fina time on the morning of December 20. 1d.
However, she told police on the day of the crimes tha the pditionea and Shears left the room
around9:00am. Id.

Around 10:00 am., Deanna and Edie Jones heard wha soundel like three or four
gunsghots downstairs in the Expo Inn® lobby. Bough No. E20020071ZCCA-R3-CD, 2004
Tenn. Crim. App. LEXIS 17, at *7. Knoxville Police were dispached to the hotel jus after
10:00 am. in respon to the hotel desk clerk@ 911 call aboutarobbey and a shooing. Bough
152S.W.3d at 457. When officers arrived at the scene, hotel clerk Billy Oldhan told them tha
two tall, thin African-American men fromroom 207 had robbed and shot him. Id. 457-58. The
victim had been shot four times and later died as a result of his wounds Bough No. E2002
0071#CCA-R3-CD, 2004 Tenn. Crim. App.LEXIS 17, a *7. Dante Smith testified at trial tha
hedroveto the Expo Inn on December 20 in response to the petitiona@ repeated telephonecalls
and picked up the petitiona and Craig Shears shortly after 10.00 am. Bough 152 SW.3d at
457. The pditiona and Shears came running out of the hotel lobby, and the petitione told
Smith tha he had shot someoneand thoughthe had killed the person. Id. Smith droppe off the
petitiona and Shears near Knoxville College and returned to his apatment. 1d. The peitione
and Shears later arrived at Smith® apartment and began couning money. 1d. The peitioneg
asked Smith to hide a gunfor him, but Smith refused and asked the petitione if he was crazy.
Id. Isaiah Dixon, the petitioneréfriend, testified at trial tha he saw the petitione in California
sometime after the crimes were committed. Id. at 458. Dixon said the petitionea told him that
the petitione Qvas trying to pull a heistOand tha the petitiona claimed to have Qet [the clerk]
have itObecause the clerk was taking too longto open the safe. 1d. Police arrested the petitioner
at his mothe@ California home in May 1999. Id. In a statement to Knoxville Police Officer
A.J. Lo€fler ontheday of hisarrest, the petitiona said tha he had stayed with Edie and Deanna
Jones at a hotel but that heleft the hotel around9:30 am. thenext day. Id. The petitione aso
stated tha after he left the hotel, someone named Ted drove him and Shears to the Nashville
airport. 1d.

Althoughthe pditione had been charged with first degree premeditated murder, first
degree felony murder, and especially aggravated robbey, the jury convicted him of thelatter two



offenses. 1d. at 45859. On direct appedl, this court conduded that the petitiona@ motion for
new trial had been filed unimely as to the felony murder conviction and waived all issues
regarding tha conviction except sufficiency of the evidence. Bough No. E200200717#CCA-
R3-CD, 2004 Tenn. Crim. App. LEXIS 17, a **19-21. This court aso condudal tha the
petitione@ amended motions for new trial in regards to the especialy aggravated robbey
conviction had been untimely filed and addressed only theissues raised in his origind new trial
motion as to tha offense. 1d. at **21-23. This court affirmed both convictions 1d. at **2-3.
On apperl to our supreme court, the supreme court affirmed this cout® rulingson the issues it
had addressed but hdd tha the new trial and amended new trial motions had been timely filed
and remandel the case to this court for reconsderation of the issues this court had deemed
waived. Bough 152 SW.3d at 456. On remand, this court again affirmed the peitione®
convictions State v. Shawvn Rafael Bough No. E200402928 CCA-RM-CD, 2005 Tenn. Crim.
App.LEXIS32,at *2 (Knoxville, Jan. 19,2005) perm. to appeal denied, (Tenn. 2009.

Subsquently, the petitione® pod-conviction counsa filed a timely petition for pod-
conviction relief, arguing tha the pditione had received the ineffective assistance of tria
counsl. At the evidentiary hearing, coun®l arguel tha trial counsl had been indfective
because he (1) failed to object to the introdudion of the victim@ 911 tape into evidence; (2)
failed to object when a State witness testified about an unoorroborated confession made by the
petitione; (3) failed to object to an imprope statement made by the prosecutor during his
cloang statement; (4) failed to ask for a curative indruction when the prosecutor mentioned
dunng his clogng statement that the defense had failed to produce an alibi witness alluded to
during the trid; (5) failed to object when the trial court impropely ingructed the jury on the
undelying felony for first degree murder; and (6) failed to investigate the petitiona@ case
adequaely.

The pditione testified at the hearing tha the victim@ 911 tape was suppased to be
suppressed from the evidence at trial buttha trial counsl did not object to the tape and told him
that Qhe argument was log on it.O During the State@ closgng argument, the prosecutor referred
to several witnesses as being virds of a feather.O The prosecutor implied that because the
witnesses were involved in activities with drugs and gunsand knew the petitione, the petitione
also was involved in those activities. However, prior to his arrest for these crimes, the petitione
had never been arrested or convicted of acrime. The prosecutor aso made a comment during his
clogng statement about Ted not testifying for the defense.  The peitione stated tha Isaiah
Dixon testified agang him at trial and told the jury tha the petitione had admitted robbing and
shooing thevictim. Couns failed to object to Dixon@testimony. The peitione stated that he
had been chaged with first degree felony murder with robbey as the undelying felony.
However, during thejury ingructions thetrial court ingructed thejury ontheundelying felony
of especially aggravated robbey. The pditiona said tha beween 1999and 2001,trial counsl
met with him about two times and tha each meeting lasted less than one hour. He stated tha
counsl should have been present at some of his coddfendant® trial proceedings and tha he
wanted a new trial with effective counsel to represent him.

On cross-examinaion, the pditionea testified tha his coddendant also was convicted of
first degree felony murder and especialy aggravated robbey. The pditiona denied having
previous arrests in California for possession of marijuanafor resale and being a fugitive from



judice. However, he acknowedged being arrested in 2001 in California for taking a vehicle
without conent. At some point after his arrest for the offenses in this case, the pditione was
able to pog bondand returned to California. He stated tha the only time counsel could have met
with him was when the petitiona returned to Tennessee for his court dae because counsl never
flew to Californiato visit him. The pditione stated tha when thetria court ingructed the jury
ontheincorrect undelying felony, the State ondructively amendedOtheindictment. He stated
tha the incorrect ingruction was imprope because the jury found him guilty of something for
which he had not been indicted. The peitione stated tha Isaiah Dixon was not involved in the
crimes and was not charged as an accomplice. He acknowledged tha during thetrial, hetestified
tha Ted picked him up before the crimes occurred and dropped him off at a location other than
the Expo Inn, making it impossible for the pditione to have committed the crimes. The
petitiona acknowledged that when the prosecutor mentioned Ted during his closng statement,
the prosecutor was trying to point out to the jury tha Ted could have corroborated the
petitione® story. The petitionea said Ted did not testify because he did not know how to find
Ted.

Tria couns testified for the State tha he had been an attorney for twenty-five years and
hired an investigaor to assist him with this case. The investigator interviewed witnesses in
Florida and counsl visited the crime scene and room 207. Coursel also testified about his
meetings with the peitiona, and the State introducd couns!l@ time sheet into evidence.
Coungl testified tha he met with the petitiona numerous times from Augug 2, 1999, untl
Octobea 25, 1999, when the peitione poded bond and returned home to California. Counsl
stated tha his time sheet for the case also showed tha he talked with the petitiona and wrote to
him numeroustimes untl the pditione returned to Tennessee. Counsl attended coddendant
Craig ShearsOsuppression hearing on April 13, 2000, and his trial on November 29 and 30, 2000.
Coungl also was present at ShearsOsentending hearing on Januay 12, 2001, and spoke with
ShearsCcouns.

Trial counsd testified that he did not object to the trial court® imprope jury ingrudion
on the undelying felony because the trial cout@ ingruction on especialy aggravated robbey
ingead of robbey bendfitted the petitiona. He aso did not object to the victim@ Gompdling®
911 tape beng introduced into evidence because the tape was admissible unde the dying
declaration or excited utterance exceptions to the hearsay rule. Coungl did not remember
objecting to the prosecutor@ hirds of a feather flock togeherOcomment but said that Ot doesn®
strike me as the kind of comment that we would usudly find objectionable.O Regarding Isaiah
Dixon@ testimony aboutthe petitiona @ aleged confession to the crimes, counsd stated tha he
did not object because Dixon was not an accomplice in the case. Counrsel objected to the
prosecutor@ comment about Ted not testifying at tria but did not ask for a curative instruction
when the trial court overuled his objection because Gometimes it@ worse to ask for an
ingruction rather than to let it go, and | guess tha@what | probably did, looking back onit.O

The pog-conviction court denied the pdition for pod-conviction relief. Regarding
counsl @ failure to object to the 911 tape, the court stated that it had presided at coddendant
Craig ShearsOtrial, that Shears had raised this issug, and tha the court had foundthetape to be
admissible. The court also noted tha in this court® direct appeal opinion, this court also had
condudel tha thetape was admissible as a dying declaration or an excited utterance. Therefore,



the pog-conviction court hdd tha counsl had not been inefective for failing to olgect to the
tape®® admissibility at trial. As to the prosecutor® (birds of a feather flock togeherOcomment
during his cloang statement, the pod-conviction court stated tha it had read the clogng
argument transcript and tha it beieved counsl@ ffhand single commentO was simply
chdlenging the credibility of the witnesses. In any event, the court condudeal that given the
Qyreat deal of evidenceQin the case, the comment did not affect the outcome of the case. Asto
the prosecutor® referring to Ted@® failure to testify for the defense, the court stated tha the
petitione had tried to establish an alibi through Ted and that the prosecutor was appropriately
pointing out to the jury tha Ted would have been a beneficial defense witness. Moreover, the
court noted that counsl made atactical decision not to ask for a curative ingruction. Regarding
thetrial cout@ impropely ingructing thejury on theundelying felony of especialy aggravated
robbey ingead of robbey, the pog-conviction court foundno prejudice to the petitiona, stating,

| bdieve tha it raises the standad of proof required for thejury to
findafelony murder convictionin this case, and if anything, it was
bendficia to as oppogd to beng derimental to Mr. Bough as it
raised the standard of proof tha the state had to meet. So, again, |
do not bdieve tha there@® any basis to find that that was error, and
there certainly wasn® any basis for [defense counsel] to object to
tha at trial.

Findly, the court noted tha counsl@ time sheet suppoted his testimony tha he met with the
petitione numeroustimes, investigated the petitione'® case, and attended Craig ShearsOpretrial
and trial proceedings The court did not address counsl@ failure to object to Isaiah Dixon®
testimony. Thecourt conduded that the petitiona was not entitled to pog-conviction relief.

[I. Analysis

The pdtitione contendstha hereceived the ineéfective assistance of counsl because his
trial attorney (1) failed to object to the introdudion of the victim® 911 tape into evidence; (2)
failed to object when Isaiah Dixon testified aboutthe petitione® unmrroborated confession: (3)
failed to object to the virds of a feather flock togeherOcomment tha the prosecutor made
durnng his clogng statement; (4) failed to ask for a curative ingruction when the prosecutor
argual during his cloang statement tha the defense had failed to produe Ted as a witness
dunng the trial; (5) falled to object when the trial court ingructed the jury on the imprope
undelying felony for first degree murder; and (6) failed to investigate his case adequéaely. The
State contendsthat the post-conviction court properly denied relief. We affirm the judgment of
the pog-conviction courtt.

To besuccessful in aclaim for pod-convictionrelief, the peitione mug proveall factud
alegdions contained in the pog-conviction pdition by clear and convindng evidence. See
Tenn. Code Ann. & 40-30-110€). GTlear and convindng evidence means evidence in which
there is no seriousor subdantial doubtabout the correctness of the condusonsdrawn from the
evidence.® State v. Holder, 15 SW.3d 905,911 (Tenn. Crim. App. 1999 (quoting Hodges v.
S.C. Toof & Co., 833 SW.2d 896 901 n.2 (Tenn. 1992). Issues regarding the credibility of
witnesses, the weight and value to be accorded thar testimony, and the factud questionsraised




by the evidence adduced at trial are to be resolved by the pog-conviction court as the trier of
fact. See Henley v. State, 960 SW.2d 572,579 (Tenn. 1997) Therefore, we afford the pod-
conviction cour® findings of fact the weight of a jury verdict, with such findings being
condusve on appeal absent a showing tha the evidence in the record prepondeates agans
thoefindings Id.at 578

A clam of indfective assistance of counsl is a mixed question of law and fact. See
State v. Burns, 6 S.\W.3d 453, 461 (Tenn. 1999) We will review the post-conviction court®
findingsof fact de novowith a presumption tha those findingsare correct. See Fieldsv. State,
40 S\W.3d 450, 458 (Tenn. 2001) However, we will review the pod-conviction court(3
condusonsof law purely denovo. 1d.

Oro establish ineffective assistance of counsal, the petitione bears the burden of proving
both tha counsl@ performance was deficient and tha the deficiency prejudiced the defense.O
Goad v. State, 938 SW.2d 363 369 (Tenn. 19%) (citing Strickland v. Washington, 466 U.S.
668, 687,104 S. Ct. 2052 2064 (1984). In evauaing whether the peitiona has met this
burden, this court mus determine whether counsal@ performance was within the range of
competence required of attorneys in crimind cases. See Baxter v. Rose, 523 SW.2d 930, 936
(Tenn.1975)

Initially, we note tha the petitionea has failed to indudethe direct appeal record with the
pog-conviction record on appeal. Moreover, the petitione did not ask the pog-conviction court
or this court to take judicia notice of the direct appeal record. Neverthdess, despite the
petitiona@ error, this court may take judicial notice of thedirect appeal record. See State ex rel.
Wilkersonv. Bomar, 376 SW.2d 451, 453(Tenn.1964) We choo% to do so in this case.

A. Victim@911Tape

The petitionea contendstha he received the ineffective assistance of counsl when his
trial attorney failed to object to the State® introduding the victim®@ 911 tape into evidence. On
direct appedl, the petitiona argued tha the trial court impropealy alowed the hearsay tapeinto
evidence. In its opinion, this court noted that trial counsl did not object to the tape but ruled
that theintrodudion of the tape was not plain error, stating, QVithoutdefinitively addressing the
issue, it is certainly more than arguable that the victim@ statements were excited utterances, if
not dying declarationsO Bough No. E200402928CCA-RM-CD, 2005 Tenn. Crim. App.
LEXIS32,at *18.

Hearsay is defined as Ca statement, other than onemade by the declarant while testifying
at the trial or hearing, offered in evidence to prove the truth of the matter asserted.O Tenn. R.
Evid. 801(c). Genedly, hearsay statements are inadmissible unless they fal unde one of the
recognized exceptionsto the hearsay rule. Tenn. R. Evid. 802 An excited utterance is (a]
statement relating to a startling event or condition made while the declarant was unde the stress
of excitement caused by the event or condition.O Tenn. R. Evid. 8022). Pursuant to Tennessee
Rule of Evidence 804(b)(2), Qi]n a prosecution for homicide, a statement made by the victim
while bdieving tha the declarant@ desth was imminent and concerning the cause or
circumstances of wha the declarant bdieved to be impending deathOis also admissible as an



exception to the hearsay rule as a dying declaration. A dying declaration has the following five
elements:

(1) Thedeclarant mug be dead at thetime of thetrid;

(2) the statement is admissible only in the prosecution of acrimind
homicide

(3) thedeclarant mug bethevictim of thehomicide;

(4) the statement mug conaern the cause or the circumstances of
thedeath; and

(5) the declarant mug have made the statement unde the bdief
tha death was imminent.

State v. Hampton, 24 SW.3d 823,828-29 (Tenn. Crim. App. 2000.

We have listened to the 911 tapein this case. On thetape, the 911 opaator answvered the
victim@ call and the victim immediately told her, Qe been shot . . . Quick!O He also stated
tha two African-American men from room 207 shot him three times in the chest and tha they
fled out the front door. During his convasation with the opeator, which lasted about five
minutes, the victim stated tha Q can® make it much longe,0Q@n going to pass out in jug a
minute,0 and QHurry up and get somebody here.O His voice was panting and frantic. We
condude tha the tape was admissible as an excited utterance or a dying declaration and,
therefore, tha the pditione did not suffer prejudice as a result of his trial attorney having not
objected to thetape onthe groundstha it was inadmissible hearsay.

B. Isaiah Dixon® Testimony

Next, the peitiona contends that he received the ineffective assistance of counsel
because his tria attorney did not object to Isaiah Dixon® testimony about the peitiona®
unoorroborated confesson. On direct appedl, this court ruled tha the petitione waived any
argument regarding Dixon@® testimony because he failed to object at trial.  See Bough No.
E200200717#CCA-R3-CD, 2004 Tenn. Crim. App. LEXIS 17, at *34. Neverthdess, this court
andyzed whether the confession had been sufficiently corroborated, stating tha despite the
waiver, Qw]hile there were details tha Isaiah Dixon either did not know or got factualy
incorrect about the inddent, the appdlant@ overall outof-court confession to Isaiah Dixon is
corroborated by the appdlant@ presence at the motel at the approximate time of the inddent as
well as thetestimony of Edie Jones, Deanna Jones, and Dante Smith.O 1d. at *36. Our supreme
court also reviewed the issue and affirmed this court® ruling. See Bough 152 S\W.3d at 465
Therefore, the petitione has failed to show that he was prejudiced by counsl @ failure to object
to Dixon@testimony.

C. Prosecutor® (Birds of a FeatheeOComment



The peitiona contends without any explanation, tha he received the indfective
assistance of counsel because his trial attorney failed to object when the prosecutor, referring to
|saiah Dixon® prior crimind behavior and lack of credibility, stated during his closng argument
that (birds of a feather flock together.O In its direct apped opinion, this court consdered
whether the statement was plain error and conduded tha while the statement Garguebly crosses
the line into impropea expressions of opinion or pasond bdief as to the credibility of
witnesses,Othe prosecutor made the statement On direct respon to defense arguments tha the
prosecution witnesses were lying on the stand. O Bough No. E200402928 CCA-RM-CD, 2005
Tenn. Crim. App. LEXIS 32, at **28-29. This court also condudel that, in any event, nothing
indicated tha the statement had adversely affected the jury@ verdict. Id. at *29. The pos-
conviction court agreed with these condusons, holding tha the statement was not imprope and
tha the petitiona had failed to demongdrate prejudice. We agree tha the pditione has failled to
demondrate prgjudice and condudetha thetrial court propely denied relief onthisissue

D. Prosecutor@ Missing Witness Statement

The pditione contendsthat he received the ineffective assistance of counsel because the
prosecutor also mentionad during his cloang statement that the defense had failed to have Ted
testify about the petitiona@ aleged alibi. Although counsl did object to the prosecutor@
argument, the pditiona contendstha counsl should have asked for a curative indruction.

Therecord reflects tha in the petitioner® recorded statement, introduced during thetrial,
he claimed tha Ted picked him up from the Expo Inn about thirty minutes before the crime.
During his clogng statement, the prosecutor asked, QVhere is Ted? Where is Ted if heistelling
the truth in tha statement? Could there be a more important witness to hear from?0 Defense
counsl objected, stating, ONVe have no burden of proof.O Thetrial court overruled the objection,
saying, @ haven® heard anything imprope yet. Watch it.O During the State® rebuttal closng
argument, the prosecutor agan referred to Ted@® not having tetified at trial. Counsl did not
renew his objection.

Once agan, this court and our supreme court reviewed the missing witness issue on
direct appeal. This court, relying on the prerequisites established in Delk v. State, 590 S.W.2d
435,440 (Tenn. 1979, condudd that thetria court erred by allowing the prosecutor to argue
about the missing witness. Bough No. E20020071#CCA-R3-CD, 2004 Tenn. Crim. App.
LEXIS 17, at *27. However, the court ruled tha the error was hamless. 1d. at *29. Our
supreme court agreed tha the trial court erred and tha the trial courn® error was hamless.
Bough 152SW.3d at 464

Given tha the trial court overuled defense coursel® objection, we fail to see how
counsl rendeed deficient performance by failing to request a curative ingruction. In any event,
as the supreme court stated, QT]hetria judgedid explain to the jury before closng arguments
tha the State had the burden of proof beyond a reasonable doubt Further, the trial court fully
and accurately ingructed the jury on the difference between evidence and argument.O Bough
152 SW.3d at 463; see dso Bough No. E200200717#CCA-R3-CD, 2004 Tenn. Crim. App.
LEXIS 17, at *29. Thus this court and our supreme court found no prejudice to the petitione.
Withoutshowing prejudice, the petitione is notentitled to pog-convictionrelief onthisissue




E. Imprope Jury Indruction

The pdtitione contendstha hereceived the ingfective assistance of counsl because his
trial attorney failed to object to the trial court@ impropely ingructing the jury on the incorrect
undelying felony in thefirst degree felony murder ingruction. The indictments reflect that the
State charged the petitiona with first degree felony murder committed during the perpetration of
a robbey and especiadly aggravated robbey. However, in its jury chage the tria court
ingructed the jury on first degree felony murder with the undealying felony beng especially
aggravated robbey. Tria couns testified he did not object because the indruction was to the
petitione®@ bendit. Asthe pog-conviction court conduded, the petitiona was not prejudiced by
the trial coutt@ indructing the jury on the greater offense. Therefore, the pditione is not
entitled to pog-convictionrelief onthisissue

F. Counsl® Investigaion of the Case

Findly, the petitione contendsthat trial counsl failed to investigate his case adequaely.
At the evidentiary hearing, the State introduced counsl@ time sheet for the case into evidence.
According to the time sheet, counsel met with the peitiona on the following daes. August 2,
1999, for two hours; Augug 18, 1999; September 2, 1999 for thirty minutes; September 3, 1999;
September 17 and 20, 1999; September 30, 1999 for thirty minutes; and Octobea 15, 19, and 25,
1999. As the pog-conviction court noted, this evidence directly contradicts the petitione@
testimony that he met with counsel only two times. Moreover, thetime sheet shows tha after the
petitiona poded bondand returned to California, counsel spokewith him many times and wrote
letters to him. Counsdl testified at the evidentiary hearing tha in addition to meeting and
corresponding with the petitioner, he hired an investigator to hdp with the case, visited the crime
scene, and attendead the codefendant@® pretrial, trial, and sentendng proceedings The pos-
conviction court accredited counsl@® testimony over tha of the petitione and concluded that
counsl adequaely prepared for the petitiona @ case. We agree and condude tha the petitione
isnotentitled to pog-convictionrelief.

1. Conclusion

Based upon the record and the patiesObriefs, we affirm the judgment of the pog-
conviction court.

NORMA McGEE OGLE, JUDGE



