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OPINION

Willie Albert Guinn, the victim in this case, received severe bums to his head, upper
body,and uppe extremities at his home on November 16,2002 Thevictim drove himself to the
Regiond Medical Center in Memphis (Med) where he was treated. The victim succumbed on
December 8, 2002,dueto complicationsresulting from the bums  The defendant was indicted
for premeditated first degree murder and first degree felony murder in the perperation of theft.
A jury convicted thedefendant of voluntary mandaughter and felony murder.



Wendd| Guinn, the victim@ son, visited with his father at the hoital emergency room
on Novembe 16, 2002. Wenddl Guinn asked the victim how the bums had hgppened. The
victim said the defendant had come to the victim@ house and asked to stay there tha night The
victim told her she could stay in thefront of thehouse. Later, the defendant woke him and asked
for monegy. The victim refused he and went back to deep. The victim was awakened by
something wet beng poured on him. The dendant then took an aerosol can and lit aflame tha
set the victim on fire. The victim extingushed the flames by getting into the bahtub. The
defendant then took the victim@ wallet and jumped outthewindow. Thevictim drove himself to
the hopita. Wenddl Guinn said tha his father seemed to bein pan but related the event in a
calm and cohaent manna.

Later on Novembe 16, Wenddl Guinn went to his fathe® home. In the victim®
bedroom he saw alighter, an aerool can, and an empty bottle of acohol on the floor. A shirt
with bum holes was in the bathtub. Abouta week later, Wenddl Guinn cleaned the hous and
threw those items away. Thevictim@wallet was not found. Wenddl Guinn stated that he knew
the defendant and tha his fathe and the ddfendant had a relationdhip over a period of
approximately oneyear. The defendant had, at times, lived with the victim but was not living
there at thetime of thisinddent.

Dr. Laura Coope was the general surgeon on duty when the victim presented himself at
the emergency room Dr. Coope stated tha the victim had second degree bums to more than
fifteen to twenty percent of his body. The bums were primarily on the head, neck, face, chest,
uppe arms, and shoulders. She characterized second-degree bums as the mog painful of bums
and said the victim was unde stress the entire time he was in the hopital. Dr. Coope@ only
contact with thevictim was from 3:00 am. until 7:00 p.m. on November 16. Thevictim told her
tha alcoholwas thrown on him and lit with a flame.

Joy Adams, the victim@ daughtr, was notified of her father@ hoitalization between
1:00 am. and 2:00 am. on November 16. Shewent to the hogital and talked to the victim after
he had been moved to aroomthree or four hours later. Mrs. Adams was unsure of his demeanor
as she said the victim would always display a happy faceOto her. She did bdieve the victim
was in pan. The victim told her tha he was adeep at home untl he woke up to find the
defendant smoking crack in the hous. The defendant wanted money, and thevictim told her to
leave. Thevictim then lay down again. Afterwards hefelt something wet being poured on him
and then a flame ignited him. The victim said he put out the flames in the bahtub and then
droveto thehoital.

Chyra Crawford, a sister of the victim, heard the victim relate the events at
approximately 9:30 am. on Novembe 16. The victim said the defendant had wanted money
from him, buthe had refused. Theddendant doused thevictim by pouing alcoholfrom a battle.
While hewas wiping his face, the defendant set him afire uang an aerosol can and alighter. The
defendant then took the victim@ wallet and left throughawindow. Mrs. Crawford stated tha the
victim had no problems spesking as herelated these events and tha he never changed hisversion
of wha had hgppened.



Evelyn Lincoln, another sister of the victim, visited him with Chyral Crawford on
November 16. Shestated tha the victim told them tha hewas asleep when the victim came into
his room and asked for money. He replied tha he had no money, and he again laid down. The
victim said tha he sat up when hefelt something wet on his head and face; hethen saw a bdl of
flame. The victim also said tha he could not find his wallet when he prepared to leave. Ms.
Lincoln went with other relatives to the victim® house and saw an aerosol can and an acohol
bottle in thefloor of thevictim@ bedroom

Officer Paul Neely, of the Memphis Police Department, interviewed the victim at 10:45
am. on November 16. He stated tha the victim@ speech was very labored. Thevictim told him
tha his girlfriend had thrown alcohol on him and set him on fire. Officer Neely submitted a
report and had nofurther dealingswith this case.

Dr. Michael Kelton was the victim@ primary care physcian while the victim was a
paient at the Med. Dr. Kelton first spoke with the victim at approximately 6:00 am. on
November 16. He said the victim undestood what was hagppening. Thevictim told Dr. Kelton
tha afriend wanted to borrow money and tha herefused. Thefriend threw flammable liquid on
him, and a scuffle ensued until the friend sprayed him with a flammable liquid and set him afire
usng aerol and alighter.

In Novembe 2002,Memphis Police Officer Bridgete King was assigned to the domestic
violence unit. Officer King interviewed the victim a week or two after the inddent. She
described the victim as joviad but said that he talked with difficulty. The defendant was
identified as a sugpect, and Officer King filed awarrant for the defendant@ arrest. The case was
trangferred to the homicideunit after thevictim@® death.

Dr. Jeffrey Lehman, an internd medicine physcian, first saw the victim on November
18. Thevictim told him tha his bums were the result of his girlfriend pouiing alcohol on him
and setting him &fire.

Officer Joe Stark, of the Memphis Police Department, was the coordinaor of this case
after it was tranderred to homcide Officer Stark became involved on December 9, and he went
to the victim@ home on December 12. This was appaently thefirst visit to the crime scene by
officers. During his thirty-minute investigation of the house, Officer Stark found one window
with a broken lock.

Dr. Teresa Campbdl, a forendc pahologist, peformed an autopsy of the victim@ body
on Decembe 9. Shetestified tha the victim died dueto complications caused by the bums he
received.

Theddendant testified in her own behdf. She stated tha the victim had often abused her
physcaly during thar off and on two-year relationdhip. She said tha, dueto the victim®
gambling losses, she had given him money and he food stamps Despite this, the victim
continued to beat her. On the night of thisinddent, she had told thevictim shewas leaving him.
The victim locked the doors to the house and dragged he into his bedroom where he beat her
with a bdt and choked her. The defendant was attempting to leave througha windowwhen the



victim threw water on her. The defendant changed clothes, and the victim placed a bdt on her
neck and was choking her while threatening to cut her into pieces. As the two struggled, the
defendant grabbed an aerosnl can and sprayed him. She then threw the contents a botle of
alcohol on thevictim. She stated that the victim@ shirt mus have been on fire from his contact
with a gas stove during ther struggle, but that she was unaware of this when she dousd him
with alcohol. The defendant saw the flames tha aso rolled down he arms. She grabbed her
purse and went outawindow. Shedenied taking thevictim@ wallet.

Sufficiency

The defendant contendstha the evidence was insufficient to convict her f any grade of
homicide greater than voluntary mandaugher.O When sufficiency of the evidence adduced at
trial is chadlenged on appesl, the relevant question is Qvhether, after viewing the evidence in the
light mog favorable to the prosecution, any rationd trier of fact could have foundthe essential
elements of the offense charged beyond a reasonable doubtO Jackson v. Virginia, 443U.S. 307,
319,99S. Ct. 2781,2789(1979; Tenn. R. App.P. 13(g). All questionsinvolving the credibility
of witnesses, the weight and value of the evidence, as well as the factud issues raised by the
evidence are resolved by thetrier of fact. State v. Bland, 958 SW.2d 651, 659 (Tenn. 1997). A
jury conviction removes the presumption of innoence and replaces it with one of guilt so tha,
on appedl, a convicted defendant has the burden of demondrating it is inaufficient. State v.
Tuggle, 639S.W.2d 913 914(Tenn. 1982)

The evidence presented to thejury, viewed in the light mog favorable to the State, was
asufficient to establish tha the defendant was guilty of felony murder. Felony murde is the
illing of another commiitted in the perpetration of or attempt to perpetrate any first degree
murder, act of terrorism, arson, rape, robbey, burglary, theft, kidngping, aggravated child
abuse, aggravated child neglect or aircraft piracy.O T.C.A. 39-13-202a)(2). The menta state
required for conviction of felony murder istheintent to commit theundelying offense. T.CA. @
39-13-202(). In this case, theundelyingfelonywas theft. O\ person commits theft of propety
if, with intent to deprive the owner of propety, the person knowingly obtains or exercises
control over the propety withoutthe owner@ effective conent.O T.C.A. @ 39-14-103

In recalling how hereceived the eventudly fatal bums the victim told five relatives and
three medical personné tha the defendant (or in some cases, girlfriend) had poured a flammable
liquid on him and then ignited the blaze. Thevictim told his relatives tha the defendant did this
because he had refused he demandsfor money. Thevictim aso told therelatives who testified
thd, after setting him afire, thedefendant took his wallet and left by awindow

Within twenty-four hours of the victim@ injuries, Wenddl Guinn, Chyral Crawford, and
Evelyn Linooln visited thevictim@home. All three witnesses testified they foundan aerosol can
and an acohol bottle on the victim@ bedroom floor. Wenddl Guinn also founda lighter in the
victim@ bedroom Thevictim@ wallet was never found.

The defendant admitted spraying the victim with aerosol and pouring acohol on him,
althoughshe clamed that it was in self-defense and tha the fire was accidental. She further
admitted that sheleft througha windowwithoutrendeing assistance to thevictim.



Based on the evidence presented at trial, arationd jury could find the elements of felony
murder sufficient beyondareasonale doubt

Hearsay Testimony

The defendant contends that certain hearsay testimony was erroneoudy admitted over
objection on the basis of 1) medical diagnoss and treatment, 2) excited utterance, and 3) failure
to consder the confrontation issuein testimonia statements by thevictim.

Medical Diagnoss and Treatment

Amongthe exceptionsto the genera ban on hearsay istha of a statement for purposes of
medical diagnoss and treatment as contained in Tennessee Rule of Evidence 803@).

Thefollowing are notexcluded by the hearsay rule:

Statements made for purposes of medical diagnods and treatment describing

medical history; past or present symptoms, pan, or sensations or theinception or

genega chaacter of the cause or externd source thereof insofar as reasonably

pertinent to diagnoss and treatment.

The important limitation of this exception is tha the statement must be (oetinent to
diagnoss and treatment.O Some statements tha are intended by the declarant to be used for
diagnoss and treatment are not always admissible. Ther admissibility hinges on whether they
are reasonably pertinent to diagnasis and treatment.  State v. Williams, 920 SW.2d 247, 256
(Tenn. Crim. App. 1995) citing Neill Cohen et a., Tennessee Law of Evidence @ 809[5] (p. 8
99) (4th ed. 2005)

Dr. Kelton testified conaerning the victim@ argument over money with a Griend O This
was irrelevant to diagnoss and treatment and shoud have been redacted. Williams, 920 S.W.2d
at 256.

Dr. Lehman testified tha the victim informed him that the victim@ girlfriend had poured
acohol on him and set him on fire. Upon this record, identification of the offende does not
seem petinent to the medical diagnoss and treatment. Furthemore, Dr. Lehman first saw the
victim on November 18, well after the victim@ bums were identified and appropriate treatment
had begun. Thistestimony aso should have been redacted.

By contrast, Dr. Coopa@ testimony was more restrained as it omitted some of the
extraneous information unnecessary for medical diagnoss and treatment. She stated tha the
victim had said he had alcohol thrown on him and ignited with a flame. The record before us
does not revea if medica treatment would be different for acohol bums than for any other
flammable liquid. However, we are of an opinion tha the method of application of the
flammable liquid is irrelevant to the medical treatment. Redaction would have been prope in
this case.

Excited Utterance



Four of the victim@ relatives were alowed to testify as to what the victim told them
about the cause of his bums The trial court allowed this testimony over objection unde the
hearsay exception for an excited utterance. Tenn. R. Evid. 803@2). Thetext of therule is as
follows:

Thefollowing are notexcluded by the hearsay rule:
A statement relating to a startling event or condition made while
the declarant was unde the stress of excitement caused by the
event or condition.

Therationdes for this exception have been explained as follows:
First, since this exception applies to statements where it is likely there was a lack
of reflection B and potential for fabrication B by a declarant who spontaneoudly
exclaims a statement in response to an exciting event, there is little likelihood,in
theory at least, of indncerity. The Tennessee Court of Crimind Appeals
eloquently summarized thisview: Orheundelying theory of this exceptionistha
circumstances may produee a condition of excitement which temporarily tills the
capacity of reflection and produees utterances free of constiousfabrication.O The
lack of reflection is present because Rule 803@2) requires tha the declarant mug
actudly beunde the stress of excitement while speaking. This hearsay exception
Is not available for a statement made when the declarant is no longe unde stress.
But a statement may qudify as an excited utterance even if the declarant has a
motive to make a self-serving statement. Second,ordinarily the statement is made
while the memory of the event is still fresh in the declarant@ mind. This means
tha the out-of-court statement aboutan event may be more accurate than a much
later in-court description of it.

Cohen et dl., at @ 807 [p. 8-73 - 8-74], citing State v. Land, 345S.W.3d 516,528 (Tenn. Crim.

App.2000)

It has been hdd tha (t]he ultimate test is spontaneity and logical relation to the main
event and where an act or declaration springsout of the transaction while the parties are till
laboring unde the excitement and strain of the circumstances and at a time so near it as to
precludetheidea of ddiberation and fabrication O State v. Smith, 857S.W.2d 1, 9 (Tenn. 1993.

Thetime interval between the startling event is but onefactor in deermining whether a
statement was under stress and excitement. Other relevant consderationsindudethe nature and
seriousness of the event; the appearance, behavior, and circumstances of the declarant, induding
such characteristics as age and physical and mental condition; and the content of the statement
itself, which may indicate the presence or absence of stress. State v. Stout, 46 S.W.3d 689, 700
(Tenn.2001)

Thevictim related the events that resulted in his burnsto Wenddl Guinn after thevictim
had driven himself to the hogital and had received emergency treatment. Wenddl Guinn said
thevictim spokein acalm and coheent manne, althoughhe seemed to bein pan.



Joy Adams heard the victim@ version of the cause of the bums several hours after the
event and after the victim was placed in a private room  In describing the victim@ demeanor,
Joy Adams said the victim aways displayed a Ghgopy faceOto her.

Chyra Crawford and Evelyn Lincoln visited the victim after 9:00 am. on November 16.
Thevictim had received treatment and had been placed in aroom Chyra Crawford stated that
the victim had no problems speaking as he related the events. Evelyn Lincoln stated that the
victim@ appesrance was uptting to her butthat he assured her Gt@ goingto beall rightO

Officer Paul Neely interviewed thevictim at 10:45 am. on November 16. He stated that
the victim@ speech was very labored and that it was difficult for thevictim to talk.

Officer Bridgdte King, then a member of the domestic violence unit of the Memphis
Police Department, interviewed thevictim aweek or two after hesugained hisbums She stated
tha, based on the victim@ statements concerning theinddent, sheidentified the defendant as the
sugpect and caused a warrant to betaken for her arrest.

In our view, noneof the declarant@ statements, as repeated in the abovetestimony, meet
the criteria for excited utterances. None of the statements appear sponianeous but, rather, as
cam recitations The tria court adopted an arbitrary twenty-four-hou rule tha would admit
these statements uttered within twenty-four hours of theinddent. This standad is unknown to
our jurisprudence and ignotes the rationdes suppoting the exception. At trial, the State placed
great emphasis on the continuing stress of the victim dueto the panfulness of hisinjuries. We
have no doubttha the pain was severe and continued, in al probability, untl death. However,
theexceptionis based in pat onthestress of the startling event itself and noton continuing pan.

For the foregoing reasons we condude tha the subject testimony did not meet the
requirements of the excited utterance exception and should have been excluded as inadmissible

hearsay.
Confrontation Issue

The defendant also contends the victim@ statements, as presented by the State®
witnesses, violated the defendant@ rightto confront her witnesses.

The United States Supreme Court in Crawford v. Washington, 541 U.S. 36, 124 S. Ct.
1354 (2004) reexamined the application of the Confrontation Clause of the United States
Conditution and the admissibility of hearsay testimony. Our Supreme Court explained the
andysis necessary when the prosecution attempts to introdue a declarant® out-of-court
statement and the defendant raises a Confrontation Clause objection.

[T]heinitia determinaionunde Crawford is whether the statement is testimonial

or nontestimonial. Crawford, 541 U.S. at 68, 124 S. Ct. 1354. If the statement is

testimonial, then thetrial court mus determine whether the declarant is available

or unavalable to tegtify. If the declarant is avallable, then there is no

confrontation problem: (t]he Clause does not bar admission of statement so long

asthedeclarant is present at trial to defend or explainit.O Id. at 59n. 9, 124S. Ct.




1354 (citing Californiav. Green, 399U.S. 149 162,90 S. Ct. 193Q 26 L. Ed. 2d
489 (1970). If the declarant is unavailable, the tria court mug determine
whether the accused had a prior oppotunity to cross-examine the declarant about
the subgance of this statement. 1d. at 68, 124 S. Ct. 1354. If the accused had
such an oppotunity, the statement may be admissible if it is not othewise
excludable hearsay. If the accused did not have this oppotunity, then the
statement mug be excluded.

If the statement is nonestimonial, the Confrontation Clause andysis does not end.
Indead, congstent with Ohio v. Robeats, 448 U.S. 56, 100S. Ct. 2531,65 L. Ed.
2d 597, the court mug determine whethe the out-of-court statement bears
adequae indicia of reliability D specifically, whether it fals within a Girmly
rooted hearsay exceptionQor bears Qoarticularized guaantees of trusworthiness.O
See Crawford, 541 U.S. a 68 124 S. Ct. 1354 (stating tha Qw]here

nonestimonial hearsay is at issue, it iswholly consistent with the Framer@ design
to afford the States flexibility in thar development of hearsay law Das does [Ohio

v.] RobatsO.
State v. Maclin, 183S.W.3d 335 351 (Tenn. 2009.

The victim@ statements to the two officers were during an interrogaion and would
certainly qudify as testimonial in naure. In Crawford, it was hdd tha the Confrontation Clause
of the United States Conditution:

applies to QuitnessesO againg the accused P in other words thos who hear

testimonyO. . . OrestimonyQin turn, is typicaly Qa] solemn declaration or

affirmation made for the purpose of establishing or proving some fact.O. . . An
accuser who makes a formal statement to govenment officers bears testimony in

a sense tha a person who makes a casud remark to an acquantance does not.

The conditutiond text, like the history undelying the common-law right of

confrontation, thusreflects an especially acute concern with a specific type of out

of-court statement.

Variousformulationsof this core class of Qestimonial Ostatements exist: Gex parte
in-court testimony or its fundiond equivalent Bthat is, material such as affidavits,
cugodia examinaions prior testimony tha the defendant was unale to cross-
examine, or sSimilar pretrial statements that declarants would reasonably expect to
be used prosecutorialy,O. . . Gxtrajudicial statements. . . contained in formalized
testimonial materials, such as affidavits, depodtions prior testimony, or
confessionsO. . . Gtatements that were made under circumstances which would
lead an objective witness reasonably to bdieve tha the statement would be
available for use at alater tria[.]O. . .
Crawford, 541U.S. at 51-52, 124S. Ct. at 1364(citationsomitted).

The defendant had no prior oppatunity to cross-examine the defendant concerning his
declarations made either to relatives or police officers. In addition, we have previoudy
conduddl tha the statements did not qudify as a hearsay exception and, thus were subject to
exclugon.



However, the defendant herein did not interpos a confrontation objection at trial nor
raise this issue in the motion for new trial. Thus theissue as to confrontation was waived. See
Tenn. R. App. P. 3(e); State v. Courtney Means No. W200500682CCA-R3-CD, 2006 Tenn.
Crim. App. LEXIS 242 a *15 (Tenn. Crim. App. a Jackson, Mar. 21, 2006) (holding that
athough the defendant had objected on the grounds of hearsay, he waived the issue of
confrontation by not objecting on that basis). An issue may not be raised for the first time on
appeal. Tenn.R. App.P. 36(@).

Condusgon

After review, we condude tha the evidence, as presented at trial, was sufficient to
suppot the defendant@ conviction. However, we further condude tha much of the evidence
was inadmissible hearsay and did not qudify as exceptions unde medical diagnoss and
treatment or as an excited utterance. The defendant waived the confrontation issue but the
evidence was othewise inadmissible as hearsay. The error in admitting the inadmissible
evidence requires areversa of the defendant@ conviction and remand for anew trial.

JOHN EVERETT WILLIAMS, JUDGE



