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OPINION

At trial thevictim, V.H.,1 testifiedthatshewasbornon Septembe#, 1989. Sherecalled
that when shewas aboutfive yearsold, shewasin kindergartenat SouthKnox Elementary
Schoolandlived with her parentsandtwo siblingsin a houseon DavenportRoadin Knoxuville.
Thevictim testifiedthattwice during this time, the defendanther father,rapedherin the family
home. On one occasion,the defendantanally rapedher in a sparebedroom. On another
occasionthe defendanwaginally rapedherin her parents®edroom. On the secondoccasion,
the victim saidthat shehaddiarrheabut the defendantid not let her go the restroom,andasa
result,sheOmessedp the sheets.Orhe victim testifiedthat the defendantleanedhe bedroom
before her mother, who was not in the house while these events took place, returned home.

Thevictim testifiedthather parentseventuallyseparatedandafterliving with hermother
andsiblingsfor a while, shemovedin with Bobbie and Butch Cinnamon the defendantCaunt
anduncle. The victim statedthat shewas nine or ten yearsold while shelived with the
Cinnamons. The victim did not know the preciselocationof their residencebut shedid recall
thatthe housewaslocatedin Knoxville. Thevictim testifiedthaton severaloccasionshile she
lived with her relatives,the defendantGgrandmotherPorothy Cinnamonwould take her (the
victim) to Ms. CinnamonQsidencen Worth Streetin Knoxville. Accordingto thevictim, the
defendantvould usuallybe presentat the Worth Streetresidencavhenhis grandmothebrought
the victim there. The victim statedthat the defendantattemptedo rapeheron morethanone
occasionn a bathroomatthe Worth Streetresidence.The victim statedthaton theseoccasions,
the defendantvould placethevictim on awasheror dryerinsidethe bathroom. The victim said
thatthe defendandid not actually succeedn penetratingher vagina,but shedid statethatthe
defendandid touch hervaginawith his penis. The victim statedthat on anotheroccasionthe
defendantapedherin OMatthew®som@ at the Worth Streetresidenceplacinghis penisinside
the victimOs vagina.

Thevictim alsotestifiedthatwhile shelived with herrelatives,the defendantnaintained
aresidenceon ChurchwellAvenuein Knoxville. On oneoccasionshortly beforesheleft her
relativesCare, she was visiting her father at the Churchwell Avenue residencewhen the
defendantaskedherto help him makethe bedin his bedroom. The victim testified that while
shewasmakingthe bed,the defendanplacedheron the bedandrapedher, placinghis penisin
her vagina.

The victim also testified to three other incidentsthat occurredwhile shewasin her
relatives@ustody. On one occasionthe victim was at the Worth Streetresidencevhenthe
defendantOtook®er to a storageshedbehindthe house. Accordingto the victim, Onothing
happen[ed]®ecauséorothy CinnamonOholleredor him. Like . .. hehadatelephonecall or

1 This court does not disclose the names of rape victims in its opinions.

2 It is unclearfrom the recordasto who Matthewwas,asnoneof the personsvho testifiedat trial identified
this personOs relationship to the victim or the defendant.



something.G0n anotheroccasionthe victim andthe defendaniverein aroomata Family Inn
whenthe defendantsprayeda substancen a cloth and attemptedo placethe cloth over the
victimOsnouth. Thevictim testifiedthatshescreamedandafterthatthe defendantlid nottouch
herin anyway. Thevictim testifiedthaton severaloccasionsthe defendantvould put a pillow
over herface,tie herto the bed,or bind herhandswith ducttape. However,the victim did not
testify thatshewasbound,restrainedpr druggedduring any of the rapes;in fact, whenaskedif
the defendantattemptedo bind or restrainthe victim during any of the episodesat the Worth
StreetresidenceNincludingboth the episodesin the bathroomand the rapein MatthewOs
bathroomNthevictim repliedOno.CHowever the defendantQsal counseldid not objectto any
testimonyconcerninghesethreeepisodesevenafterthe victim deniedbeingrestrainedduring
the Worth Streetincidents. Defensecounselalsodid not objectto the prosecutionGsentioning
these events during closing arguments.

On cross-examinatiorthe victim statedthat her parentsseparatedvhen shewasfive
yearsold andin kindergarten. She statedthat eventually,she, her siblings, and her mother
movedin with Clyde Hawn, who her motherwasdating. The victim statedthat shelived with
Hawn for eight or nine monthsbefore Hawn shotthe victimOsyoungerbrother3 After that
incident, the victim movedin with the Cinnamons. The victim recalledthat shortly after she
movedin with herrelatives,shevisited a doctorfor a stomachache,at which time the doctor
Ofigur[ed]outOthat she had beensexuallyabused. The victim admittedthat shetold both a
socialworkeranda physicianat EastTennesse€hildrenOBlospitalthatHawn hadmolestecher
on severaloccasiondy digitally penetratingher, but the victim did not allegethat Hawn had
anally penetratecher or had penetratecher with his penis. The victim also admittedthatin
March 1999,shehadwritten a letterto hermotherclaimingthatshewasunhappyliving with her
relativesandaskingher motherto tell the judgewhatwashappeningso shecouldreturnto her
motherOkouse. The victim alsoadmittedthatin February2001,after shehadbeenreturnedto
her motherOsustody,shewas examinedby Dr. Machenat Childhelp, and shortly after that
exam,sheadmittedto a Departmenbdf ChildrenOServiceDCS) caseworkethatthereasorshe
had initially allegedthat Hawn had molestedher was becauseher fatherOgamily would not
believeher andwould OjustdenyitOif sheaccusedher fatherof rapingher. The victim also
statedthat hadshewasafraid shewould havegottenin trouble hadsheidentified her fatheras
her abuser rather than Hawn.

On redirect,the victim testifiedthat Hawn nevertouchedher or rapedher. The victim
acknowledgedhat whenshewasOdlittle girl, Oshehadtold her motherthatthe defendanivas
Omessing®ith her, andthatthe defendantGamily knew aboutthis accusation.However,the
victim statedthat the defendant&family did not believeher at the time of thataccusationand
shebelievedthatthe defendantGamily would not believeherif sherevealedhatherfatherwas
again raping her.

Patty Lawsontestified that in February2001, she was employedas a sexualabuse
investigatorwith DCS. Shetestified that sheinvestigatedallegationsthat the defendanthad
sexuallyabusedis daughter,andthat sheinterviewedthe victim as part of the investigation.
Lawsontestified that the victim was adamanthat her father, the defendanthad abusedher.

It is unclear from the record whether this act was intentional or accidental.



Lawsontestifiedthatbeforetheinterview, shebecameawarethatthe victim hadinitially alleged
that Hawn had molestedher. Lawsonaskedthe victim abouttheseearlier allegations,and
accordingto Lawson,the victim statedthat at the time it becameevidentthat shehadbeen
sexuallyabusedshewasliving with paternalrelatives,andshewasafraidto identify herfather
asherabuserbecausehedid not think that the defendantGamily would believeher. Lawson
alsointerviewedthe defendantGgandmotherDorothy Cinnamon,as part of the investigation.
Ms. Cinnamontold Lawsonthat the victim hadin her opinion falsely accusecdher father of

abusingher when shewas four yearsold. Lawsonattemptedto locatethe DCS file on this

investigation but shewasunableto do so. Lawsontestifiedthatthe absenceof a file wasnot
unusual asrecordsOnoindicatingabuse@re purgedafter a certainnumberof years. Defense
counsel did not object to any part of LawsonOs testimony.

On cross-examinationl.awson admittedthat she had revieweda May 1994 medical
reportdetailinga physicalexaminatiorof the victim andthatthe reportcontainedhe annotation
Ogenitalianormal female.O On redirect, Lawsontestified that the 1994 physical examwas
conductedaspartof a behavioralexaminatiorof the victim andher brotherandOhachothingto
do with sex abuse.O

SusarRaulston the victimOsnother testifiedthatbeforeOctober1 994, shewasmarried
to the defendantand that shelived with him and their three children on DavenportRoadin
Knoxville. In October,sheleft the defendantmoving out of their residenceand taking the
children with her. Raulstontestified that while shewas still marriedto the defendantshe
workedat a KFC restauranin Knoxville, andwhile shewasat work, the defendantvasathome
with the children. On oneoccasionwhenthe victim wasfour or five yearsold, shecalledthe
defendantOgrandmotherDorothy Cinnamon,and his mother, SandraHiggins, so they could
give heraride to thegrocerystore. Whenthetwo womenarrivedto pick Raulstonup, thevictim
beganscreamingtelling the women,ODonOeaveme here;daddytouchesme.O Accordingto
Raulston,the defendantOsmotherand grandmothetheardthe defendantOsutburst. Raulston
notified DCS, but no further investigation resulted from her report.

Raulstontestifiedthat after sheleft her husbandn October1994,sheandthe children
movedaroundOquitea bitOover the next four yearsbeforethey movedin with Clyde Hawnin
July 1998. In February1999,Hawn shotRaulstonGson,and DCS took custodyof the children.
DCS placedthe victim in the physicalcustodyof BobbieandButch Cinnamon the defendantOs
aunt anduncle,while retaininglegal custody. Shortly after DCS placedthe victim with paternal
relatives,Raulstonreceiveda letter from the victim in which sheexpressedlispleasureover
living with the Cinnamonsbut in which shealsowrote, OMommy]Onscaredo tell whatmy dad
done.O Raulstonstatedthat she knew aboutwhat her daughterwas referring, and that she
forwardedthe letter to her attorney. Raulstonstatedthat DCS removedthe victim from the
Cinnamons®ustodyin July 1999 and moved her to severalfoster care placementsefore
returningthe children to her physical custodyin December20004 Shortly after regaining
physicalcustodyof her children, Raulstontook the victim to DCS andfiled a sexualabuse
allegationagainstthe defendant.Raulstontestifiedthat shebelievedher daughterCaccusations

4 According to Raulston, she regained legal custody of her children in March 2001.



againsther fatheranddid not attemptto influenceher daughterto fabricateaccusationggainst
the defendant. Defense counsel did not object to any part of RaulstonOs testimony.

On cross-examinatiorRaulstontestifiedthatthe physicalexamperformedin connection
with herdaughterQssychologicatestingtook placein May 1994,andthatthe outburstin which
thevictim first accusederfatherof abusedid not occuruntil Junel1994. Raulstonadmittedthat
despitethe initial accusationsheandthe childrenremainedwith the defendantuntil October
1994. Raulstonadmittedthat Hawn had beenphysically abusivetoward both her and the
children,andthat at the time DCS removedthe childrenfrom her custody,shehadtold DCS
aboutHawnOsabusivebehavior which includedHawn pointing a gun at the children. Raulston
alsodeniedcoercingherdaughteiinto writing the letteraccusingherrelativesof mistreatingher
and expressing fear over what the defendant was doing to her.

Dr. CharlesMachen,a pediatricianlicensedto practicemedicinein Tennessedgstified
thatin February2001,he examinecthe victim at the Childhelp ChildrenO€enterin Knoxuville.
Dr. Machentestifiedthat ChildhelpOadvocate®r the preventionjnvestigation[,Jandtreatment
of abuseparticularlysexualabuse. . . [ItOsmplied if ayoungpersoris thereatthe Child[h]elp
Centerthat theyOrahere becauseof someallegation.O Dr. Machen noted that Childhelp
examinationardull examinations. TheyOr&eadto toe examinations.TheyOrexaminations
thatarevery similar to what a youngpersonwould getif they go to their regulardoctor.ODr.
MachenOsxaminationof the victim revealedabnormalnotchesin the victimOshymenwhich
wentcompletelythroughthe hymento thevaginalwall. Dr. Machentestifiedthatthesefindings
were consistentwith an allegation of sexual penetration. Dr. Machentestified that his
examinatiorof thevictimOsinusrevealecho evidenceof tearsor scarring butthatthesefindings
werenot necessarilynconsistentith abusebecausehe stretchingability of therectumandanal
sphincterOallowspenetrationof the anuswithout any physical findings,Oand that physical
injuries to the anustendto healrapidly and are thereforedetectableonly for a shortperiod of
time. Dr. Machen testified that the victim identified the defendant as the person who raped her.

On cross-examinatiorDr. Machentestifiedthatbeforehe examinedhe victim, hetook a
history of the victim from Raulston,the victimOsmother. Dr. Machenstatedthat Raulston
informed him aboutthe victimOsnitial accusatioragainsther father,which occurredwhenthe
victim wasfour yearsold. Dr. Machenalsostatedthat Raulstoninformedhim thatthevictim had
originally accusedHawn of the more recentepisodesof sexualabuse. Dr. Machensaid that
before testifying he reviewed an emergencyroom report from East TennesseeChildrenOs
HospitaP datedApril 8, 1999,in which the treatingphysiciannoteda tearin the victimOsymen.
Dr. Machenreadpartsof the April 1999reportinto therecord;in the report,the victim accused
Hawn of digitally penetratingthe victimOsvagina,but shedid not accuseHawn of any other
sexualabuse. Dr. Machenstatedthat althoughRaulstonhad mentionedHawn prior to Dr.
MachenOghysicalexaminationof the victim, Dr. Machendid not askthe victim any questions
concerningHawn. Dr. Machenadmittedthat the victimOsnjuries Ocouldbe consistent@vith
digital penetration.

S It is unclearfrom the recordwhetherDr. Machenreviewedthis reportprior to examiningthe victim. This
report was not introduced as an exhibit at trial.



Onredirect,Dr. Machenreadinto evidencesectionsof the reporthe preparedollowing
his examinationof the victim. Accordingto the report, the victim told Dr. Machenthat her
motherwas not awareof the sexualabusethat was occurringwhile shewas in her paternal
relatives@are. Also, Dr. Machenreadfrom a sectionof his reportin which Raulstondiscussed
the victimOsnitial accusatiorof sexualabuseagainsther father, the one occurringwhen the
victim wasfour yearsold. Accordingto thereport,while Raulstonandherchildrenwereliving in
Florida after leavingthe defendantthe victim madean additionalaccusatiorthat her fatherhad
abusedher while her parentswere still living together. Dr. Machenalsoreadsectionsof the
reportthatreiteratechis earliertestimonythatthe victim hadoriginally accuseddawn of themore
recentepisode®f sexualabuseput thatherfatherhadactuallycommittedthe offenseswhile the
victim wasin the Cinnamons®@ustody. Defensecounseldid not objectto any portion of Dr.
MachenOs testimony.

At the closeof the stateOgroof, the stateelected basedon testimonyby the victim, three
incidentsto fit threecountsof child rape. The first countincorporatedthe allegationthat the
defendantapedthe then-five-year-oldvictim in her parents®@edroomat the family homeon
DavenportRoadin Knoxville. The secondandthird countsincorporatedeventsthat happened
while the victim hadbeenplacedin the physicalcustodyof her paternalrelatives,Bobbie and
Butch Cinnamon betweerFebruaryandJuly 1999. The secondcountincorporatedhe allegation
that the defendantvaginally rapedthe victim in MatthewO®edroomat Dorothy CinnamonQOs
houseon Worth Streetin Knoxville. The third countincorporatedthe allegationthat the
defendanwvaginally rapedthe victim in the defendantGsedroomat his residenceon Churchwell
Avenue in Knoxville. The defendant did not testify or present witnesses in his own defense.

Basedon the aboveproof, the jury found the defendantguilty on all countsof the
indictment. Thetrial courtsentencedhe defendanto twenty-five yearsin prisonon countoneof
theindictment,the countincorporatingthe rapecommittedwhenthe victim wasbetweerfour and
five yearsof age,andtwentyyearson eachof the othertwo counts. Thetrial courtorderedcounts
two andthreeto be servedconcurrentlyto eachotherandconsecutiveo countone,resultingin an
effective sentence of forty-five years in prison. This appeal follows.

ANALYSIS
Plain Error

The defendantdsst two contentionson appealarethatthetrial courtimproperlyallowed
thevictim to testify abouteventsthatwereunrelatedo the offenseselectedby the state,andthat
thetrial courtimproperlyallowedthreewitnessego testify aboutthe victimOsallegationgthatthe
defendanhadrapedherandherexplanationsvhy shehadpreviouslyaccusedlyde Hawn of the
offenses. However,asstatedabove,the defendantlid not makea contemporaneousbjectionat
trial. Typically a partyOsailure to makea contemporaneousbjectionto trial testimonywill
resultin awaiver of theissueon appeal. Tenn.R. App. P. 36(a); Statev. Thompson36 S.W.3d
102,108 (Tenn.Crim. App. 2000). However,Oarerror which hasaffectedthe substantiatights
of anaccusednay be noticedat any time, eventhoughnot raisedin the motion for newtrial or
assignedas error on appeal,Of the appellatecourt considerssuch notice Onecessario do
substantial justice.O Tenn. R. Crim. P. 52(b).




In conducting a plain error rexv, a court will reverse for plain error only if:

(a) Therecord. . . clearly establish[esjvhat occurredin the trial

court;

(b) a clear and unequivocal rule of law [has] been breached,;

(c) a substantial right of the accused [has] been adversely affected,;
(d) the accused did not waive the issue for tactical reasons; and )
(e) consideration of the error is Onecessary to do substantial justice.O

Statev. Smith, 24 S.W.3d274,282 (Tenn.2000) (quoting Statev. Adkisson 899 S.W.2d626,
641-42(Tenn.Crim. App. 1994)). The appellatecourt neednot considerall five factorsif any
singlefactorindicatesthatrelief is notwarranted.Smith,24 S.W.3dat 283. Furthermorefor this
courtto reversethe judgmentof atrial court,the OOplaiarrorGnust[have been]of sucha great
magnitudethatit probablychangedhe outcomeof the trial, Oand Orecognitioshouldbe limited
to errorsthathadan unfair prejudicialimpactwhich underminedhe fundamentafairnessof the
trial. O _Adkisson, 899 S.W.2d at 642.

Admission of Prior Bad Acts

The defendantclaims that the trial court improperly admittedthe victimOstestimony
regarding three episodesof unchargedconduct betweenthe defendantand the victim.
Specifically, the defendantobjectsto the episodein which the defendantattemptedo placea
chemical-soakedag over the victimOsmouth, episodesin which the defendantbound or
restrainedhevictim, andthe episodein which the defendanted the victim to a shedon Dorothy
cinnamonOproperty. The defendantclaims that theseacts should have beenexcludedas
irrelevantandprejudicialOprioadactsQinderRule 404(b)of the Tennesse®ulesof Evidence,
while the stateclaims that the defendantwaived the issueby not raising a contemporaneous
objectionat trial, andabsenta waiver, the episodesvere properly admittedunderthe exception
announcedy the Tennesse&upremeCourtin Statev. Rickman,876 S.W.2d824 (Tenn.1994).
We concludethat theseeventsdo not fall underthe Rickmanexceptionand shouldhavebeen
excludedasirrelevantandprejudicial. However,we concludethatadmissiorof testimonyrelated
to theseincidentsdoesnot rise to the level of plain error, andthereforewe denythe defendant
relief on this issue.

Evidenceof othercrimes,wrongs,or actsis not admissibleto prove the characterof a
personin orderto showactionin conformitywith the charactetrait. Tenn.R. Evid. 404(b). The
rule excludingsuchirrelevantand prejudicial evidenceOisbasedon the recognitionthat such
evidenceeasilyresultsin a jury improperlyconvictinga defendanfor his or herbadcharacteior
apparenpropensityor dispositionto commita crime regardles®f the strengthof the evidence
concerningthe offenseon trial.O Rickman 876 S.W.2dat 828 (citing Andersonv. State 165
Tenn.569,56 S.W.2d731 (1933)). The dangerof suchactivity Oparticularlyexistswhenthe
conductor actsaresimilar to the crimesontrial.O Id. (citing Statev. Parton 694S.W.2d299,303
(Tenn. 1985)).




Rule 404(b) is generallyone of exclusion,but exceptionsto the rule may occurwhen
evidenceof the otherwiseinadmissibleoffenseis offeredto provethe motive of the defendant,
identity, intent, the absenceof mistakeor accident,opportunity,or a commonschemeor plan.
Statev. Tolliver, 117 S.W.3d216, 230 (Tenn.2003); Statev. McCary, 119 S.W.3d226, 243
(Tenn.Crim. App. 2003). While the Rickmancourt explicitly declinedto recognizea general
OsexcrimesQexceptionto Rule 404(b), the court did createa narrow exception: Qinthe
prosecutionof criminal acts committedagainstyoung children who are frequently unableto
identify a specific dateon which a particular offensewas committed, Gvidenceof other sex
crimesis admissibleOwheran indictmentis not time specificandwhenevidencerelatesto sex
crimesthat allegedly occurredduring the time as chargedin the indictment.O Rickman,876
S.W.2dat 828-29. Additionally, O[ijnsuchcasesthe Statemustelectat the closeof its proof-in-
chief as to the particular incident for which a conviction is being soughtad 820.

In this case,none of the three acts disputedby the defendantmeetsthe Rickman
exception. The episodein which the defendanttook the victim to the shed on Dorothy
CinnamonOpropertydoesnot appearto indicatea Opriorbad act,0and the victim statedthat
nothinghappenedhere,sexualor otherwise. As such,thattestimonywasirrelevantandshould
have beenexcluded. Regardingthe episodein which the defendantattemptedto place a
chemical-soakedaloth over the victimOsface and the episodesin which the defendantwas
restrainedthe victim testifiedthat no sexualassaulioccurredduring any of thoseinstancesand
the defendantdid not testify that shewas bound,drugged,or otherwiserestrainedduring the
electedoffenses. Becausdestimonyregardingtheseepisodeslid not meetthe requirementdgor
admissionunderRickman,suchtestimonywasirrelevantand prejudicialand shouldhavebeen
excluded.

However,while thetrial courtOadmissiorof this testimonywasimproper,it doesnotrise
to thelevel of plain error. Trial counseldid not objectto the testimonyregardingthe disputed
acts,eitherat thetime of the victimOgestimonyor at the time the stateelectedthe offensesat the
closeof its proof. Rule404(b)stateghata jury-outhearingregardingthe admissibilityof specific
instance®f conductmustbe held Oupomrequest.Orenn.R. Evid. 404(b)(1). Thetrial courtmay
hold sucha hearingsuasponte but the defendanhasnot presentecan argumentasto why the
trial courtshouldhaveheld a suaspontehearing. Thetrial courtOfilure to hold sucha hearing,
andthe courtOsdmissionof the disputedtestimony,did not adverselyaffect a substantiatight
affordedto the defendan€ Additionally, our court hasheld that Orarelywill plain error review
extendto an evidentiaryissue.O Statev. Ricky E. Scoville, No. M2006-01684-CCA-R3-CD,
2007WL 2600540,at*2 (Tenn.Crim. App. Sept.11, 2007);seealso Statev. Billy Harris, No.
W2003-01911-CCA-R3-C2004WL 1765532at*11 (Tenn.Crim. App. Aug. 4, 2004)(failure
of trial court to hold Rule 404(b) hearingon prior bad act testimony,even after requestby
defendant, does not constitute plain error). Thus, the defendant is denied relief on this issue.

Testimony of Other Witnesses Regarding VictimOs Previous Sex Abuse Accusations

Ef Our court has held that for plain error purposes,a Osubstantiatight of the accused@s a right of
Ofundamentgproportionsin the indictmentprocessa right to the proof of every elementof the offenseand is
constitutional in nature.O_Adkisson, 899 S.W.2d at 639 (citation omitted).




On cross-examinationthe victim admittedthat she had initially accusedher motherOs
then-paramourClyde Hawn, of the offensesdetailedin counts2 and 3 of the indictmentrather
thanthe defendanbecauseshedid not believethatthe defendantGamily would believeherwere
sheto accuseherfatherof abuse. On redirect,shealsotestifiedthat Hawn hadneverabusecder
and that she was afraid of how her fatherO$amily would have reactedhad she accusedhe
defendantof abuse. The defendantdoesnot objectto this testimonyon appeal,but he does
contendthat the trial courtimproperly admittedtestimonyof threesubsequenitnessesNDCS
worker Lawson,the victimOsnother,and Dr. MachenNwhosetestimonyreiteratedthe victimOs
earlieraccusationghat Hawn had molestedher, her claims that the defendanther father, had
actuallyrapedher,andthereasongor hervarying accusations We concludethatwhile thetrial
courtproperlyadmittedthis testimony;it erredin failing to issuea limiting instructionto thejury.
However,becausehelackingjury instructiondoesnotriseto thelevel of plain error,we denythe
defendant relief on this issue.

This court has held that O[o]rdinarily,it is impermissibleto corroboratea witnessO
testimonyby evidenceof the withessmaking prior consistenstatementsabsentanimpeaching
attackon thattestimony.(Btatev. Meeks,867 S.W.2d361,374 (Tenn.Crim. App. 1993)(citing
Statev. Braggs,604 S.W.2d883,885 (Tenn.Crim. App. 1980). Oneof thetwo circumstances
which prior consistenstatementsnay be admissibleis whena witnessis impeachedhroughthe
introductionof a prior inconsistenstatementhat suggestshat the witness@estimonywaseither
fabricatedor baseduponfaulty recollection. Id. Seconda prior consistentstatemenimay be
admissiblewhena witness@rior statements usedout of contextto cross-examinghe witness.
Statev. Boyd, 797 S.W.2d 589, 593-94 (Tenn. 1990). However, prior consistentstatement
testimony,regardles®f which exceptionis usedto justify its use,is subjectto two conditions.
First, beforea prior consistenstatementnay be admissible Othewitness@estimonymusthave
beenassailedr attackedo the extentthatthe withess@estimonyneedsrehabilitating.OStatev.
Hodge,989S.W.2d717,725 (Tenn.Crim. App. 1998)(citing Statev. Benton 759 S.W.2d427,
434 (Tenn.Crim. App. 1998)). Additionally, prior consistentstatementestimonycannotbe
consideredor the truth of the matterscontainedherein,andthetrial court mustinstructthe jury
to that effect._See Meek867 S.W.2d at 374; Braggs04 S.W.2d at 885.

In this case,the testimonyof the victimOsmother,the DCS worker, and Dr. Machen
concerninghe victimOsaccusationgigainstHawn, herreasongor makingthoseaccusationsand
her later accusationghat the defendant,and not Hawn, sexually abusedher were properly
admitted. The testimonyof thesethreeindividuals was given after the defendanthad been
attackedon cross-examinatiorsotheir testimonywasproperto rehabilitatethe victim. However,
while the trial courtinstructedthe jury that prior inconsistentstatementgould not be usedas
substantiveevidence the courtdid not issuea similar jury instructionfor thoseprior consistent
statementsntendedto rehabilitatethe victim. Therefore ,while the trial properly admittedthe
prior consistent statements, it erred by failing to issue a proper limiting instruction.

However,evenif admissiorof this testimonyviolateda clearandunequivocatule of law,
thetrial courtOsrrordoesnotriseto thelevel of plain error. As wasthe casewith the Oprioad
actsQestimonydetailedabove,the defendantdid not raisean objectionto theseindividualsO
testimonyat trial. The defendanthasfailed to show that he did not object basedon tactical
reasons,in that he wantedthe jury to hearthe accusationagainstHawn multiple times.



Additionally, basedon the medicalevidenceestablishedy Dr. Machenandthe testimonyof the
victim regardingher prior allegationsagainstHawn, the defendanthasfailed to show that a
substantialight of his wasadverselyaffectedor thatconsideratiorof theissueis necessaryo do
substantiajustice. In short,the defendanhasnot shownthatadmissionof theseprior consistent
statementsthough improper, likely changedthe outcomeof the trial or underminedthe
fundamental fairness of the trial. As such, the defendant is not entitled to relief on this issue.

We alsonotethatthe defendantassertghatthe testimonyof the threewitnessesiolated
the defendantOsghts under the Confrontation Clause of the United StatesConstitution.
However,we concludethat despitethe defendantOsssertiondo the contrary, the victim was
availableto testify at trial. If a declarantis availableto testify at trial, then no Confrontation
Clauseproblemexistsbecausé[t]heClausedoesnot bar admissiorof a statemensolong asthe
declaranis presentttrial to defendor explainit.O Crawfordv. Washington541U.S.36,59n.9,
124S.Ct. 1354,1369n.9(2004). Here,althoughthethreewitnessegsestifiedafterthevictim, the
defendantould haverecalledthe victim, but decidedagainstit. Therefore the defendantCaim
that the three witnessesO testimony violated the Confrontation Clause is without merit.

Jury Instructions
In this case, the trial court instructed the jury as follows:

The defendantJosephWayneHiggins,is chargedn counts
one,two andthreefor the crime of rapeof a child. The defendant
pleads not guilty as to this offense.

Any personwho commitsthe offenseof rapeof a child is
guilty of a crime.

Foryouto find the defendanguilty of this offense the State
musthave provenbeyonda reasonabla@loubtthe existenceof the
following essential elements:

AS TO COUNT ONE:

(1) thatthe defendanhadunlawful sexualpenetratiorof the
allegedvictim by placing his penisin her vaginain hisNher
motherObedroomat the family homeon DavenportRoadduring
the victimOskindergartenyear. During the incident, the alleged
victim had diarrhea causing the sheets to be soiled;

and

(2) thatthe allegedvictim waslessthanthirteen(13) years
of age;

and

(3) thatthe defendantactedeitherintentionally,knowingly,
or recklessly.

The trial court similarly instructedthe jury on countstwo and three. The trial court then
explainedthe culpablementalstatesof intentionally, knowingly, and recklesslyas setforth in
Tennesse€odeAnnotatedsection39-11-302 definedsexualpenetrationandchargedthe jury



on the lesser-includeaffensesof aggravatedsexualbatteryand assault. In a jury-out hearing
held before the jury instructionswere given, the defendantobjectedto the inclusion of
recklessness in the jury instructions. However, the trial court overruled the defendantOs objecti
The defendantcontendsthat the trial court improperly instructedthe jury asto the
requisite mental state for the offenseof rape of a child by including recklessnessn the
instructions. The defendanspecificallycontendghat becausesexualoffensesare Onaturef the
conduct®ffensesrecklessconductcould not form the mensreaof the offenseschargedn this
case,andthatincluding recklessnes thejury instructionsimpermissiblyloweredthe stateOs
burden of proof. We disagree.

In criminal casesa defendanthasthe right to a correctand completechargeof the law.
Statev. Garrison 40 S.W.3d426, 432 (Tenn.2000). The materialelementsof the charged
offenseshouldbe describedand definedin connectionwith that offense. Statev. Ducker, 27
S.W.3d889,899(Tenn.2000); Statev. Cravens 764 S.W.2d754,756 (Tenn.1989). Thefailure
to do sodeprivesthe defendanof the constitutionakight to a jury trial andsubjectghe erroneous
jury instructionto harmlesserror analysis. Garrison,40 S.W.3dat 433-34. A jury instruction,
however,mustbe reviewedin its entiretyandreadasa whole ratherthanin isolation. Statev.
Leach,148 S.W.3d42, 58 (Tenn.2004). OAninstructionshouldbe consideredorejudicially
erroneounly if the jury charge whenreadasa whole, fails to fairly submitthe legalissuesor
misleadsthe jury asto the applicablelaw.O Statev. Faulkner,154 S.W.3d48, 58 (Tenn.2005)
(citing State v. Vann, 976 S.W.2d 93, 101 (Tenn. 1998)).

In the presentasethejury instructionstakenasawhole,fairly submittedthelegalissues
to the jury anddid not misleadthe jury asto the applicablelaw. This courthasrepeatediyheld
thatatrial courtmay properlyinstructthe jury on recklessnesm a chargefor rapeof a child. In
soholding,this courthasaffirmedthevalidity of jury instructionsdenticalto the onesusedin the
presentcase. SeeStatev. ThomasD. Stricklin, No. M2005-02911-CCA-R3-CD2007 WL
1028535,at **15-18 (Tenn. Crim. App. Apr. 5, 2007); Statev. FredericklLeon Tucker, No.
M2005-00839-CCA-R3-CD2006 WL 547991,at*13 (Tenn.Crim. App. Mar. 7, 2006); Statev.
Albert R. NeeseNo. M2005-00752-CCA-R3-CD2006 WL 3831387,at*8 (Tenn.Crim. App.
Dec. 15, 2006),perm.app.denied(Tenn.Apr. 23, 2007); Statev. William ThomasBranch,No.
M2005-01125-CCA-R3-CD2006 WL 1932705(Tenn. Crim. App. Jul. 10, 2006), perm. app.
denied(Tenn.Nov. 6, 2006). Furthermorethis court hasheld that rapeof a child is both a
Onaturef the conduct@GndOresulof the conduct®ffense. SeeThomasD. Stricklin, 2007 WL
1028535,at *17; FrederickLeon Tucker,2006 WL 547991,at *13; William ThomasBranch
2006 WL 1932705,at *6. Thus, the trial courtOsnclusion of Orecklessness® the jury
instructions was proper and did not prejudice the defendant.

In advancinghis argumentthe defendanteliesheavily on this courtOspinionin Statev.
WelthaWomack No. E2003-02332-CCA-R3-CD2005WL 17428 (Tenn.Crim. App. Jan.4,
2005),in which we held that becauseaggravatedapewas a Onaturef the conductCffense,
including recklessnesm the jury instructionprejudicedthe defendant. However,this courtin
FrederickLeon Tuckerspecificallyheld thatthe holding in WelthaWomackdoesnot controlin
child rapecases.2006 WL 547991,at*12. Furthermoreasthetrial courtstatedin denyingthe
defendantOsotion for a newtrial, the defendantCsole defenseat trial wasthat he wasnot the
personwho committedthe offensesagainstthe victim, regardlesof whetherthe offenseswere




committedknowingly, intentionally,or recklessly. No evidencewaspresentedvhich could have
led the jury to concludethat the defendantQsenetratiorof the victim wasreckless. Therefore,
any error the trial court conceivablycould havecommittedby including recklessnesam its jury
instructionswasharmless.SeeStatev. Maddin, 192 S.W.3d558,562 (Tenn.Crim. App. 2005).
Accordingly, the defendant is not entitled to relief on this issue.

Sentencing

The defendant@mal issueis thatthetrial courtOsmposedsentencen thefirst countwas
excessivandthatthetrial courterredin imposingconsecutivesentencesWe concludethatthe
trial courtOsmposition of consecutivesentencesvas proper, but that the trial court erredin
enhancing the defendantOs sentence on count one of the indictment.

Length of Sentence/Enhancement Factors

At the defendantﬁientenciqgﬁearing,thetrial court found the following enhancement
factorsapplicableto the defendantG=onvictionon countone of the indictment,the rapewhich
occurred when the victim was between four and five years old:

(2) The defendanhasa previoushistory of criminal convictionsor
criminal behavior,in additionto thosenecessaryo establishthe
appropriate range;

(5) A victim of the offensewas particularly vulnerablebecausef
age or physical or mental disability . . . . ;

(6) The defendantreated,or allowed a victim to be treated,with
exceptional cruelty during the commission of the offense; and

(16) The defendantabuseda positionof public or privatetrust, or
useda specialskill in a mannerthat significantly facilitated the
commission or the fulfillment of the offense.

Tenn.CodeAnn. _40-35-114(2)(5)-(6), (16) (2003). Basedon theseenhancemerfactorsand
an absencef mitigating factors,the court sentencedhe defendanto the maximumsentenceof
twenty-five years in prison.

An appellatecourtOseviewof sentencings de novoon the recordwith a presumptiorthat
the trial courtOsleterminationsare correct. Tenn.CodeAnn. & 40-35-401(d)(2003)7 As the
SentencingCommissionCommentdo this sectionnote,on appealthe burdenis on the defendant
to showthat the sentences improper. This meansthatif the trial court followed the statutory
sentencingroceduremadefindings of fact thatareadequatel\supportedn therecord,andgave
dueconsideratiorand properweightto the factorsandprinciplesthat arerelevantto sentencing
underthe 1989 SentencingAct, the court may not disturbthe sentencesvenif a differentresult
were preferred. State v. Fletch805 S.W.2d 785, 789 (Tenn. Crim. App. 1991).

7 We notethaton June7, 2005,the GeneralAssemblyamendedrennesse€odeAnnotatedsections40-35-
102(6),-114,-210,-401. See2005Tenn.Pub.Acts ch.353,aa1, 5, 6, 8. However,the amendedodesectionsare
inapplicableto the defendantOsppealbecausehe defendantOsffense,trial, and sentencinghearingall occurred
before the new law was enacted.



However,Othepresumptiorof correctnessvhich accompanieshe trial courtOsctionis
conditionedupon the affirmative showingin the record that the trial court consideredthe
sentencingorinciplesandall relevantfactsandcircumstances.Statev. Ashby,823S.W.2d166,
169 (Tenn. 1991). In this respect, for the purpose of meaningful appellate review,

[T]he trial court mustplaceon the recordits reasondor arriving at
the final sentencingdecision, identify the mitigating and
enhancemenfactorsfound, statethe specificfactssupportingeach
enhancementactor found, and articulatehow the mitigating and
enhancementfactors have been evaluatedand balancedin
determining the sentence. Tenn. Code Ann. & 40-35-210(f) (1990).

State v. Jones, 883 S.W.2d 597, 599 (Tenn. 1994).

Underthelaw asit existedbeforethe 2005amendmentyunlessenhancemerfactorswere
presentthe presumptivesentencdo be imposedwasthe midpointin the rangefor a ClassA
felony. Tenn.CodeAnn. & 40-35-210(c)2003). Tennessee(se-2005sentencingct provided
that, procedurally,the trial court wasto increasethe sentencewithin the rangebasedon the
existenceof enhancemerfactorsand,then,reducethe sentenceasappropriatgor any mitigating
factors. Id. at (d), (). Theweightto be affordedan existingfactor wasleft to the trial courtOs
discretionsolong asit compliedwith the purposesandprinciplesof the 1989SentencingAct and
the courtOfindingswereadequatelysupportedy therecord. 1d. @ 40-35-210(2003),Sentencing
CommissionCommentsStatev. Moss, 727 S.W.2d 229, 237 (Tenn. 1986); seeAshby, 823
S.W.2d at 169.

While the courtcanweighthe enhancemerfactorsasit choosesthe courtmayonly apply
the factorsif they are Oappropriatéor the offense@nd Onothemselvegssentiaklementof the
offense.OTenn.CodeAnn. & 40-35-114(2003). Our supremecourthasstatedthat O[tjhepurpose
of the limitationsis to avoid enhancinghe lengthof sentence®asedon factorsthe Legislature
took into considerationwhen establishingthe rangeof punishmenffor the offense.OStatev.
Poole, 945 S.W.2d 93, 98 (Tenn. 1997).

In conductingits de novo review, the appellatecourt mustconsider(1) the evidence jf
any, receivedat the trial andsentencindhearing,(2) the presentenceeport,(3) the principlesof
sentencingand argumentsasto sentencinglternatives(4) the natureand characteristic®f the
criminal conduct,(5) any mitigating or statutoryenhancemerfactors,(6) any statementhatthe
defendantmadeon his own behalf,and (7) the potentialfor rehabilitationor treatment. Tenn.
CodeAnn. oo 40-35-102-103,-210(2006);seeAshby, 823S.W.2dat 168; Moss 727 S.W.2dat
236-37

Until recently,this courtcould concludethatthe defendantGsentencen countoneof the
indictmentwas proper. In April 2005, the Tennesse&upremeCourt examinedthe pre-2005
SentencindReformAct andheldthattheactdid not violate Blakely v. Washington542U.S.296,
124 S. Ct. 2531(2004). SeeStatev. Gomez 163S.W.3d632,661 (Tenn.2005). However,on
February20, 2007,the day the defendanfiled his brief in this case the United StatesSupreme




Courtvacatedour supremecourtOsuling in Gomezandremandedhe caseto the statesupreme
cour® for additionalconsideratiorin light of the CourtO®pinionin Cunninghamv. California,
127 S. Ct. 856 (2007). As such, we no longer feel constrained to follow Gomez.

In the absenceof Gomez,this court examinesthe defendantOsentencen light of the
SupremeCourtO®pinion in Blakely, which the Court recentlyreaffirmedin its Cunningham
opinion. In Blakely, the court extendedhe rule it announcedn Apprendiv. New Jersey 530
U.S.466,120S. Ct. 2348(2000),and held that the Sixth Amendmentguarantedo a jury trial
encompassetheright to havethe jury determineall essentiafactsnecessaryor the imposition
of the sentence:

Our precedentsnakeclear,however thatthe OstatutorynaximumO
for Apprendipurposesis the maximum sentencea judge may
imposesolely on the basisof the factsreflectedin the jury verdict
or admittedby the defendantin otherwords,the relevantOstatutory
maximumQs not the maximumsentence judge may imposeafter
finding additionalfacts, but the maximumhe may imposewithout
any additionalfindings. Whena judgeinflicts punishmenthatthe
jury's verdict alonedoesnot allow, the jury hasnot found all the
facts Owhichthe law makesessentiako the punishment,@ndthe
judge exceeds his proper authority.

Blakely, 542 U.S. at 303 (emphasisn original, internalcitationsomitted); seealso Cunningham
127 S. Ct. at 860; Apprend»30 U.S. at 490.

At the sentencinghearing,the defendantadmittedto convictionsresultingfrom three
previousepisode®f criminal behavior:a 1997 convictionfor possessionf drug paraphernaliaa
1996 conviction for driving on a revokedlicense,and three convictionsfor writing worthless
checksin 1996. Becausehe defendantadmittedto theseoffenses,and becausehe Supreme
Court exemptedproof of a defendantQsrior criminal convictionsfrom the requirementhat the
jury find proof of enhancemerfactorsbeyonda reasonabléoubt,seeCunningham127S. Ct. at
868, the trial court properly appliedenhancemenfactor (2) to the defendantOsentence. The
otherthreeenhancemerfactors,however,areanothematter. While the stateargueghatthetrial
court properly concluded that the evidenceproducedat trial showedthat the victim was
particularlyvulnerabledueto heryoungage,thatthe victim wastreatedwith exceptionakruelty
duringthe attack,andthatdefendantibusecda positionof privatetrustin rapinghis daughterthe
record shows that any evidencethat would be necessaryto justify applicationof these
enhancementactors was not found by the jury beyonda reasonabledoubt. Therefore,we
concludethat the trial court violated the defendantOSixth Amendmentrights in applying
enhancement factors (5), (6), and (16) to the defendantOs sentence.

Although enhancementactor (2) still appliesto the defendantOsentencethe record
suggestghat the trial court placedlittle weight on this enhancementactor. As such,this
enhancemerfactoralonecannotjustify imposingthe maximumsentencef twenty-five yearson

8 127 S. Ct. 1209 (2007).



countoneof theindictment. Therefore we concludethatthetrial courtimproperlysentencedhe

defendantto the maximum sentenceof twenty-five yearson count one of the indictment.
Accordingly, we reducethe defendantGsentencen that countto twenty years the presumptive
sentencainderthe former sentencingactfor a ClassA felony committedby a Rangel, standard
offender. Tenn. Code Ann. __ 40-35-112(a)(1) and -210(c) (2003).

Consecutive Sentences

Consecutivesentencings guidedby Tennesse€ode Annotatedsection40-35-115(b),
which statesin pertinentpart that the trial court may order sentenceso run consecutivelyf it
finds by a preponderance of the evidence that

[tihe defendanis convictedof two (2) or more statutoryoffenses
involving sexual abuseof a minor with considerationof the
aggravatingcircumstancearisingfrom therelationshipbetweerthe
defendantand victim or victims, the time spanof defendantOs
undetectedsexualactivity, the natureand scopeof the sexualacts
andthe extentof the residual,physicaland mentaldamageto the
victim or victims].]

Tenn.CodeAnn. _ 40-35-115(5)(2003). Thetrial courtis requiredto Ospecificallyecite the
reasons®@ehindimpositionof a consecutivesentence.SeeTenn.R. Crim. P. 32(c)(1);see.e.q.,
Statev. Palmer,10 S.W.3d638, 647-48(Tenn. Crim. App. 1999) (noting the requirementof
Rule 32(c)(1) for purposes of consecutive sentencing).

In imposing consecutive sentences, the trial court stated:

[T]here havebeenaggravatingcircumstances.And thereOa long
time spanof undetectedexualactivity. And thatthesescopedave
an extentinNhave a long scope,andthat they resultin residual,
physicalandmentaldamageo thevictim. To acertainextentthose
things are there.

Thereis certainly a relationshipwhich is a part of all that
weOvelealtwith. Thiswenton for anumberof years. And | know
that everybodyherebeing [the victimOsFelativesunderstandhat
sheObadaterriblelife, whetherthroughthis or the otherthingsthat
havehappenedo her andthat sheOsxperienced.SheOsuffered
mightily by this.

Thetrial courtOstatemenbn the recordof its reasongor imposingconsecutivesentencemetthe
requirement®stablishedn Tennesse€odeAnnotatedsection40-35-115(bandTennesse&ule
of Criminal Procedure 32(c)(1).

Although not explicitly raisedby the defendantanotherissueconcerningconsecutive
sentencess whetherthe Sixth Amendmentconcernsaddressedy the SupremeCourt in



Apprendij Blakley, and Cunninghamareimplicatedin Tennessee@snsecutivesentencingact.
No opinion filed by the United StatesSupremeCourt or the Tennessee&supremeCourt
specifically addresseshe judicial authority to determinethe mannerof serviceof multiple
convictions. However,thereis no languagan Apprendi,Blakley, or Cunninghanthatindicates
that a defendantG8ixth and FourteenthAmendmentprotectionsextendbeyondeachindividual
prosecution in the context of criminal sentencing. The Apprendi Court noted:

We do not suggesthattrial practicescannotchangean the courseof
centuriesandstill remaintrue to the principlesthat emergedrom
the Framers®ears Othatthe jury right could be lost not only by
grossdenial, but by erosion.OBut practicemustat leastadhereto
the basic principlesundergirdingthe requirementsf trying to a
jury all factsnecessaryo constitutea statutoryoffense,andproving
those facts beyond a reasonable doubt.

Apprendi, 530 U.S. at 483-84(emphasisadded,internal citationsomitted). In our view, a trial
courtOdecisionwhetherto imposeconsecutivesentencedoesnot involve the factsOnecessatp
constitutea statutoryoffense@ndthereforedoesnot denythe defendanthe fundamentatights
he is afforded underthe Sixth and FourteenthAmendments. The mannerof serviceof the
sentencémposedwhenatrial courtdecidesvhetherto imposeconsecutivesentencesNalecision
it may makeonly after the jury hasfound the defendanfguilty of multiple offensesbeyonda
reasonableloubtNdoesnot usurpthe juryOdactfinding powersor offend the defendantOdue
processrights. Therefore,we declineto hold that the right to a jury trial guaranteedo the
defendants violatedby Tennesse€odeAnntoatedsection40-35-313. Our conclusiontodayis
consistentwith previous opinionsin which we concludedthat the sentencingprinciples
announcedby the SupremeCourt in Blakely and related casesdo not impact consecutive
sentencing.SeeSee.e.q., Statev. Anthony Allen, No. W2006-01080-CCA-R3-CD2007 WL
1836175t **2-3 (Tenn.Crim. App. June25, 2007),app.filed (Tenn.Aug. 24, 2007); Statev.
William ShaneBright, No. E2006-01906-CCA-R3-CD2007 WL 1259177,at *2 n.1 (Tenn.
Crim. App. Apr. 30, 2007); Statev. EariceRoberts,No. W2003-02668-CCA-R3-CD2004 WL
2715316,at*15 (Tenn.Crim. App. Nov. 23, 2004),app.denied(Tenn.Mar. 21, 2005), Statev.
LawrenceWarrenPierce,No. M2003-01924-CCA-R3-CD2004 WL 2533794,at *16 (Tenn.
Crim. App. Nov. 9, 2004), app. denied (Tenn. Feb. 28, 2005).

Becausehe trial court followed properproceduresand did not violate the defendantOs
Sixth and FourteenthAmendmentrights in orderinghim to serveconsecutivesentenceshe is
denied relief on this issue.

CONCLUSION

Upon consideratiorof the foregoingandthe recordasa whole, we affirm the defendantOs
guilty verdictsandthe trial courtOsmpositionof consecutivesentencing.However,we modify
the defendantGsentencen countoneof the indictmentfrom twenty-five yearsto twenty years,
resulting in a revised effective sentence of forty years.



D. KELLY THOMAS, JR., JUDGE



