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OPINION

Procedural History

The petitioner was convicted in 1991 of felony murder and conspiracy to take a life for the
February 18, 1989 homicide of Virgil Laughter.  See generally T.C.A. § 39-2-202 (Supp. 1988)
(repealed 1989) (felony murder); § 39-1-604 (Supp. 1988) (repealed 1989) (conspiracy to take a life).
He was sentenced to life plus ten years.  Judge Mayo Mashburn presided over the defendant’s trial.
The convictions were affirmed on appeal.   State v. James Richard “Ricky” Holder, No. 03C01-911-
CR-318, Bradley County (Tenn. Crim. App. July 1, 1992), app. denied (Tenn. Oct. 26, 1992).  The
petitioner filed a pro se petition for post-conviction relief on October 10, 1995, in which he alleged
that he had received the ineffective assistance of counsel.  Counsel was appointed, through whom
the petitioner filed an amended petition in 1996.  Judge Mashburn died during the course of the post-
conviction proceedings, and Judge Carroll Ross assumed his duties as trial judge in the post-
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conviction case.  The trial court received extensive proof at a series of hearings in March through
August 2003.  The trial court issued an order denying relief on September 21, 2005.  

Direct Appeal

On direct appeal, this court summarized the convicting evidence:

A witness for the state [Kim Angel] testified the appellant was
present when he and others pulled Laughter from his truck at the
place where the body was found.  The witness testified the appellant
forced her to get back in the car in which she had ridden to the scene.
This witness heard a shot but did not see who fired the gun.

There was evidence showing the victim was lured to the scene
of the killing as part of a plan to rob him.   Another witness [Steve
Suits] testified the appellant told him he had done the killing.

Witnesses were produced who testified the deceased had two
large rolls of money, which appeared to be one-hundred-dollar bills,
on him prior to his death.  A witness was called who testified that
sometime after Laughter’s death, the appellant purchased jewelry and
used a $100 bill in payment.

Only one roll of money was found on Laughter’s body.  This
roll consisted of five-dollar bills, ten-dollar bills, and twenty-dollar
bills.

James Richard “Ricky” Holder, slip op. at 2-3.

Post-Conviction

At the post-conviction hearing, the petitioner focused on his allegations that his trial counsel
had not adequately investigated his case before the trial, did not adequately prepare for the trial, did
not present a sufficient defense, and did not adequately represent him on appeal.  He presented
numerous witnesses, including many of the witnesses whom he claimed trial counsel failed to
investigate or call as defense witnesses at the trial.

Charles Moats testified that he was charged as a co-defendant with the petitioner but that he
was acquitted.  He said that he was not involved in the murder of the victim and that he was not with
the petitioner, Dana Byers, Debra Gibson, or Kim Angel on the day of the victim’s murder.  He said
that he had never met Kim Angel until a week or two before his and the petitioner’s trial.  He said
that he and his attorney met Angel and that Angel said she had never seen him previously.  He
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testified that he knew the petitioner and his girlfriend, Byers, at the time of the murders and that he
knew of Gibson.  He said, however, that he was not associating with them during this time period.

Debra Gibson testified that she was not with the petitioner when the victim was killed and
that she was not involved in his murder.  She said she was not in a car with the defendant, Byers,
Angel, and another man on the day the victim was killed.  She said she was the victim’s girlfriend
at the time of his death.  She said that they were not living together at that time and that she was
living with her mother and with George Watson.  She admitted that she and the victim were involved
in drug activity with George Watson, Dwayne “Chicken” Smith, Ray Hughes, and someone named
Lebron and that the victim was a drug courier for Watson.  She said that the victim had pending
criminal charges in Alabama and that Watson, Hughes, and Smith feared the victim would
incriminate them.  Relative to the Alabama charges, she said the victim had been “set up” by Linda
Decker, who was Dwayne Smith’s sister.  Gibson said that she was subpoenaed to testify at an
Alabama hearing a few days before the victim’s death but that she was unable to go to the hearing
because her tires were slashed that morning.  She said that Watson later admitted to slashing her tires
and that at the time of the post-conviction hearing, Watson was incarcerated in federal prison for
drug crimes.  Gibson said that she had given three statements to Detective Benefield of the Bradley
County Sheriff’s Department relative to the victim’s murder.  She said she did not identify the
petitioner as a possible suspect in her statements.  Gibson said she was not called by the defense to
testify that she was not present when the victim was murdered.  She said defense counsel never
spoke with her about Kim Angel.  She said that then-Detective Benefield had told her that Kim
Angel identified her as being present at the murder and that she told him this was not true.  She said
she submitted to two polygraph examinations given by the FBI.

Dana Byers testified that she was romantically involved with the petitioner at the time of the
crimes.   She said they were living together in her mother’s basement.  She recalled that on the day
the victim was killed, she and the defendant slept until about three or four o’clock.  She said that
after they got up, the petitioner took her to eat and purchased some earrings for her and shirts for
himself, that they purchased drinks, and that they went home.  She said she and the petitioner did not
kill the victim.  She denied knowing Kim Angel.  Ms. Byers recalled talking to defense counsel, but
she could not recall any specifics because it had been so long ago.  She said that she was interviewed
by law enforcement after the petitioner became a suspect and that she told them the same facts to
which she had testified.  She said that she was present at the petitioner’s trial and was told to wait
outside the courtroom but that she was not called to testify.  She said she did not know Kim Angel
and was not with her on the day the victim was murdered.  She said that someone identified Kim
Angel to her when she was outside the courtroom and that she asked Angel if Angel knew her and
that Angel said she did not. She also identified an affidavit she had signed after the petitioner’s
conviction, which was received as an exhibit.  Ms. Byers stated in the affidavit that Ms. Angel’s trial
testimony was false when Ms. Angel testified that Ms. Byers, the petitioner, Ms. Gibson, Ms. Angel,
and an unidentified man were not riding around in a car on February 18, 1989, when the petitioner
and the other man shot the victim.  Ms. Byers’ affidavit also states that “prior to February 18, 1989,
I had never met Kim Angel.  I do not know her.”
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Carl E. “Eddie” Womac testified  that he had been a suspect in the victim’s homicide and that
he had told Detective Benefield that he would try to find some information about the victim’s death.
He said that he did not like the petitioner because he believed at that time that the petitioner had been
involved in his nephew’s death.  Mr. Womac said that he had not known Ms. Angel at the time of
the victim’s death but that he befriended her in part because of her alleged participation in the
victim’s death.  He admitted that both he and Ms. Angel were abusing alcohol during this time.  He
said that “possibly” about two months before the petitioner’s trial, he was stopped for driving under
the influence and offered to help get information about the victim’s death in exchange for
consideration on his DUI charge.  Mr. Womac said that the DUI charge “was dismissed or
something, a no-bill or something.”  He said he could not say that Detective Benefield actually did
anything to cause the DUI charge to be dismissed.  

Kim Angel testified that she had abused drugs in the past but that she had not used drugs in
seven years.  She said she had been in an unhappy marriage around the time of the petitioner’s
prosecution.  She was abusing Demerol, Dilaudid, and cocaine and “was pretty drugged up all the
time.”  She became involved in an extramarital affair with Eddie Womac.  She recalled that Mr.
Womac had approached her about testifying against the petitioner, but she could not recall the
particulars.  She said she did not recall whether Mr. Womac had attempted to influence her with
respect to the petitioner, but she remembered that Mr. Womac was the one who approached her first
and that he told her the petitioner was involved in the crime.  She said that she was unaware Mr.
Womac was an initial suspect in the victim’s homicide but that she was aware Mr. Womac did not
like the petitioner.  Ms. Angel said that due to her drug abuse, she was unable to remember many
things during this time period.  She testified initially that she did not remember the petitioner and
did not recall being with him at the time the victim was killed, but she later said that she did not
remember whether or not she was with the petitioner.  She said she did not recall being with Dana
Byers or Debra Gibson on the day of the victim’s homicide.  Ms. Angel testified that she did not
recall whether she had lied at the petitioner’s trial and could not even recall having been in the
courtroom.  She said she could not say whether she had wrongly accused the petitioner of the
victim’s murder because she could not remember and that it “is a possibility” that she had.  She said
she was not comfortable with the idea that the petitioner was in jail because of her testimony.  Ms.
Angel testified that she did not remember having met with trial counsel to discuss the case.  After
the court recessed to allow Ms. Angel to review her trial testimony, she testified that doing so had
not refreshed her recollection.  

Rick Davis testified that he had investigated the victim’s homicide as part of his former
employment as a Bradley County Sheriff’s detective.  He said that he had interviewed the petitioner,
who did not admit any involvement in the crime.  He said he did not recall any physical evidence
which linked the petitioner to the crime.  Mr. Davis recalled that George Watson was a suspect in
the killing and that both the FBI and DEA were investigating Watson.  He said that law enforcement
had information that Watson had extensive connections through the drug world in the Southeast.
He said that he remembered the names “Chicken” Smith and Ray Hughes in the investigation but
that he could not recall the context.
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Trial counsel testified that he graduated from law school at Memphis State in 1986 and was
licensed to practice law in 1987.  He said that he had been “second chair” counsel on four to six first
degree murder cases and one or two second degree murder cases before representing the petitioner
in the murder case.  He said that the cases in which his former employer had been appointed as lead
counsel had gone to trial and that the two murder cases to which he was appointed were resolved by
plea agreement.  He said he was in the process of leaving his former employment and establishing
his own law office during the time he was representing the petitioner.

Trial counsel identified a memorandum he had written to himself on the day the petitioner
was convicted, in which he stated that he met with the petitioner ten to fifteen times.  Counsel
testified that he remembered meeting with the petitioner in prison where the petitioner was
incarcerated for a prior conviction.  He also said that he remembered meeting with the petitioner
“several times” before the trial and “several times” after the trial, although he could not recall any
specific time that he met with the petitioner between the prison visit and the trial.  He said he
recalled meeting with the petitioner at the jail, which may have been the night before trial.  He later
said that he specifically recalled three meetings with the petitioner.  He acknowledged that his claim
for attorney’s fees did not document most of these purported meetings with the petitioner.  He
testified that the petitioner’s mother had given him $600 “to sort of help defray some of the
expenses,” and he claimed he “just sort of offset for that” and “ate” his expenses.  He said he hired
an investigator, whom he paid himself.  He admitted he did not request funds for investigative
services from the court.  He said he was unaware at the time that he could have sought funds from
the state for an investigator.    He acknowledged a letter he had sent to the petitioner on which he had
written, “I still had to pay the investigator out of my fee from the State.  You owe me $1101.25.”
He denied knowledge of the investigator’s claim that the investigator had never been paid by
counsel, the petitioner, or the petitioner’s mother.  Counsel acknowledged his fee claim contained
a certification that it included “an accurate and complete statement of time and expenses,” even
though he testified that he had not submitted all of his time and expenses.  He said he was
inexperienced in submitting fee claims and was uncertain what he could and could not get.  He said
he did not think his prior employer had submitted fee claims, and he did not recall filling one out in
his past employment.

Counsel said that the attorney for the petitioner’s co-defendant knew that counsel was starting
his own practice at the time and that the co-defendant’s counsel and his assistant counsel had helped
him by doing some of the legwork and the motions.  He admitted that he had not presented any
defense witnesses at the trial. Counsel acknowledged that he did not request the jury charge include
information on the range of punishment or instructions on lesser included offenses.

Counsel testified that Kim Angel was not identified on the indictment as a witness.  He said
that he learned she would be a witness just before trial and that the day he became aware of her, he
and an attorney for the co-defendant went to her parents’ restaurant to talk to her.  He said his
investigator spoke with her after that.  He said that despite the fact that Ms. Angel was going to
testify that the petitioner had been involved in the victim’s homicide, he thought she was “a little
doper girl” who would not be a credible witness upon whom a jury would rely.
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Counsel said that he spoke with Steven Suits once or twice and that his investigator spoke
with him more than that.  He said that he seemed to remember that Suits’s statement was not as
“strong” as what Suits had said in the discovery materials.  He said that he did not attempt to use
inconsistencies in Suits’s pretrial statements to impeach Suits’s credibility.  He said he did not
perform a criminal background check on Suits.  Counsel acknowledged that his interview of Suits,
like that of Angel, had been at the “eleventh hour” before trial.  Counsel said that he knew before
trial about an incident in which the petitioner had “shot through” Suits’s house.  He said he did not
file a motion in limine to exclude this evidence because he wanted to use it to show Suits’s prejudice
against the petitioner.  He said he had “no idea” whether Judge Mashburn would have sustained an
objection to the testimony about the prior shooting incident on the basis it was uncharged misconduct
or a prior bad act.  Counsel could not recall whether he discussed this with the petitioner, but he
thought he had discussed the damaging proof with the petitioner before trial.  Counsel said he had
attempted in his cross-examination of Suits to bring out material inconsistencies between pretrial
statements and his trial testimony and to impeach him with his criminal history.

Counsel testified that he interviewed Dana Byers and Debra Gibson before trial relative to
Ms. Angel’s claim that they were with her at the time the petitioner killed the victim.  He admitted,
however, that he had no investigative notes in his file to corroborate this.  

He testified that he interviewed Ms. Byers shortly after his appointment to the case.  He said
that her testimony lacked value because it was inconsistent and conflicted to a degree with what the
petitioner had told counsel.  He said that she initially claimed not to remember anything but then said
she had been with the petitioner around 3:00 or 4:00 p.m. on the day of the murder.  

After testifying that he had interviewed Gibson before trial, counsel later testified that his
interview of Gibson was on the first day of the trial, although he thought that the investigator had
spoken with her earlier.  Counsel said that based upon statements the petitioner had made to him,
he thought he would have an ethical problem presenting Ms. Byers and Ms. Gibson for “what might
possibly be considered perjured testimony.”  He said that Ms. Byers and the petitioner had prior drug
charges together and that based upon her background, he did not know whether he would have used
her as a witness even absent the perjury concern.  Counsel said he subpoenaed Ms. Gibson but did
not use her as a witness.  He said he had concerns about Ms. Gibson due to the fact that her
boyfriend was in jail for federal charges.  He testified that he had decided that presenting these
witnesses “would probably give more fodder or more information to the State of Tennessee rather
than it would help Mr. Holder.”  With respect to Gibson, he stated that her pretrial statement
contained information about a “heated discussion” between the petitioner and the victim and that
“[s]he could have hurt [the petitioner’s] case at that time more than she could have helped it.”
Counsel testified that the petitioner told him, “I popped him” relative to the murder of the victim.
Counsel acknowledged that although the petitioner admitted committing the crime, he had not said
Byers, Gibson, or Angel were present when the victim was killed.  Counsel also stated that Gibson
was a possible suspect.  He said that evidence was presented at trial that she had threatened to go to
the police about the victim’s drug dealing and that she had a large sum of money on her and was in
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the process of leaving town after the victim’s death.  Counsel said his decision not to call her as a
witness allowed for reasonable doubt that the petitioner was the one who murdered the victim.

Counsel initially testified that he did not know before Eddie Womac’s testimony at the post-
conviction hearing that Womac had been a suspect in the victim’s murder but that he had known
before the petitioner’s trial that Womac had been involved in procuring Angel as a witness against
the petitioner.  Later in his testimony, counsel acknowledged that he knew sometime in the days
between Angel’s emergence as a witness and the petitioner’s trial that Womac was a suspect.  He
then revised his testimony and denied that he had known that Womac was a suspect, although he said
he had been aware that Womac was the one who had led the authorities to Kim Angel.  Counsel said
he did not call Womac as a defense witness because there was already evidence in the record about
a group of Hispanics who were connected to the victim and about a group of people in Alabama who
had animosity toward the victim.  

Counsel said that he did not seek a continuance based on last minute developments.  He said
that he was concerned that if the case were continued, more witnesses for the state would emerge.

Counsel testified that his investigation revealed the victim’s pending criminal charges in
Alabama.  Counsel said that he had gone to Alabama and spoken with the victim’s attorney for the
Alabama charges and with a detective.  He said that he attempted to locate “Chicken” Smith or one
of the other Alabama drug people but that he was unsuccessful.  Counsel said he did not call the
detective from Alabama to testify about the connection between the people in the drug trade in
Alabama and the victim’s murder because the detective had some “suggestions and speculations”
but no proof.  He said he spoke with the victim’s Alabama attorney and confirmed that the victim’s
case was continued just a few days before his murder.  

Counsel testified that the attorneys for co-defendant Moats said they would subpoena Barry
Hughes to present proof about the Mexicans.  He said that they did so.

Counsel admitted he did not investigate George Watson.  He said that he thought Watson was
in federal prison at the time and that he did not think he would have “anything good to say, that he
was involved in killing Mr. Laughter or anything of that nature.”

Counsel said that he did not attempt to locate Rhonda Wilson, who had given a statement to
law enforcement that people in Alabama, including Mr. Watson and Mr. Smith, wanted the victim
dead.  He then said he could not remember but assumed that he and the investigator were unable to
locate Ms. Wilson.

Counsel said he was aware that “Chicken” Brown  and his associates may have wanted the1

victim murdered.  He said he attempted unsuccessfully to locate Mr. Brown.  He said he also
attempted to locate another possible suspect, Danny Swanson, but was not successful.
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With regard to the direct appeal, counsel testified that the petitioner had provided him with
a brief prepared by the petitioner and another inmate.  Counsel acknowledged that there was “[l]ittle,
if any” variance between the brief provided by the petitioner and the brief counsel filed with this
court.  Counsel stated he did not research the cases cited in the brief or do any additional work
because he “thought it was done fairly well.”  

The petitioner testified that trial counsel had represented him in a drug case before being
appointed to represent him in the murder case.  The petitioner said he met with counsel for two or
three minutes on the day the petitioner was arraigned and counsel was appointed.  He said he did not
see counsel again for two or three months, when counsel came to the prison.  He said counsel met
with him for about an hour and discussed the case.  He said counsel did not come to visit him in the
Bradley County Jail.  He said that counsel did not send him correspondence, call him, or advise him
of the work that was being done on his case and that he did not see counsel again until the trial.  He
said counsel did not provide him with the discovery materials until after he had been convicted and
never discussed the potential witnesses with him.   He said that he reviewed the discovery materials
after he was convicted and that he could have provided counsel with helpful information had he seen
these materials before trial.   He said he met with counsel on the morning of the first day of the trial
for ten or fifteen minutes.  He said that counsel told him he had everything under control and not to
worry and that he trusted counsel.

The petitioner said he had never met Kim Angel before the trial.  He said counsel first told
him on the day of the trial that Angel was going to testify against him but that he should not worry
because she was “a whacked out girl” and the jury would not believe her.  The petitioner said he did
not find out that Angel and Eddie Womac were dating until after he was convicted.  He said counsel
told him that Steven Suits was going to testify that the petitioner had admitted committing the
killing.  The petitioner said that he thought he might have some helpful impeaching testimony but
that he did not reveal it to counsel because counsel never asked and assured him he had everything
under control.   The petitioner said he did not know Suits was going to testify that the petitioner had
shot through Suits’s house, which he said never occurred.  He said counsel never asked him about
it.  The petitioner said that he had discussed the possible testimony of his girlfriend, Dana Byers,
with counsel and that counsel had said that Byers was not needed and that the petitioner was not
required to prove his innocence.  

The petitioner testified that he completed the eighth grade and that he obtained a GED in
prison.  He said he and another inmate prepared a brief, which he sent to trial counsel.  He said the
only difference between that brief and the one which counsel filed with the appellate court was the
binding and counsel’s name.  The petitioner said he and another inmate, Greg Hedges, assembled
an appendix to his post-conviction petition, which was received as an exhibit at the post-conviction
hearing.  The petitioner said counsel never met with him after he was convicted.

The petitioner testified that he told counsel he would testify if necessary but that counsel told
him he did not need to testify because the state had the burden of proof.  He said he trusted counsel.
He acknowledged having several prior convictions, but he said that counsel never told him he could
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be impeached with his prior convictions.  When asked about counsel’s memorandum in which
counsel stated that the petitioner admitted his guilt to counsel, the petitioner denied that he ever told
counsel that he committed a crime.

The petitioner said he did not know anything about the affidavit Dana Byers provided.  He
said that his “jailhouse lawyer” might have procured that affidavit on his behalf.  The petitioner said
that he maintained contact with Byers for the first two or three years that he was in prison but that
he had not done so for the last ten or so years.

The petitioner testified that he had heard rumors of several people who wanted the victim
dead.  He said counsel should  have talked to Ms. Byers and Ms. Gibson to see if they were with Ms.
Angel when the murder was committed.  He said counsel should have investigated the Mexicans,
the people in Alabama, and George Watson.  He said the state’s witnesses did not testify in detail
about the other suspects.  He said that Barry Hughes, the officer who stopped the Mexicans for
speeding, testified for his co-defendant Chuck Moats and that “bits and pieces” were brought out
about George Watson.  He said counsel should have developed the proof in greater detail.

The petitioner conceded that he did not have any proof of the existence of two pretrial
statements and an audiotape of Kim Angel which he had alleged in his petition had not been
provided to him in discovery.  He said he had not been provided with information regarding an
alleged benefit accorded to Eddie Womac in the dismissal of a DUI charge in exchange for Kim
Angel’s testimony.

The petitioner testified that counsel told him just before Kim Angel took the witness stand
that Angel had been hypnotized to revive her memory.  He said that counsel said he could file a
motion to keep her off the stand, that counsel recommended that they not file the motion because it
would not be successful, and that he deferred to counsel.  The petitioner acknowledged on the record
that he had withdrawn his ineffective assistance claim relative to presentation of an alibi defense.

Former Assistant District Attorney Rebble Johnson testified that he prosecuted the
petitioner’s case.  He said he learned of Kim Angel’s involvement shortly before trial.  He said he
had not been sure, even during the trial, whether he would call her as a witness because she both
helped and harmed the state’s case.  He said that she placed the petitioner at the crime scene but she
did not place the co-defendant there.  He said he did not think Judge Mashburn would have granted
a continuance based upon the late emergence of Ms. Angel.  Mr. Johnson said he did not recall ever
seeing an audiotape of an interview of Ms. Angel.  He said that he was unaware of any hypnosis of
Ms. Angel and that he would have recalled it had it taken place.  Mr. Johnson testified that he could
recall an immunity deal with only one witness in the eleven years he was a prosecutor and that he
had not made any agreement with Ms. Angel or Mr. Womac in this case.

Anthony Benefield testified that he was formerly employed as a detective for the Bradley
County Sheriff and was the lead investigator in the victim’s murder.  He said Steven Suits was a lead
but not a suspect.  He said he found out about Kim Angel from one of the other investigators
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working on the case.  He recalled having talked with Eddie Womac about Kim Angel’s having
knowledge of the crime.  He did not recall any benefits conferred on Mr. Womac or Ms. Angel
relative to Ms. Angel’s testimony.  He said he did not recall any tape recorded interview of Ms.
Angel.  He said his general practice was to write out or have an interviewee write out a statement.
He felt certain a written statement of Ms. Angel would have been prepared at some point, but he
could offer no explanation why such a statement was not in the district attorney’s file.  He said he
was not aware of any hypnosis of any subjects in this case and would have been aware of it had it
occurred.  He said he was fairly certain there was not a videotape of Ms. Angel’s statement and that
he had no recollection of a polygraph examination of Angel.  Mr. Benefield said the investigation
revealed that the victim had been a “drug mule” for George Watson and Mr. Smith, as well as having
engaged in some drug activity of his own.  He said that he had interviewed Debra Gibson and that
he might have offered her a polygraph examination but that he had no recollection of her taking a
polygraph.  He said that if she had been given a polygraph, it would have been done by the TBI or
Chattanooga police and that the records would have been placed in the case file.

Arnold Botts testified that he was a licensed private investigator who had worked for the
petitioner and his family and later for post-conviction counsel.  He said Kim Angel never told him
of nor did he ever learn of a polygraph examination given to her.  He said that he talked to Carl
“Eddie” Womac, who had initially been a suspect but then led the authorities to his girlfriend, Kim
Angel.  He said his investigation indicated that Womac had a pending criminal charge which was
taken into consideration based upon his cooperation in the case against the petitioner.  He did not
discover any evidence that Kim Angel was given any consideration for her testimony.

In addition to the testimony, voluminous documentary proof was received at the post-
conviction hearing.  Among these documents were witness statements, the appellate briefs, trial
counsel’s fee claims for the trial and appeal, letters between trial counsel and the petitioner, and
documents and pleadings from the conviction proceedings.

After the last of the post-conviction hearings was held in August 2003, the trial court issued
a written ruling denying post-conviction relief in September 2005.  The court found that the
petitioner was not entitled to relief.

In this appeal, the petitioner claims that he proved numerous facts at the hearing which
established that he was prejudiced by deficient performance of counsel.  The state counters that the
trial court properly dismissed the petition.  We note that although the petitioner raised issues of
prosecutorial misconduct and trial error in the trial court, he has not raised those issues on appeal.

The burden was on the petitioner in the trial court to prove by clear and convincing evidence
the factual allegations that would entitle him to relief.  T.C.A. § 40-30-110(f).  On appeal, we are
bound by the trial court’s findings of fact unless we conclude that the evidence in the record
preponderates against those findings.  See Black v. State, 794 S.W.2d 752, 755 (Tenn. Crim. App.
1990).  In this regard, the petitioner, as the appellant, has the burden of illustrating how the evidence
preponderates against the judgment entered.  Id.  However, we review the trial court’s conclusion
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regarding the effectiveness of counsel de novo because it involves mixed questions of law and fact.
See State v. Burns, 6 S.W.3d 453, 461 (Tenn. 1999).

Under the Sixth Amendment to the United States Constitution, when a claim of ineffective
assistance of counsel is made, the burden is on the petitioner to show (1) that counsel’s performance
was deficient and (2) that the deficiency was prejudicial.  Strickland v. Washington, 466 U.S. 668,
687, 104 S. Ct. 2052, 2064 (1984); see Lockhart v. Fretwell, 506 U.S. 364, 368-72, 113 S. Ct. 838,
842-44 (1993).  A petitioner will only prevail on a claim of ineffective assistance of counsel after
satisfying both prongs of the Strickland test.  See Henley v. State, 960 S.W.2d 572, 580 (Tenn.
1997).  The performance prong requires a petitioner raising a claim of ineffectiveness to show that
the counsel’s representation fell below an objective standard of reasonableness or “outside the wide
range of professionally competent assistance.”  Strickland, 466 U.S. at 690, 104 S. Ct. at 2066.  The
prejudice prong requires a petitioner to demonstrate that “there is a reasonable probability that, but
for counsel’s unprofessional errors, the result of the proceeding would have been different.”  Id. at
694, 104 S. Ct. at 2068.  “A reasonable probability is a probability sufficient to undermine
confidence in the outcome.”  Id., 104 S. Ct. at 2068.  Failure to satisfy either prong results in the
denial of relief.  Id. at 697, 104 S. Ct. at 2069.

In Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn. 1975), our supreme court decided that
attorneys should be held to the general standard of whether the services rendered were within the
range of competence demanded of attorneys in criminal cases.  Further, the court stated that the range
of competence was to be measured by the duties and criteria set forth in Beasley v. United States,
491 F.2d 687, 696 (6th Cir. 1974), and United States v. DeCoster, 487 F.2d 1197, 1202-04 (D.C. Cir.
1973).  Also, in reviewing counsel’s conduct, a “fair assessment of attorney performance requires
that every effort be made to eliminate the distorting effects of hindsight, to reconstruct the
circumstances of counsel’s challenged conduct, and to evaluate the conduct from counsel’s
perspective at the time.”  Strickland, 466 U.S. at 689, 104 S. Ct. at 2065.  Thus, the fact that a
particular strategy or tactic failed or even hurt the defense does not, alone, support a claim of
ineffective assistance.  Deference is made to trial strategy or tactical choices if they are informed
ones based upon adequate preparation.  Hellard v. State, 629 S.W.2d 4, 9 (Tenn. 1982); see
DeCoster, 487 F.2d at 1201.

We preface our discussion of the issue by noting that the trial court’s order dismissing the
petition falls short of the model prescribed by the Post-Conviction Procedure Act, which mandates:

Upon the final disposition of every petition, the court shall
enter a final order, and except where proceedings for delayed appeal
are allowed, shall set forth in the order or a written memorandum of
the case all grounds presented, and shall state the findings of fact and
conclusions of law with regard to each ground.

T.C.A. § 40-30-111(b).  The reason for this rule is to facilitate appellate review of the trial court’s
ruling.  State v.  Swanson, 680 S.W.2d 487, 489 (Tenn.  Crim.  App.  1984).  Although the statutory
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language imposes a requirement on the trial court, reversal is not always required if the trial court
has not complied with the mandate.  Id.  The order in this case did not address specifically some of
the allegations and separately state the findings of fact and conclusions of law which pertained to
those allegations.  Trial courts, particularly in complex cases such as the present one, should craft
their orders to comply with the statute, particularly where, as here, the court did not make oral
findings of fact and conclusions of law on the record at the hearing.

The petitioner’s allegations of ineffective assistance of counsel fall into three broad
categories.  Those categories are:  failure to consult with the petitioner, failure to conduct an
adequate pretrial investigation, and deficient advocacy during the proceedings. 

Failure to Consult with the Petitioner

The petitions raise two specific allegations regarding the adequacy of counsel’s consultation
with him.  First, the petitioner alleged that counsel met with him only twice prior to trial.  Second,
he claimed that counsel failed to consult with him in a timely manner in order to build and establish
an alibi defense.  

The evidence regarding pre-trial consultations was sharply conflicting.  The petitioner
testified that he met with counsel only three times prior to trial and that those meetings were
insignificant.  Counsel testified, however, that he met with the petitioner numerous times, although
he could recall only three such meetings.  Counsel’s fee claim reflected one meeting with the
petitioner before trial, and the post-trial memorandum counsel prepared reflected an estimated ten
to fifteen meetings.  The petitioner said counsel never reviewed the discovery materials with him,
did not keep him informed of counsel’s trial preparations, and did not discuss strategy with him other
than to reassure the petitioner that counsel had things under control.

The trial court did not make specific findings of fact about the adequacy of counsel’s
meetings with the petitioner, either in the context of the number of meetings or of specific discussion
of an alibi defense.  Further, the record reflects that at the hearing, the petitioner verbally withdrew
his allegations related to ineffective assistance for failing to present an alibi defense.  Despite the
trial court’s failure to make specific findings, we are able to infer that the court rejected the
petitioner’s claim.  In addressing the petitioner’s related claim that counsel failed to investigate
witnesses, the trial court accredited trial counsel’s post-trial memorandum, which states in part:

I have spoken with Mr.  Holder on numerous occasions about
representing him in his criminal case and been in confidential
conferences to my recollection approximately 10-15 times.

I was told by Mr.  Holder that he and co-defendant, Mr.
Moats, were directly involved in the murder and that he was the one
up on the grassy knoll that shot through Mr.  Laughter’s truck which
caused him to stop while Mr.  Moats’ vehicle turned in front of the
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Laughter vehicle and got out and Chuck Moats, Richard Bowman,
and also Ricky Holder were directly involve[d ]in the murder of
Virgil Laughter.  Holder also told me that he left his residence that
morning at 1107 Twinbrook Drive and left by Chuck Moats’ car who
came by to pick him up.

The reason they killed him is because Virgil had been directly
involved in an arrest of Ricky and had given some information and
had caused some problems with everyone in the area, embarrassing
them about collecting money.  His embarrassment was becoming very
open to the community and that is why Moats got involved.

Dana, Ricky Holder’s girlfriend, gave me approximately two
different statements - one, she had no idea what took place that
morning and then she remembers Ricky being with her all morning
until three or four o’clock.  Because of prior confidential
communications, which I did not personally request, I could not put
Ms. Byers on the stand to testify and give Mr. Holder an alibi.  Also,
from my investigation, I could find no one who would even remotely
come close to backing up any type of an alibi for Mr.  Holder.

It is apparent that the trial court accredited the evidence that counsel met with the petitioner
numerous times and consulted with him about the evidence.   Based upon the court’s rejection of this
claim, we infer that the court adjudged the consultation adequate for the case.  The claim based upon
failure to develop an alibi was abandoned at the hearing with the explicit consent of the petitioner.
Notwithstanding the withdrawal, the trial court accredited the testimony of trial counsel that counsel
had determined he faced an ethical dilemma in presenting Dana Byers and Debra Gibson.  The court
also accredited the post-trial memorandum counsel wrote to himself, in which counsel detailed the
petitioner’s purported confession and counsel’s decision not to use Byers as a witness.  The trial
court found that counsel “is not required to use testimony at trial that he has reason to believe is
perjured nor is he required to assist his client in fabricating a defense when available facts do not
support such a defense.”  By finding that counsel made an informed decision about the alibi defense,
it may be inferred that the trial court believed that counsel’s consultation with the petitioner was
adequate.  Upon appellate review, we are not convinced that the evidence preponderates against the
trial court’s rejection of these claims.  Black, 794 S.W.2d at 755.

Counsel’s Pre-Trial Investigation was Inadequate

The next group of allegations concerns the adequacy of trial counsel’s pretrial investigation.
The petitioner alleged that counsel failed to investigate and develop the possibility that individuals
other than the petitioner had the motive, opportunity, and ability to kill the deceased; that counsel
failed to investigate adequately and to develop impeachment evidence against John Steven Suits to
show he had motive, opportunity, and ability to kill the deceased and to testify falsely against the
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petitioner; that counsel failed to investigate adequately potential witnesses Dana Byers and Debra
Gibson to impeach Kim Angel’s testimony that Byers and Gibson were present at the victim’s
murder; that counsel failed to interview and prepare for cross-examination of Kim Angel; and that
counsel failed to prepare a defense by not interviewing potential defense witnesses.

A. Development of Other Suspects

Regarding the development of other suspects, counsel was equivocal about his knowledge
whether Eddie Womac was a suspect.  He said he did not call Womac to testify because there was
already evidence about the group of Hispanics and the people in Alabama.  As part of his rationale
for not calling Womac, counsel said that Barry Hughes, the officer who stopped the speeding car
with the Hispanic men and Vaughn Taylor in it, had testified for the state.  However, the record in
the petitioner’s direct appeal reveals that Barry Hughes did not testify during the state’s case-in-chief,
although evidence was presented in the state’s case-in-chief about Hughes’s traffic stop of the
Hispanics.  The petitioner presented no evidence.  However, after the petitioner rested, Barry Hughes
testified during the co-defendant’s proof.    

Although the trial court did not specifically address the adequacy of counsel’s investigation
relative to development of other suspects, we infer from the record that the court rejected this
allegation.  In addressing trial counsel’s decision not to call witnesses, the trial court said:

It is evident from listening to the evidence presented at the
hearing for post conviction relief that the testimony of many of the
witnesses the Petitioner suggested should have been used at trial
could have been very damaging to the Petitioner.  Trial counsel knew
this and deliberately chose not to use these witnesses based on their
earlier statements and their knowledge of the defendant.

It is apparent from these findings that the trial court believed trial counsel had investigated the case
and had based his decisions not to call witnesses who might inject additional evidence about other
suspects into the case on a strategy of not further maligning the defendant with evidence of his bad
acts.  On appellate review, the evidence does not preponderate against the trial court’s finding.

B. John Steven Suits

Trial counsel testified that he spoke with Suits once or twice and that his investigator spoke
with Suits as well.  Counsel also testified that he had received and reviewed the discovery
information.  The discovery information received as exhibits at the post-conviction hearing included
statements from Suits.  Trial counsel acknowledged he had information about the petitioner’s having
shot through Suits’s house.  He explained his strategy was to use this evidence to demonstrate Suits’s
prejudice against the petitioner.  Counsel admitted he did not perform a criminal background check
on Suits.  The trial transcript reflects, however, that Suits admitted on cross-examination by trial
counsel that he had felony convictions for “[r]eceiving and concealing, burglary, and grand larceny.”
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The trial transcript likewise reflects that counsel questioned Suits at length about many other matters.
Counsel inquired about prior statements Suits allegedly made to counsel and his investigator,
including whether Suits was upset with the victim over Suits’s sister’s alleged drug habit, whether
Suits owed the victim money for drugs, and whether the victim was trying to get Suits’s wife to sell
drugs.  Counsel also questioned Suits about whether he had gotten into a fight with the victim over
the shooting incident.  We note the ambiguity of counsel’s questioning of the witness on this point.
Detective Benefield testified Suits gave him a statement in which Suits said he suspected the victim
knew something about the shooting but would not reveal the information.  Counsel questioned Suits
about prejudice against the petitioner over Suits’s romantic involvement with the petitioner’s ex-
wife.  He inquired about inconsistencies in the statements Suits had given to the police after the
victim’s death, particularly that Suits had not said anything in his first two interviews about his claim
that the petitioner confessed to him that he had killed the victim.  

The trial court made no specific findings about the adequacy of counsel’s investigation and
cross-examination of Suits.  In generally disposing of the petitioner’s claims regarding investigation
and cross-examination, however, the court said:

The Petitioner is not entitled to the benefit of hindsight; the
petitioner may not second-guess a reasonably based trial strategy; and
the petitioner may not criticize a sound, but unsuccessful, tactical
decision made after adequate preparation for the case.  Adkins v.
State, 91 S.W.2d 334, 347 (Tenn.Crim.App.  1994); see Cooper v.
State, 847 S.W.2d 528 (Tenn.Crim.App.  1992)[.]

The trial court also said, “Any and all other grounds raised by the Petitioner either in his original
petition, in any amendments thereto, or by argument at the hearing in this cause are found to be
without merit and are hereby dismissed.”

Trial counsel testified that he interviewed Suits and that he made an informed decision to use
the evidence about the petitioner’s shooting through Suits’s house to show why Suits would testify
adversely to the petitioner.  It is apparent from the trial transcript that counsel’s in-depth questioning
of Suits was based upon investigation and preparation.  The trial court implicitly accredited this
evidence in its order, and the petitioner has not demonstrated error on appeal.

C. Debra Gibson and Dana Byers

Debra Gibson testified that trial counsel never spoke with her about Kim Angel and did not
call her to rebut Angel’s testimony that Gibson was present with Angel when the petitioner killed
the victim.  Dana Byers testified that she recalled talking to trial counsel.  She could not remember,
however, what information she had given him.  She said she waited outside the courtroom at the trial
but was not used as a defense witness.  Kim Angel testified that she did not recall having met with
trial counsel to discuss the case, nor did she recall whether she had testified at the trial.
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Counsel testified that he interviewed both Gibson and Byers before trial.  He said he had
reviewed the state’s discovery materials.  The discovery materials entered at the post-conviction
hearing included statements from Gibson.

The trial court found:

Petitioner suggested that the testimony of a Ms. Debra Gibson
might have been beneficial, but defense counsel testified that:

There’s a lot of stuff with Ms.  Gibson – I’m
looking at a statement here.  She’s talking about a
heated discussion that Holder and Laughter had.
Once again, the proof was very slim, and if she got up
on the stand and testified, it was my feeling that she
could have hurt Mr.  Holder’s case at that time more
than she could have helped it.

It is evident from listening to the evidence presented at the
hearing for post conviction relief that the testimony of many of the
witnesses the Petitioner suggested should have been used at trial
could have been very damaging to the Petitioner.  Trial counsel knew
this and deliberately chose not to use these witnesses based on their
earlier statements and their knowledge of the defendant.

The court failed to make any specific findings about the adequacy of counsel’s investigation
of Byers.  It is apparent, however, that the trial court rejected this claim.  In the context of addressing
the failure to present an alibi defense, the court accredited trial counsel’s post-trial memorandum,
in which counsel recounted his interviews with Dana Byers and explained his rationale in not calling
her as a witness.  The court’s general findings also indicate that it was not persuaded by the
testimony of any of the petitioner’s post-conviction witnesses.   The court found that many of these
witnesses would have harmed the petitioner’s defense and that counsel’s decision not to use them
at the trial was an informed one.

It is apparent that the trial court accredited counsel’s testimony about his investigative efforts
and strategic decisions regarding these witnesses.  The trial court rejected the petitioner’s claim that
he was deprived of the effective assistance of counsel by trial counsel’s investigation of these
witnesses.  Upon appellate review, the evidence does not preponderate against the judgment entered.

D. Kim Angel

Counsel said that Angel was revealed as a possible witness shortly before trial.  This was
corroborated by the testimony of the former assistant district attorney who prosecuted the case.
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Counsel said that he interviewed Angel after finding out her identity and that he assessed her as
lacking credibility.

Counsel explained that because he did not think Angel was credible, he sought to emphasize
her testimony as little as possible so that the jury would not think the defense thought she was
credible.  He also said he did not call Gibson or Byers to rebut Angel’s testimony because he thought
that they would do more harm than good to the petitioner’s case.  In that regard, the record reflects
that both Gibson and Byers were involved in the drug scene.  Byers and the petitioner had been
arrested together on drug charges.

The court addressed the allegation that counsel failed to investigate Ms. Angel:

Much was also made of the testimony of Kim Angel, who
testified at the original trial in this cause and who was at the scene
when the homicide occurred.  Her testimony was crucial to the state’s
case in the original trial in this cause.

Petitioner asserts that her testimony was incredible and that
she would now say that she had not testified accurately.  Under
questioning by the court at the Post Conviction hearing, however, her
testimony was not at all an indication that she had testified falsely.

The Court: Well, here’s the whole situation.
Did you lie at the last trial?

Angel: No, not that I recall, no.
The Court: Well, if you said then that you

were with him, are you saying today that was a lie?
Angel: No, I’m stating that I don’t remember.

And, under further questioning, Ms.  Angel answered as
follows:

The Court: . . . You’re not saying you
fabricated testimony in the trial, is that . . . ?

Angel: No.
Court: You’re just telling me you don’t

remember one way or the other what happened?
Angel: No.  I don’t even remember sitting in

this courtroom.
[. . .]
Court: So you can’t say your earlier testimony

is false or true, is what you’re saying.
Angel: Exactly.
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Again, the testimony of Ms.  Angel was heard and evaluated
by the jury in the original trial of this case, and it is not the purpose
of a Post Conviction hearing to reevaluate the evidence once the case
has been tried before a jury and after that case has been affirmed on
appeal.

The trial court accredited the testimony of counsel regarding his investigation of Angel.  It
likewise accredited Ms. Angel’s testimony that she did not have sufficient recollection to know
whether she testified falsely at the petitioner’s trial. Upon review, we hold that the evidence does
not preponderate against the trial court’s findings.

Failure to Interview Defense Witnesses

The petitioner attempted to show that counsel did not adequately prepare for trial by
interviewing defense witnesses and that most of the interviewing that counsel did complete was done
at the last minute.  Counsel testified that he interviewed witnesses and that the investigator he
retained talked to witnesses.  

In his brief, the petitioner’s only specific arguments about trial counsel’s investigation relate
to witnesses Angel and Suits.  The adequacy of counsel’s investigation of those witnesses is
discussed elsewhere in this opinion.  With respect to any other witnesses, the trial court made general
findings that counsel made an informed decision not to call other witnesses because their testimony
had the potential to be very damaging to the petitioner.  It is implicit that counsel’s informed decision
was based upon adequate investigation of these witnesses.  Thus, the trial court accredited counsel’s
testimony that he knew from his investigation that certain witnesses had damaging information that
would not help the defense and that he chose as a matter of trial strategy not to call them.  Upon
review, the evidence does not preponderate against the trial court’s determination.  

Deficient Advocacy During the Proceedings

The petitioner also claims that counsel’s advocacy was deficient during the trial and appellate
proceedings.  He alleged in his petitions that counsel failed to object to trial evidence, failed to object
to improper verdict forms, failed to object to the jury instructions, and failed to raise a specific
argument on appeal.

A. Counsel failed to object to the repeated testimony of Steve Suits that the
petitioner had shot through Suits’s house. 

The trial court did not specifically address this allegation.  However, as we have discussed
above, we infer that the trial court accredited trial counsel’s testimony that his strategy was to allow
the evidence to show Suits’s prejudice against the petitioner.  The evidence does not preponderate
against the trial court’s judgment.
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B. Counsel failed to object to the verdict forms which did not allow for the option
of a hung jury. 

Although the trial court did not specifically address this allegation, it is not necessary to
examine this allegation in detail.  The allegation, even if true, could not support a finding of
ineffective assistance of counsel and prejudice because verdict forms not allowing for a hung jury
were not erroneous.  See State v. Kyger, 787 S.W.2d 13, 31 (Tenn. Crim. App. 1990).

C. Counsel failed to object to jury instructions relative to credibility and
impeachment of witnesses on the basis the instruction invaded the province of
the jury.

Nothing in the record before us provides any specific explanation of the petitioner’s claim
that the jury instructions were erroneous.  On appeal, the petitioner has not specifically addressed
this aspect of the ineffectiveness claim.  The trial court made no specific findings about this
allegation.  

The trial record reflects that the instructions given relative to witness credibility and
impeachment were not inaccurate statements of the law.  Without error in the instructions, counsel
cannot be said to have been ineffective for failing to object to them.

D. Representation on Appeal

The specific issue raised in the pro se petition was that counsel failed “to preserve and appeal
the issue that the prosecution’s case against the petitioner under the theory of aiding and abetting is
insufficient as a matter of law, as opposed to the claim of insufficient evidence of whether property
of value was taken from the deceased when he was killed.”  Some of the evidence adduced at the
post-conviction hearing regarding the petitioner’s allegations of ineffective assistance of counsel on
appeal was disturbing.  Trial counsel admitted at the hearing that he used an appellate brief authored
by the petitioner and another inmate without doing any additional research.  The petitioner testified
that he had no legal training and his general education consisted of an eighth grade education and
having obtained a GED while in prison.  Trial counsel’s fee claim, an exhibit at the post-conviction
hearing, reflects that counsel billed the state for five hours for “Review of memorandum of law &
working on brief,” and five and a half more hours for “Receipt of notice to file brief & work on
brief.”  In addition, trial counsel billed the state for four hours for “Preparation & filing of Cert” and
five hours for “Review and sending of Cert,” even though the application for permission to appeal
to the Tennessee Supreme Court reflects that it was prepared by the petitioner and submitted with
only the addition of a cover page and binding prepared by counsel.

Although the issue raised by the petition is that trial counsel failed to raise a specific issue
on appeal, at the hearing and in his appellate brief, the petitioner has pursued a broader claim of
general ineffectiveness on appeal.  The trial court failed to address specifically the adequacy of
counsel’s assistance on appeal in its order.  The only portion of the order which might be construed
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to address this issue states, “Any and all other grounds raised by the Petitioner either in his original
petition, in any amendments thereto, or by argument at the hearing in this cause are found to be
without merit and are hereby dismissed.”

Trial counsel conceded that he did not do any research for the petitioner’s appeal and was not
the author of the brief submitted to this court.  He submitted an application for permission to appeal
to the supreme court which has a cover page prepared by counsel, but the rest of the petition stated
that it was submitted pro se.  Counsel admitted billing the state for several hours of brief preparation,
even though his efforts were minimal.  Given these circumstances, we have little trouble concluding
that counsel’s performance was deficient.  This type of appellate advocacy is not within an objective
standard of reasonableness.  See Strickland, 466 U.S. at 609, 104 S. Ct. at 2066; Butler v. State, 789
S.W.2d 898, 899-901 (Tenn. 1990) (adopting Strickland standard for evaluating ineffective
assistance of counsel claims); see also Evitts v. Lucey, 469 U.S. 387 (1985) (right to counsel on
appeal includes right to effective counsel);  Douglas v. California, 372 U.S. 353 (1963) (criminal
defendant has Fourteenth Amendment right to counsel in first-tier appeal).

The question which remains is one of prejudice.  In this regard, the petitioner has not made
any showing of a reasonable probability of a different outcome had counsel’s performance been
adequate.  Despite the fact that the petitioner complains that counsel failed to raise a specific
argument relative to sufficiency of the evidence, this court held on direct appeal that the trial
evidence was sufficient to support the petitioner’s convictions.  Further, the petitioner has not made
any argument in his post-conviction appeal of specific prejudice which befell him as a result of
counsel’s deficient performance on direct appeal.  The facts contained in the trial record fail to show
that the petitioner would have obtained relief had this issue been properly briefed and argued by
counsel.  Thus, despite the trial court’s failure to make findings of fact, the court properly denied
relief because the petitioner has not shown that he was prejudiced by counsel’s deficient
performance.

Finally, we have considered all of the alleged shortcomings of counsel along with the proof
adduced at the hearing and the trial court’s order dismissing the claim for post-conviction relief.
This case was one in which the trier of fact’s assessment of witness credibility was essential to
resolution of the various allegations.  The record reflects that the trial court considered the
conflicting evidence, and, despite some troubling aspects of trial counsel’s testimony and the
evidence, accredited the state’s evidence including the testimony of trial counsel.  The evidence  does
not preponderate against the trial court’s determinations.  Upon our de novo review of the trial
court’s application of those factual findings to its legal conclusions, we hold that the trial court
properly determined that the petitioner had not established his claims of ineffective assistance of
counsel.  

Upon consideration of the foregoing and the record as a whole, the judgment of the trial court
is affirmed.

___________________________________ 
JOSEPH M. TIPTON, PRESIDING JUDGE
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