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OPINION
|. Background

Defendant@ conviction arose out of a domestic atercation between Defendant and the
victim, Carla Scott. The atercation occurred in the parking lot of a McDondd@ restaurant in
Elizabethton on April 12, 2004

On tha dae Carla Scott took her two daughters, ages three and one, to McDondd@ for
an early lundh. There the victim met with Defendant at approximately 10:30 am. The victim
and Defendant had been involved with each other since 2000, had lived togeher, and had one
child togeher. Thevictim also had another child tha Defendant treated as his own. Thevictim
endeal therelationship on March 19, 2004.



According to Dan Robbins a patron in the restaurant, Defendant was (houndingOthe
victim while she was on the telephore. Mr. Robbins testified that the victim told Defendant to
vack offObut that Defendant did notdo so. Mr. Robbinsalso testified that Defendant was being
Qpretty aggressive toward [thevictim]Owhile they werein McDondd@.

Defendant and the victim went outside of the restaurant jus before 11:00 am. Eugene
Young,a McDondd® employes, testified that he was in the parking lot on a smoke bresk and
saw thevictim and Defendant arguing in the parking lot near ther vehicles. The victim drovea
Jeep and Defendant drove a van. Mr. Youngtestified that the victim ran away from Defendant
when hetried to hold her. He said tha Defendant took a few steps towards the victim but then
turned around and got into his van. Mr. Young testified tha he saw the victim wait a few
moments and then proceed back to her Jeep and enter on the driver@ side At tha point
Defendant Gtepped out of his van . . . and jug fired five shots right through the window,
passenge side window of the Jeep.O Mr. Youngtestified it was Qwo or three minutesObetween
the time Defendant entered his van and when he got out and shot the victim. After firing five
shotsinto the Jeep, Defendant got back into his van and quickly exited the parkinglot.

Tracy Dickens testified tha she and two other witnesses, Larry Stout and Jennifer
Eisenhower, were eating lunch in Mr. Stout® car in the parking lot of McDondd@® about 11:05
am. on April 12 Ms. Dickens testified that she saw the victim in the paking lot and then
observed an arm come down and a gun. Shetold her friends h my God, he@ going to shoot
her.O Shethen heard gunfire. Ms. Eisenhower testified tha she saw the victim and stated that
the victim was fighting with somebody. On cross-examingion, Ms. Eisenhower also testified
tha abouta minute elapsed between the first time she saw the victim and when the victim got
into he car. Mr. Stout testified tha after he heard gundiots, he saw a man get into the van
paked next to the victim® Jeep and drive away quickly. Mr. Stout testified tha the van pulled
out so quickly that it almog hit Mr. Stout® car.

Officer Michael Peters testified tha he was a crimind investigaor with the City of
Elizabethton Police Department on April 12, 2004 and tha he arrived at the McDondd(® about
ten minutes after the shooing. Hisjob in the investigaion was to process the crime scene. He
described to the jury what was depicted in numerous phoographs from the crime scene. The
phobs were of the victim@ Jeep and the parking lot at McDondd®. The phobs showed the
broken glass from the shots being fired throughthe window, the victim@ blood on the driver@
seat, various shdl casings foundin and aroundthe Jeep, and bullet holes in the Jeep. Officer
Peters also testified tha he sent a bullet tha was recovered from the victim@ body to the
Tennessee Bureau of Investigation (TBI).

John Burleson, a paamedic for the Carter County Emergency and Rescue Squad and a
reserve deputy sheriff, testified tha he was asked by Captain Peters to go to the Bristol Bridge
and look for thegunused in the shooing of the victim. Mr. Burleson did notfind thegunbut he
did findtwo live roundsaboutfourto six inches off thewhite lineonthebridge

Gilbert Presndl testified tha Defendant had worked two days for him. On the Friday
before the shooing, Defendant asked Mr. Presndl to borow a vehicle license plate from Mr.



Presndl. Mr. Presndl told Defendant he would need to think aboutit. On Mondgy, the day of
the shooing, an officer came to see Mr. Presndl and Mr. Presndl told the officer tha thelicense
plate was taken from him withoutpermission.

Officer Jason McCal testified tha after the Defendant was arrested in White Pine
Tennessee, he searched Defendant(® hotel roomand van. He testified that he found Defendant®
cell phonein theroom Officer McCall further testified tha Mr. Presnd|® license plate matched
the onefoundon Defendant@ van at thetime of his arrest.

Ms. Shdly Betts of the Tennessee Bureau of Investigaion (TBI), a firearms examiner,
testified as an expet witness. Ms. Betts stated that she received five fired cartridge cases from
the parking lot at McDondd@®, onebullet jacket from the driver@ seat of the Jeep, a bullet jacket
from the driver@ floorboad of the Jeep, onebullet jacket from the victim at the hoital, several
bullet fragments from the autopsy, and the unfired roundstha were collected by Mr. Burleson on
the Bristol Bridge Ms. BettsOandysis led her to determine tha al five cartridge cases from
McDondd(® had been fired from the same weapon and the two unfired roundshad once been
chambered in and then gected from the same weapon tha fired the five cases found at
McDondd®. Ms. Betts further testified tha the bullets extracted from the victim@ body, those
foundat theBristol Bridge and the cartridgecases were all .9 millimeter caliber.

Wilma Taylor testified tha she and the victim were close friends She was also
acquanted with Defendant. She and the victim worked togeher at Wendy® and also spent time
togehe outside of work. Ms. Taylor testified that she knew Defendant called the victim six or
seven times a day to check up on her, and those calls often upset the victim. Ms. Taylor also
stated that she asked Defendant aboutacquiring ahandgunand tha Defendant said hehad onehe
was thinking about selling. Defendant then showed her a .9 millimeter handgun. Ms. Taylor
testified that this was sometime in early 2004

Missy Clark and her husband, David Clark, were friendswith the victim and Defendant
and spent time with them on severa sodal occasons Ms. Clark testified tha Defendant took his
gunout oneevening and showed it to her hudand and that she asked him to put it away because
shewas scared of guns Shealso stated that Defendant threatened thelife of the victim on Qquite
afew occasionsO She said that he would Qust up and say, GF you ever leave me, I f_ing kill
you. @ On cross-examinaion, Ms. Clark testified tha thelast time she heard Defendant threaten
thevictim was six or seven monthsprior to her death. Mr. Clark also testified tha the Defendant
told him that if the victim ever left him tha hewould kill her. Mr. Clark further added tha the
Defendant told him hehad ahandgun.

The victim@® fiancZ, Robat Jones, testified that Defendant had threatened to shoot him
during the three weeks prior to the victim@ death. Mr. Jones also testified that Defendant often
told him tha Of he coudn®have her [the victim], then no one could.O Mr. Jones stated that
Defendant would call him two or three times aday. Thevictim called Mr. Jones while she and
Defendant were arguing in McDondd(@ on the morning of her desth. During this call, Mr. Jones
testified that he heard the victim say Qlon®pull tha f_ing gunGand Defendant said QO won®0O
Mr. Jones hung up the phoneand caled 911 and told the opeator tha his fiancZ was at
McDondd@® and there was a man with a gunwho was going to hurt her. After calling 911, Mr.



Jones continuousy tried to call the victim and she did not answer, so he drove to McDondd@.
When Mr. Jones arrived at McDondd@, the victim was aready in the ambulance. Mr. Jones
then called Defendant. Mr. Jones Gisked [Defendant] why he did it, and he said he wanted my
bitch ass, and she wouldn®tell him where | [Mr. Jones] was. So, heshother . . . and hetold me,
| hopethat bitch dies.O

The last witness for the state was Dr. Gretel Stephens Dr. Stephens testified that the
victim died as a result of two gunshot wounds to the head, with a total of five gunshot wounds.
She conduded the manne of death was homicide

Defendant testified in his own behdf at trial. Defendant testified that, on the day of her
desth, the victim told him to meet her at McDondd@® and she would let him see the children.
Defendant testified that he and the victim argued aboutthe children. When they went outside, he
and the victim took the children to the Jeep and each secured one of the children in the
appropriate car seat. Defendant began to get angty at the victim because she was rushing him to
say goodbyeto the children. Thevictim told Defendant that he was never going to see the girls
agan and tha she shovel a picture of Mr. Jonesin his face and told him tha Mr. Jones was the
girlsOnew daddy. Defendant testified that he wadded the picture up and threw it on the
floorboad of the Jeep and then the victim dapped him. Defendant testified that he went to his
van, got his gun, and shot the victim. Defendant admitted on cross-examindion tha he put the
license plate he took from Mr. Presndl on the van he was driving. Defendant also admitted on
cross-examinaion tha he disposd of the gun at the Bristol Bridge and gected the unfired
roundsfrom theweapon. Defendant also testified that Mr. Jones called him often and threatened
him and tha he never threatened Mr. Jones.

James Ford testified for the defense tha Defendant told him he was not staying at his
home because he was scared of Mr. Jones. Mr. Ford also testified tha he heard Defendant and
Mr. Jones (holleringOat each other on the phoneabout meeting somewhere. Mr. Ford testified
he overheard this convesation sometime during the three weeks before thevictim was killed.

Il. Sufficiency of the Evidence

Defendant argues that the evidence was inaufficient to suppot his conviction of first
degree murder because the State failed to prove premeditation beyond areasonable doubt

At thetime of the offense, Tennessee Code Annotated section 39-13-202 provided that
(a) First degree murder is:

(1) A premeditated and intentiond killing of another

* k% *

(d) As used in subdivision (a)(1), GpremeditationOis an act done
after the exercise of reflection and judgment. QPremeditationO
meanstha theintent to kill mus have been formed prior to the act
itself. It is not necessary that the purpo<e to kill pre-exist in the



mind of the accused for any definite period of time. The mental
state of the accused at the time the accused allegedly decided to
kill mug be carefully congdered in order to determine whether the
accused was sufficiently free from excitement and passion as to be
capable of premeditation.

In reviewing Defendant@ chdlenge to the sufficiency of the convicting evidence, we
mug review the evidence in a light mog favorable to the prosecution in determining whether a
rationd trier of fact could have foundall the essentia elements of the crime beyond areasonale
doubt Jackson v. Virginia, 443 U.S. 307, 319,99 S. Ct. 2781, 2789,61 L. Ed.2d 560, 573
(1979) Once ajury findsa defendant guilty, his or her presumption of innoence is removed
and replaced on appeal with a presumption of guilt. State v. Black, 815S.W.2d 166,175 (Tenn.
1991) Thedeendant has the burden of overcoming this presumption, and the State is entitled to
the strongest legitimate view of the evidence aong with al reasonable inferences which may be
drawn from tha evidence. 1d.; State v. Tuggle, 639 SW.2d 913 914 (Tenn. 1982. Thejury is
presumed to have resolved all conflicts and drawn any reasonable inferences in favor of the
State. State v. Sheffield, 676 SW.2d 542, 547 (Tenn. 1984) Questions concerning the
credibility of witnesses, the weight and value to be given the evidence, and all factud issues
raised by the evidence are resolved by the trier of fact and not this court. State v. Bland, 958
SW.2d 651, 659 (Tenn. 1997. These rules are applicable to findingsof guilt predicated upon
direct evidence, circumstantial evidence, or a combinaion of both direct and circumstantia
evidence. State v. Matthews, 805S.W.2d 776,779 (Tenn. Crim. App. 1990.

Great weight is given to the jury verdict in a crimind trial; it accredits the state®®
witnesses and resolves all conflicts in favor of the state. State v. Bigbee, 885 S.W.2d 797,803
(Tenn. 1994) State v. Harris, 839 SW.2d 54, 75 (Tenn. 1992) (rhe inferences to be drawn
from such evidence, and the extent to which the circumstances are consistent with guilt and
incongstent with inno@nce are questions. . . for the jury.O Marable v. State, 313 SW.2d 451,
457 (Tenn. 1958) citation omitted); see also State v. Gregory, 862S.W.2d 574,577 (Tenn. Crim.
App.1993)

The element of premeditation is a question of fact to be deermined by thejury. State v.
Davidson, 121 SW.3d 600,614 (Tenn.2003) Althoughthejury may not engagein speculation,
it may infer premeditation from the manne and circumstances of thekilling. State v. Bland, 958
S.W.2d 651,660 (Tenn. 1997) State v. Bordis, 905 SW.2d 214,222 (Tenn. Crim. App. 1995)
Our Supreme court has ddineated several circumstances tha may be indicative of premeditation,
induding the use of a deadly weapon upon an unamed victim, the fact tha the killing was
paticularly crud, declarations of the intent to kill the victim by the defendant, the making of
prepaations before the killing for the pumpose of concealing the crime, and calmness
immediately after thekilling. State v. Nichols, 24 S\W.3d 297,302 (Tenn. 2000)

Defendant argues tha he was acting in the heat of passon when he shot the victim.
Defendant claims that when the victim showed him the picture of Mr. Jones and stated tha thisis
the children® new daddy and then slapped him, that herespondel in the heat of passion and shot
her. However, the evidence showed that Defendant had threatened to kill the victim numerous
times if she ever left him. Further, Defendant stated this intent to three different people on



various occasions. The only evidence contradicting this testimony came from Defendant who
declared tha everyoneelse was lying. The evidence further showed, and Defendant admitted, to
placing a license plate from someone else@® vehicle on his van three days before the shooing.
Defendant had time to reflect upon the circumstances when he entered his van prior to agan
getting out and shooting the victim before she could drive awvay. Moments after shooting the
victim five times, Defendant stated to Mr. Jones tha the victim would not tell Defendant Mr.
Jonesf]ocation, so Defendant shot the victim. Defendant added that he hoped Qha [the victim]
dies.O

Based on our review of the evidence, the jury was well within its prerogdive to convict
Defendant of first degree murder. After athorough review of the evidence we find the evidence
to be sufficient beyond a reasonale doubt to suppot a conviction of first degree murder.
Accordingly, Defendant is not entitled to relief onthisissue

[11. Jury Instructions

Defendant next argues tha the trial court erred in ingruding the jury as to the pendties
for a first degree murder conviction. The tria judge charged the jury with the following
ingruction:

The punishment for this offense is life imprisonment, life imprisonment without
the possibility of parole, or death by electrocution. The State, however, is not
seeking the death pendty or life imprisonment without the possibility of parole
and, therefore, should you return a verdict of guilty, the court will impose a life
sentence.

During its ddiberations the jury sent a question to the court asking, GHow much time for 2nd
degree?0 Thetria court respondel with an oral and written statement informing thejury, Qt]he
law does not pemit me to inform you regarding the punishment for second degree murder. Y ou
should reach a verdict based upon the facts and the law without consdering the range of
punishment. The range of punishment should nat be consdered by you at al in deciding this
cae.0O

In criminal cases, a defendant has a right to a correct and complete charge of the law.
State v. Garrison, 40 SW.3d 426, 432 (Tenn. 2000). (QAn indruction should be conddered
erroneous only if the jury chage when read as a whole, fails to submit the legd issues or
misleads the jury as to the applicable law.O State v. Faulkner, 154 SW.3d 48, 58 (Tenn. 2005)
(citing State v. Vann, 976 SW.2d 93, 101 (Tenn. 1998). Tennessee Code Annotated @ 40-35
201 providesin petinent part:

(b) In &l contested crimind cases, except for capital crimes which are govened
by the procedures contained in @ @ 29-13-204 and 39-13-205, and as necessary to
comply with the Conditution of Tennesseg, article VI, @ 14, and = 40-35-30], the
judgeshdl notindruct the jury, nor shall the attorneys be permitted to comment
at any time to thejury, on possible pendties for the offense charged nor all lesser
induded offenses.



A. Jury Instruction Regarding the Inapplicability of the Death Penalty

In State v. Billy Gene DeBow, Sr., No. M1993-02678-CCA-R3-CD, 2000WL 1137465at
*7 (Tenn. Crim. App., a Nashville, Aug. 2, 2000 perm. app. denied (Tenn. March 12, 2001)
this Court hdd that it was prope for atrial court to inform ajury tha the state was not seeking
the desth pendty. This Court hdd, By prohibiting the courts from informing juries that desth is
not an option, thelegisature would in essence be creating the same problem it had before: Juries
might decide the cases based on the potential punishment rather than the defendant@ guilt or
inno@nce of the crime charged.O Id. at *8 Therefore, in the ingant case, the trial court was
correct in informing the jury tha the death pendty was not a possible pendty facing the
defendant.

B. Jury Instruction Regarding Life Imprisonment Without the Possibility of Parole

This Court also addressed the languaye of T.C.A. © 40-35-201 in DeBow. This Court
stated, Qhe statute provides tha the judge and attorneys may not comment on possible
pendties.O Id. at *8. In Defendant@ case, the State was not seeking life withoutthe possibility
of paole; therefore, by indrucing the jury tha life without the possibility of parole was not an
option, thetrial court did notviolate the statute.

C. Jury Instruction Regarding Life Imprisonment

State v. Edward Pinchon, No. M19990094 CCA-R3-CD, 2000WL 284071(Tenn. Crim.
App., a Nashville, March 17, 2000 perm. app. denied (Tenn. May 10, 2004) and State v.
Charles Ray Allen, No. M199300818CCA-R3-CD, 2000 WL 1649507(Tenn. Crim. App., a
Nashville, Nov. 3, 2000)perm. app. denied (Tenn. April 9, 2001) are two cases decided by this
Court that address the issue of a trial judgeinduding in the jury indructions al the possible
punishments for first degree murder. In Pinchon, the tria judge indructed the jury tha if the
defendant was convicted of first degree murder, he would receive a sentence of life
imprisonment with the possibility of parole. Pinchon, 2000WL 284071at *1. This Court hdd
tha when the trial court so errs Qhe defendant mugt demondrate tha, but for the erroneous
ingrudtion, there is a reasonale probability the jury would have acquitted him of first degree
murder and found him guilty of the lesser offense . . .O Id. a *4. In Allen, the trial court
ingructed the jury pool at voir dire tha the state was not seeking the desth penalty or life
imprisonment without parole, therefore should the jury find the defendant guilty of first degree
murder the Gautomatic sentence . . . would be an automatic life sentence.O Allen, 2000 WL
1649507at *7. Thetrial court also repested thisin thejury charge 7d. a *7. In tha case, this
Court hdd tha the Qrial court@ error in ingructing the jury aboutthe pendties for first degree
murder does not Gffirmatively appear to have affected the result of thetrial on the merits.@ Id.
at *8.

In theingant case, Defendant contends tha because the jury questional thetria court as
to the punishment for second degree murder there is a reasonale probability that the jury would
have found the Appdlant not guilty of first degree murder absent the impropea indruction.
Defendant asserts tha he has thus shown that, but for the trial court@ erroneousingruction, he



would have been acquitted of first degree murder and been convicted of the lesser induded
offensee of second degree murder. He bases this argument on the fact tha, during its
ddiberations thejury sent awritten question to thetrial judgewhich states, Qvhat isthe maxium
[sic] sentence of second degree murder. [sic] That thejudgecan set. [sic] if any [sic].O

Thetrial court gave thejury thefollowing respons, orally andin writing: Orhelaw does
not pemit me to inform you regarding the punishment for second degree murder. You should
reach a verdict based upon the facts and the law without considering the range of punishment.
The range of punishment should not be conddered by you at al in deciding this case.O0
(emphasis added) The jury had begun its ddiberations at 5:40 p.m. The jury sent out the
guestion a few minutes prior to 7:20 p.m. The question was answered and the jury retired to
continueddiberationsa few minutes later. It was announed that the jury had a verdict at 7:42
p.m. From these proceedings and the chronological order and time periods Defendant asserts
tha the jury was @onsdering second degree murder; Ootherwise, Defendant argues, there would
have been no reason for thejury Qo know the punishment.O

If the jury was, as implied by Defendant, making a guilt determinaion based upon
possible punishment, thetrial court@ answer to the question clearly stated the jury could not do
such. A jury is presumed to follow thetrial court@ingructions See State v. Smith, 893 S.W.2d
908, 914 (Tennl1994. With the tria cout@ answer to the jury@ question, and the
ovewhdming proof of first degree murder, we condudetha error, if any, was harmless.

Defendant@ find argument is that the trial court® indruction as to the punishment for
first degree murder and failure to charge the punishment for second degree murder violated his
rightto atrial by jury unde the Sixth Amendment to the United States conditution and Article
I, Section VI of the Tennessee congtitution. Defendant does concede tha not all erroneousjury
ingructionsrise to thelevel of conditutiond error. State v. Faulkner, 154 SW.3d 48, 60 (Tenn.
2005) AlthoughDefendant has coudhed his argument as a conditutiond violation of therightto
atrial by jury, it isessentialy arequest for this Court to overrule Allen and Pinchon to the extent
tha we hdd tha jury indruction errors regarding punishment are not congditutiond errors. We
do not feel compdled to re-examine Allen and Pinchon. Accordingly, Defendant is not entitled
torelief onthisissue

The State contends in its brief tha Defendant waived his right to object to the jury
ingruction at issue because it was not raised at trial and therefore this Court should review
Defendant@ claims only unde plain error andysis. Tennessee Rules of Crimind Procedure
30(b) addresses the State@® argument and states in pertinent part, O . . Counsl® failure to object
does not prejudice theright of a party to assign the basis of the objection as error in amotion for
new tria.O Defendant propely raised the objection in his motion for new tria, and theefore,
theissuewas not walved, and was thusavailable for plenary appdlate review.

CONCLUSION

After athoroughreview of therecord, we affirm the judgmnent of thetria court.



THOMAST. WOODALL, JUDGE



