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courtcommittedenorsrelaedto sentencing Followingourreview, thejudgment of thetrial coutt
is affirmed.
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OPINION

The defendant@ conviction arises from his participation in the aggravated robbery of his
eighty-two-year-old uncle, JesseWillard Turner. Turner testified that thedefendant visited him often
and had ben at hishome gveal imeseatier in the dayon September 24004. He said that on
one ocasion, the defendantleft his jacket. Turne testified that around midnight, as he was



prepaing to takeashowerheheardaknockat his door. HerecogiizedthedefendantGmice and,
althoudh nude,openel the door to allow the defendant to retrievehis jadket. Uponenteringthe
residence, instead of walking toward thejacket, the defendant walked straight to Turner@ bedroom.

Turnerstatedthatanotheindividual followedthe defendantinto the homeandthathe was armed
withagun. Theindividual directed Turner not tolook at him, arequest that Turner stated he quickly

compliedwith outof fearfor hisownsafdy. Turnerrealledthatthedefendanttold himthatnoone
wasgoingto hurt him buttheyjustwantedsomemoney As thedefendantandtheothe individual
went to look for money, Turner testified that he ran nude to aneighbor@ house, who gave him some
clothesto wea, andcalled the police The police arrived at the seneapproximatelyforty-five

minuteslaterand Turne returnedhometo find his wallet andits contentsscatteed on the floor.

Missing from the wallet were one hundred and fifty dollars he had saved for car insurance and some
emegencymoney Turnertestifiedthatthepolicetold him thattheywould notpursuethecaseand
advisechimto file awarrant Osincéie [knew] who it wasutalsostatecthat O[b]JecausgOgour
nephew you probablyainOt ging to do nothingbout it.O

Oncross-examinationfurneracknowledgdthathelived in adangrousarea of town, but
stated that he opened the door in the nude because he recognized the defendant@ voice. He also
statedthatthe defendant neverthreaenedhim with a weaponandtha the only armed persorwas
the unidentified individualvho followed thedefendant nto the hone. He acknowledgd that the
police did not take any fingerpiints, but explainedthat was because he had told them that the
defendant committed the robbery. He testified that he was not injured during the incident.

Erroneous Verdict Form andddble Jepardy Issues
Theddendant arguesthathis convictionfor criminal responsibilityfor aggravaedrobbey
shouldbereveasedbecausgheclaims,thejury acquittechim of aggavaedrobbey assetoutin the

verdict form. The verdict form, in pertinent part, reads as follows:

WetheJuy, findthedefendan{guilty)(notguilty)[circle ong of Aggravated
Robbery.

IF YOU FIND THE DEFENDANT GUILTY OF A GREATER
OFFENSE, YOU DO NOT NEED TO CONSIDER ANY OF THE
FOLLOWING LESSER INCLUDED OFFENSES:

We the Jury, find the defendant(guilty)(not guilty)[circle ong of Criminal
Responsibility of Aggravated Robbery.

WetheJdury, find thedefendant(guilty)(notguilty)[circle ong of Fadlitation
of a Felony, a lesser included offense.

We the Jury, find the defendant(guilty)(not guilty)[circle ong of
Robbery, a lesser included offense.
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(Emphasisadded). Theverdict form lists, in descending order, robbery, aggravated assault, assault
and theft aslesser included offenses of aggravated robbery. Facilitation of afelony isalso properly
listed asa lesserincludedoffenseof aggravaed robbey. Includedin each verdict optionis the
phraseOalesserincludedoffens®©where appropriatefor a lesserincluded offense. The verdict
optionrelevant to criminal responsibilitydoesnot include the phraseDdesserincluded offense.O
In returningits verdict,thejury circled Onotuilty Ofor theoffenseof aggravaedrobbey butcircled
guilty for criminal responsibilityfor aggravated robbey. The guilty verdid asannounedby the
forepersorwasfor criminal responsibilityfor aggravaedrobbey aswell. Thedefendantcontends
thataplainreadingof theverdict form showsthatthejury foundhim to benotguilty of aggravaed
robbey. Therdore, heargues thisamountsto anacquittalof thechargedoffenseunde all theories
of culpability embraedin theindictment. The statearguesthatthetrial courtpropety instructed
the jury that criminal responsibilty for the conductof anotherwas onetheoryof culpability for
agyravaedrobbey andthattheverdictannounedrepresatedaspecialverdictrelaive tothetheory
of culpability. Therdore, thestateargues theconvictionshouldbeaffirmed despitehewording of
the orde of consideration on the veict form.

A criminal defendat hastheright to acompleteandacaratechage of thelaw givento the
jury by the trial cour. Statev. StephensorB78S.W.2d530,555(Tenn. 1994).Forthe purposes
of deteminingwhetheradefendanhas beenaffordedthatright, thejury chage shoutl be Ovieved
in its ertiretyOand@onsiderd asawhole.Old. (citing Otis v. CambridgeMutual Fire Insurane
Co.,850S.W.2d 439,446 (Tenn.1992). Our supemecourt hasexplainedthat Oincosistert or
contralictory instructionsOdamot neutralizeor validateeach otheO@ndthat Offjhe partiesare
entitledto a clear and consistenthaige, aswell asa correct one,thatjusticemay bereachel. OQ.
(quoting CitizensStred Railroad Co. v. Shepherd107 Tenn. 444,64 S.W. 710, 711 (1901))
Therdore, this courtOmquiry mustbe whetherthe languace of the verdid form rendersthe jury
instruction inconsistent or contradictory when read in its entirety.

Relevant to criminal responsibility, the trial court correctly instructed the jury that:

The defendant is criminally responsibleas a party to the
offenseof aggravaedrobbey or anylesserincludedoffensesf the
offense was committed by the deferdantO®wn conduct, by the
conducibf anotherffor whichthedefendantis criminally responsible,
or by both. Eachparty to the offense may be chaged with the
commission of the offese.

The defendant is criminally responsible for an offense
committed by the conduct of another if acting with the intent to
promoteor assistthe commissiorof the offenseor to beneft in the
proceedsor results of the offense, the defendant solicits, directs, aids,
or attempts to aid anothperson to commit the offise.



Before you find the defendant guilty of being criminally
responsibldor saidoffenseeommittedythecondud of anotheryou
mustfind that all the essentialelemats of said offense havebeen
proven bythe state beynd a reasonable doubt.

(Emphasisadded). Initspreliminary instructionsto thejury, thetrial court went further to explain
thatcriminal responsibilty meanghatOypu canbeguilty astheprincipalof theoffensepr youcan
be criminally responsiblefor the condud of the peison that committedthe offense. If youOre
criminally responsibleyou sharehesameculpabilityfor thecrime astheprincipal of theoffenseO
Thetrial court also corredly outlinedthe lesserincluded offensesof aggravaed robbey, never
listing criminal responsbility assuch,and always distinguishedcriminal responsibiliy from the
lesser included offenses in its instructions to the jury. Furthermore, the trial court correctly
instructedthat O[i]f you find him guilty of anyoffense,you do not needto go on andconside any
lesser-included offenses. But if you find him not guilty of the charged offense or criminal
responsibiliy or facilitation, thenyou go onto considetthelesserincludedoffensesn descading
orderO

Thetrial court correctly instructedthe jury that criminal responsibiliy for the conductof
another isnot aseparate offense, but ismerely atheory of liability for an offense.* Statev. Lemacks,
996S.W.2d 166, 170 (Tenn. 1999)Iin orderto convict a diendant of criminal responsibilty, the
element®f theprincipaloffensemustbeprovenbeyondareasonableloubt. Furthemore,aperson
foundguilty of anoffensethroudh acriminalresponsibilitytheoryis guilty of thesameoffenseand
subject to the same punishment as the person who actually commits the conduct; in other words,
criminalresponsibilty is notalesseincluded offense. It is clea from areview of theinstructions
in theirentiretythatthetrial coutt understoodll of theseprinciplesandcorrectly instructedhejury
acordindy. As previously noted, the trial court did not spedfically chaacteaize criminal
responsibilityasa lesserincludel offensein the verdict form asit did the actua lesserincluded
offenses of robbery, facilitation, aggravated assault, assault and theft. This court concludes that,
despitetheinartful wordingof thetransitionlanguage of theverdid form, thejuryOsiotationon the
verdid formis aspedal verdid thatrepresentghedeteminationby thejury thatthedefendantwas
not the principal offender but is criminally responsible for the unidentified individual & actions.
Such a determination is certainly reasonable in light of the evidence presented by the victim
regarding the defendant( participation in comparison to that of the unidentified co-perpetrator. It
is clearfrom thisrecrdthatthejury understoodheinstructionsand correctlyappliedthelaw to the
facts of this case. Therefore, this court concludes that the jury instructions, when read in their
entirety, are not inconsistent or contradictory. We further conclude that the verdict does not violate
doublejeopady. The verdict asannouncedoy the foreperson and asnoted on the verdict form
clealy representsafinding by thejury thatthedefendantvasnotguilty asa principaloffende, but

1As such, our courts have held that a special verdict regarding criminal responsibility is not constitutionally
required. Lemacks, 996 S.\W. 2d at 171. Therefore, thetrial court could have submitted this case to the jury without any
specific finding on the verdict form regarding criminal responsibility. We recommend that trial courts follow this
practice in order to avoid similar issues with verdict formsin future cases.
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wasguilty assomeonecriminally responsibléor thecondud of theunidentifiedperpetrdor, atheowy
of culpability encompasedn thechagedoffenseandcorrectlyinstructedothejury. Thedefendant
is not entited to rdief regardingthis issie.

Referace to Prior Inarceration of Defendant

The defendant contends that trial court should have declared a mistrial when the victim,
Turner, referredto his prior incareraion duringcross-@amination. The statearguesthatthetrial
courtdid notabusats discreion in refusingto declae amistrial becaisethetestmonywaselicited
oncross-gaminationthetrial courtgave anappropriatecurdive instruction andthestrengh of the
casewasgrea becaiseTurna was the only witnesspresatedandhis testimonywasundisputed.
On direct examination, Turner testified that the defendant had not lived with him. On cross-
examination, the followingx&hang ocairred:

Q: ... You said Matus Welcome isqur nephe/?

A: Yeah.

Q: But you said heOsve lived with you? Are you sure halidnOt live
with you for a couple of months?

A No. Whenhegot outof thepenitentiarymy B my sistercalledfrom
Ohio andaske&l meto let him movein with me,andl told him, no.
He couldn® move in with me. Can® nobody move in with me
because all 1 can do, have avisitor for 14 days, and after 14 days, if
| donOput themon the lease IQll be convictedD | meanput out. |
didnOt have no ma dse to @. So IcouldnOt let him live with me.

The defendant immediatelyrequesteda mistrial. Thetrial courtdeniel the motion for a mistrial
becaisethejury was@oingto hear aboutsomeprior convictionsin this case@houldthedefendant
testify. Thetrial courtofferedacuraive instructioninstead. Thetrial courtinstructedhejury that
Turner@ comment regarding a prior incarceration of the defendant Ghould have no bearing on this
caseoneway or theotheOandtold thejury to Oputhatoutof yourmindsGnddonotOonsiderthat
for any purpose in this trial in makingdecision in this case.O

The purposef declaringa mistrial is to correct damag doneto the judicial proess when
someevent hasocaurred which precludesan impartialverdid. Statev. Williams,929S.W.2d385,
388(Tenn.Crim. App.1996) A mistrialis only appropratewhen thetrial cannotcontinuewithout
causingamiscarrage of justice. SeeStatev. McPherson882S.W.2d 365,370(Tenn.Crim. App.
1994). For amistrial to be declared, there mustbe a GnanifesieessityO Statev. Robinson,146
S.W.3d469,494(Tenn.2004) Thedecisionto grantamistrialis within thediscrdion of thetrial
court, and that decisionwill not be disturbed on appeal unlesstherewas an abuse of discretion. State
V. Reid, 91 SW.3d 247 (Tenn. 2002). Inreviewing for an abuse of discretion, this court has held
that the following three factors should be considered: (1) whether the State elicited the testimony,
(2) whetherthetrial courtgavea curdive instruction,and(3) therelaive strendgh or we&knessof
theStates proof. Statev. LawrenceTayor, 2003WL 402276 No.W2002-00183-CCA-R3-Cat

-5-



*10 (Tenn. Crim. AppFeb. 14,2003). In applying these considerationg this case, waote that
the rderenceto the penitentiaryas bri¢ and inan attempt to explain a resporteea question on
cross-examination. Thetrial court gave aprompt curativeinstruction. Thesefactors weigh against
the grant of a mistrial. Furthermorewe agree that the stateOsasewas strongin light of the
uncontroverted testimony of the defendant@ uncle. Therefore, we conclude that the trial court did
not abuse its discretion in denying the motion for mistrial.

Admissibilty of Prior Robbery for Impehmaet

Theddendat contendghatthetrial courterredin ruling thata prior convictionfor robbey
couldbeusedfor impeachmat pursuantto TennesseRulesof Evidence609. He arguesthatthe
prejudicid effect of the onviction outweidped its probative Jae. We disagee

Rule 609(a}3) of the TemesseeRulesof Evidenceallows for the admissionof a prior
convictionto impeachthecredibility of adefendant testifying at trial. Priortoitsadmission,thetrial
court is required to determinewhether Qhe conviction@ probative val ueon credibility outweighsits
unfair prejudicial effect on substantive issues.O Tenn. R. Evid. 609(a)(3). This court will only
revaseatrial courtsdecisiononly if thetrial courtabusedts discretion. Statev. Wil liamson,919
S.wW.2d 69, 78 (Tenn. Crim. App.1995)

In determining whether the probative value of a prior conviction on the issue of credibility
outweidhsits unfair prgudicial effectonthesubstantivessuesatrial courtshouldconsider(1) the
relevanceof theimpeahingconvictionwith respetto credibility, and(2) thesimilarity betweathe
crimein questionandtheundelying impeahingconviction. Statev. Waller,118S.W.3d368,371
(Tenn. 2003). Thiscourt has held that robbery isacrime of dishonesty and probative of credibility.
Statev. Caruthes,676S.W.2d935,941(Tenn.1984) Thefactthataprior convictioninvolvesthe
same or similar crime for which the defendant is being tried does not automatically require its
exclusion. Statev. Baker,956S.W.2d 8, 15 (Tenn.Crim. App. 1997); Statev. Miller, 737S.W.2d
556,560(Tenn.Crim.App.1987) Howevae, if Otherior convidion andinstantoffensearesimilar
in naturethepossibleprejudicialeffectincreasegyrealy andshoutl bemorecarefully scrutinized.O
Longv. State 607S.W.2d482,486(Tenn.Crim. App. 1980). Thetrial courtmustandyzetheprior
conviction and the offense on trial to determineif the conviction@ probative value on credibility is
outweidhed bythe dangr of unfair pejudice.

In this casethetrial courtdeterminedthatthe defendantOgrior conviction for aggravaed
robbey wasacrimeof dishonestyandprobdive of thedefendantOsredibility. Thetrial courtgave
specific consideréion to the similarity betweea the preset aggravaed robbey chage andthe
defendantOgreviousconvictionfor robbey. It determinedhat therobbey shouldbeadmittedfor
impeachmat purposedeauseradibility [was] everythingin [the] case.ONe cannotcondude
underthecircumstancesf this casehatthetrial courtabusedts discretionin detemining thatthe
probativevalue of thedefendantOsbbey convictionrelative to credibility outweighedanydanger
of unfair prejudice to the defendant. See State v. Blevins, 968 SW.2d 888, 893 (Tenn. Crim.
App.1997) (concluding that the trial court did not abuse its discretion in allowing the defendant to
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be impeahbed with burtary, robbey, and lacenyconvictionswhenthe deéndant wa on trial for
burdary of amotorvehicle) see alsoStatev. Lamaro SumnerNo. W2005-00122-CCA-R3-CD,
at*3-4 (Tenn.Crim. App. Jan.6, 2006)(affirming thetrial court®decisionto allow thedefendant
to beimpeatedwith a prior aggravaed robbey convction whenthe defendant wason trial for
aggravaed robbey). The déendant is not entied to reliefon this isse.

Sentening

The defendant argues that his twenty-year sentence as a Range Il, multiple offender is
erroneous. Heontends thathe tial courtapplied enhaneeent fadors in violation of Blakhy v.
Washington, 542 U.S. 296, 124 S. Ct. 2531 (2004). He a so contends that the determination of his
range status was erroneous because the existence of prior convictions that it is based upon should
havebeen submttedto ajury. In summary he arguesthatthe prope sentene is the minimum
sentene of eght yeas as a Rargl, standard dénde.

An appélate coutOseview of sentening is denovoontheremrdwith a presumptionthat
the trial court@ determinations are correct. Tenn. Code Ann. & 40-35-401(d) (2003). As the
SentencingcommssionCommentsto this sectionnote, on appeéthe burdenis onthe defendant
to showthatthesenteneis improper. If thetrial courtfollowedthestatutorysentenmg procedue,
madefindingsof factthatare adequatéy sugportedin therecord,and gavedueconsiderion and
propermweightto thefactorsandprindplesthatarerelevantto sentenmg unde the1989Sentenmg
Act, this court may not disturb the sentence even if a different result were preferred. State v.
Fletdher, 805 S.W.2d 785, 789 (Tenn. Crim. App. 1991)

However, Qhe presumption of correctness which accompanies the trial court@® action is
conditionedupontheaffirmative showingin therewrdthatthetrial courtconsideedthesentencing
principlesandall relevantfacts and circumstances.Gtatev. Ashby, 823S.W.2d 166,169 (Tenn.
1991). h this respetg for the pupose of meaingful appellate eview,

[T]he trial court must place on the record its reasons for arriving at the final
sentenmg decision,identify themitigatingandenhacematfactorsfound,statethe
specificfads supportingeach enhancenent factor found, and articulate how the
mitigatingandenhancemetfactorshavebeen evaluated and balan@din detemining
the sentere. Tean. Code Ann. = 40-3310(f) (1990).

State v. dnes, 883 S.W.2d 597, 599 (Tenn. 1994).

Pursuant to the 1989 Sentencing Act, the presumptive sentence to be imposed for aClass B
felony such as aggravated robbery was the minimum in the range. Tenn. Code Ann. & 40-35-
210(c)(2003). The 1989 Sentencing Act aso provided that, procedurally, the trial court was to
increasethe sentene within the range basedon the exigsenceof enhaacemat factors and, then,
reduce the sentence as appropriate for any mitigating factors. Id. at(d) and (e). Theweight to be
affordedan exigting factorwasleft to the trial courtOgliscretion solong as it compliedwith the
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purposes and principles of the 1989 Sentencing Act and the court@ findings were adequately
supported by therecord. Id. @40-35-210 (2003), Sentencing Commission Comments, Statev. Moss,
727 S.W2d 229, 237 (Tenn. 198&ee Ashby823 S.W2d at 169.

In conducting its de novo review, the appellate court must consider (1) the evidence, if any,
reeived at the trial and sent@cing heaing, (2) the presentene report, (3) the principles of
sentenmmg and argumentsasto sentenmg dternatives,(4) the nature and chaaderisticsof the
criminal condud, (5) anymitigating or statutoryenhanementfactors, (6) any statenert thatthe
defendantmadeon hisown behalf, and (7) thepotential for rehabilitationor treatment. Tenn.Code
Ann.aa40-35-102;103,-210(2006);se€Ashby, 823S.W.2dat168;Moss,727S.W.2dat236-37

Thetrial courtdeteminedthatthedefendantqualifiedasaRange 11, multiple offendebased
upon his history of criminal convictions. The defendant argues that this violates Blakely. We
disagree. To besentenced asaRangell, multiple offender the defendant must have been previously
convictedof O[aJminimumof two (2) butnotmorethanfour (4) prior felonyconvictionswithin the
convictionclass,a highe class,or within thenexttwo (2) lowerfelonyclasses.denn.CodeAnn.
1 40-35-106(a)(1). Thedefendant@ criminal history containsfelony convictionsfor two robberies,
aggravaed burdary, burdary, automobileburdary, withesscoercion andfelony escge. Any of
these convictions except for the automobile burglary and felony escape, both Class E felonies,
qualify to establish the defendant as a Range I, multiple offender. As this court has previously
noted Oth&JnitedStatesSupremeCourthasexemptegbroof of adefendant€prior convidionsfrom
the requirementthat facts usedto enhance a defendants sentence be found by a jury beyond a
reasonableloubt.OStatev. MohamedMedheKarim, 2007WL 1435390M2006-00619-CCA-R3-
CD,at*5 (Tenn.Crim. App.May16,2007)(ating Apprendiv. NewJersgy, 530U.S.466,490,120
S.Ct 2348,2362-63(2000). Therefore,we concludethatthedefendantvas propely classifiedas
a Rang Il, multiple offender

In arfiving a the appropiate lengh of the defendant€&sentencethe trial courtfoundthe
following enhancement factors applicable:

(2) Thedefendanthasaprevioushistoryof criminalconvictionsor criminalbehaior,
in addition to thos neessay to establish the apprapte range;

(3) Thedefendantwastheleade in the commissionof an offenseinvolving two or
more criminal actors,

(7) The persond injuries inflicted upon, or the amount of damage to property
sustained by or taken from the victim is particularly great;

(9) Thedeferdant before trial or sentencingfailed to comply with the conditionsof
a sentace involvingrelease into the@ammunity, and

(15) Thedefendantabuse a postion of public or privatetrustor usedaprofessional
licensein amannethatsignificantly fadlitated thecommissioror fulfilment of the
offense.



Tenn.Code Ann. & 40-35-114(2) (3), (7), (9) and(15) (2003). Baseduponthese enhacemat
factors andthe absene of mitigating factors, the courtsentened the defendantto the maximum
sentene of twenty yeas.

We noteinitially thatthesentenmg heaingin thiscasewvasheldonMay 26,2006. At that
time, thetrial courtrelied uponour supremecourtOoldingin Statev. Gomez,163 S.W.3d 632
(Tenn. 2005) that ruled Blakely inapplicableto our sentening staute. However, BlakelyOs
application to Tennessee@ sentencing statute has since been clarified by the United States Supreme
CourtOseleaseof Cunninghan v. California, 127 S. Ct. 856 (2007), andthe subsequergrant of
cettiorari vacatingour suprene coutOgudgment in Gomezv. Tennesse, 127S. Ct. 1209(2007)?
Howeve, we neednot addressthe propriety of the trial courtOsipplicdion of the enhaacement
factors pursuant to Blakely if there are appropriate factors sufficient to justify the trial court@
imposition of sentence. See Karim, at *4. Asprevioudly stated, Apprendi anditsprogeny of Blakely
andCunnindhamspedfically exemptedrom therequiremenbf ajury finding thosefadsregarding
adefendantécriminal convictionsthatare usedo increaseasentence Therdore, recardlessof any
effect Blakely may have on the application of enhancement factors (3), (7), (9) and (15), we shall
examinethetrial court® application of enhancement factor (2) which is not implicated by Blakely.

The trial ourt place grea significance on thelefendantOs histoof criminal convictions
when statinghat O[iiOs not justvo or thre driving offensesor two or threeshopliftings. He ha
a string of criminal convictionsover the yeass. He spenta significant amountof time in the
penitentiaryO Thetrial courtalsofoundtheabsencef anymitigatingfactors. We ageewith the
tria court that the evidence regarding factor (2) is substantial. Therefore, we conclude that this
factor alone justifies the imposition of the twetyiyarmaximum sentencen this case.

CONCLUSION

Havingconcludel thatnoneof theallegederrorsappeded by thedefendantmeritrelief, the
judgmaent of the trial couris affirmed.

D. KELLY THOMAS, JR, JUDGE

2 Defense counsel discussed the United State Supreme Court® grant of certiorari in Cunningham in its
argument to the trial court that Blakely appliesto our sentencing scheme arguing that (jt]hat seems to be an indication
that [the Supreme Court] want[s] to say , oh, yes [i]t does apply, but nonetheless, | do recognize right now [Blakely is
inapplicable] .. .andif they reverse Cunningham, they® probably remand Gomez to reconsider in light of Cunningham.O
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