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OPINION

Factual Background

On July 21, 2006, the defendant, traveling east on Highway 100 in a 1994 Ford F-150 pickup
truck, crossed the center line and struck a westbound 2002 Daewoo driven by James Scruggs
(“victim one”) head-on.  Also in Scruggs’s vehicle was Brandy Hinson (“victim two”), and their
three children, five-year-old Zachary (“victim three”), four-year-old Jailin (“victim four”), and eight-
year-old James (“victim five”).  A third car, driven by Teena Haskins, was traveling behind the
Scuggs’s vehicle and, upon impact, crashed into the left-rear quarter panel of the vehicle.
Emergency personnel arrived on the scene to find the defendant lying on the ground outside his
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vehicle and the five victims trapped inside their car.  After the roof was removed from the car, the
eight-year-old victim five, who was only faintly breathing, was removed from the car and transported
to the hospital, where he later died.  Victims one, two, three, and four, as well as the defendant, were
also transported to the hospital for medical treatment.  Upon being questioned by police officers, the
defendant acknowledged consuming alcohol and admitted responsibility for the wreck. 

  On August 7, 2006, a Hickman County grand jury returned a seven-count indictment
charging the defendant with one count of vehicular homicide (Class B felony), four counts of
vehicular assault (Class D felony), DUI (Class A misdemeanor), and DUI over .08 percent (Class
A misdemeanor).  On July 6, 2007, the defendant entered open guilty pleas to vehicular homicide
and four counts of vehicular assault, with the two DUI charges being dismissed.  The agreement
specified that the defendant was to be sentenced as a Range I offender.  Following the entry of the
pleas, a sentencing hearing was held, at which multiple witnesses testified.  

Victim one, the father, and victim two, the mother, each testified at the sentencing hearing
regarding the injuries to themselves and their children.  The father testified that, as a result of the
wreck, he had a broken left femur, two cracked vertebrae in his neck, five broken ribs, a collapsed
lung, broken bones in both forearms, a shattered elbow, and a torn tricep muscle.  As a result of these
injuries, he had five surgeries and was still unable to properly bend his left arm.  The father stated
that he was a forklift operator and, though he was still able to work, he was dismissed from the job
he had at the time of the wreck because he was unable to return to work in a timely manner because
of his injuries.  He also testified that he was unable to attend funeral services for his son, victim five,
because he was still in the hospital.  According to the father, the five-year-old victim three, who was
born with disabilities, developed blood clots after the wreck, and medical personnel had to crack his
skull and insert a metal plate.  The four-year-old victim four had a broken pelvis and head injuries,
and she was in a body cast for two months.  The mother testified that she had four broken ribs, a
broken left femur, and a broken right foot.  She had two surgeries as a result of the wreck.
According to her, the family’s medical bills totaled approximately $900,000.  Both parents testified
regarding the emotional trauma they suffered as a result of the death of their eight-year-old son,
victim five.  

Testimony was also presented at the sentencing hearing regarding the defendant’s continual
employment at France Manufacturing as a maintenance technician.  According to the defendant’s
co-workers and supervisor, he was an excellent employee for the company.  Moreover, two of the
defendant’s neighbors testified that the defendant was a good neighbor who did not cause trouble
in the community.  The defendant himself testified and expressed his deep remorse to the Scruggs
family.  He acknowledged that on the night of the wreck, he consumed Old Charter and Pepsi in a
sixteen-ounce cup at approximately 7:00 p.m.  However, he testified that he was unable to remember
any events which occurred after the wreck.  He also expressed his willingness to pay twenty percent
of his wages to the family as restitution.  According to the defendant, he had stopped drinking
alcohol in 1983, but, approximately one month prior to the wreck, he began drinking again when he
began having personal problems.   
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Tennessee Highway Patrol Trooper Ray Marsh testified that he was seeing more DUIs in
Hickman County in the recent past and that he would classify it as a problem ion the county.  He
acknowledged, however, that he was not saying the DUI problem was any worse in Hickman County
than any other “comparable county.”

After hearing the proof presented, the trial court imposed a ten-year sentence for the vehicular
homicide conviction and three-year sentences for each of the four vehicular assault convictions.  The
court further ordered that all sentences were to be served concurrently, resulting in an effective
sentence of ten years.  Finally, the trial court found that the defendant was not an appropriate
candidate for alternative sentencing and ordered that the sentence be served in the Department of
Correction.  The defendant timely appealed the decision. 

Analysis

On appeal, the defendant raises the single issue of whether the trial court erred in ordering
that his sentence be served in confinement rather than imposing an alternative sentence of full
probation or split confinement.  Moreover, according to the defendant, the court’s decision is not
entitled to be reviewed with a presumption of correctness because the court “did not consider all
relevant facts and circumstances.”  He contends that the court in this case erred by denying an
alternative sentence based solely on not depreciating the seriousness of the offense.  

When a defendant challenges the length, range, or manner of service of a sentence, it is the
duty of this court to conduct a de novo review of the record with a presumption that the
determinations made by the court from which the appeal is taken are correct.  T.C.A. § 40-35-401(d)
(2006).  The burden is on the appealing party to show that the sentencing is improper.  T.C.A. § 40-
35-401, Sentencing Comm’n Cmts.  This means that the trial court followed the statutory sentencing
procedure, made findings of fact that are adequately supported by the record, and gave due
consideration to the factors and principles that are relevant to sentencing; therefore, we may not
disturb the sentence even if a different result was preferred.  State v. Ross, 49 S.W.3d 833, 847
(Tenn. 2001).  The presumption does not apply to the legal conclusions reached by the trial court in
sentencing a defendant or to the determinations made by the trial court that are predicated upon
uncontroverted facts.  State v. Dean, 76 S.W.3d 352, 377 (Tenn. Crim. App. 2001); State v. Butler,
900 S.W.2d 305, 311 (Tenn. Crim. App. 1994).  In conducting a de novo review of a sentence, we
must consider: (1) any evidence received at the trial and/or sentencing hearing; (2) the presentence
report; (3) the principles of sentencing and arguments as to sentencing alternatives; (4) the nature
and characteristics of the offense; (5) any mitigating or enhancement factors; (6) any statements
made by the defendant on his or her own behalf; and (7) the potential for rehabilitation or treatment.
T.C.A. § 40-35-210 (2006); State v. Taylor, 63 S.W.3d 400, 411 (Tenn. Crim. App. 2001). 

The crimes for which the defendant pled guilty occurred on July 21, 2006, after the enactment
of the 2005 amendment to our sentencing law.  The 2005 sentencing amendment deleted the
sentencing provision granting a defendant a presumptive favorability for an alternative sentence.
Under the 2005 amendment, a defendant convicted of a Class C, D, or E felony and sentenced as a
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standard or mitigated offender “should be considered as a favorable candidate for alternative
sentencing options in the absence of evidence to the contrary.”  T.C.A. § 40-35-102(6).  Evidence
to the contrary may be established by showing that: (1)  confinement is needed to protect society by
restraining a defendant who has a long history of criminal conduct; (2) confinement is needed to
avoid depreciating the seriousness of the offense, confinement is particularly suited to provide an
effective deterrence to people likely to commit similar offenses; or (3) less restrictive measures than
confinement have frequently or recently been applied unsuccessfully to the defendant.  Ashby, 823
S.W.2d at 169 (citing T.C.A. § 40-35-103(1)(A)-(C)).  However, the statute specifically states that
“[a] court shall consider, but is not bound by, this advisory sentencing guideline.”  T.C.A. § 40-35-
102(6).

In making its determination, the trial court shall also consider the mitigating and enhancing
factors set forth in Tennessee Code Annotated sections 40-35-113 and -114.  T.C.A. § 40-35-
210(b)(5) (2006); State v. Boston, 938 S.W.2d 435, 438 (Tenn. Crim. App. 1996).  In addition, a trial
court should consider a defendant’s potential or lack of potential for rehabilitation when determining
if an alternative sentence would be appropriate.  T.C.A. § 40-35-103(5); Boston, 938 S.W.2d at 438.

   Because the defendant in this case was convicted of a Class B felony, he is not entitled to be
considered as a favorable candidate for alternative sentences.  Nonetheless, he remains eligible for
an alternative sentence because his sentences were ten years or less and the offenses for which he
was convicted are not specifically excluded by statute.  See T.C.A. § 40-35-102(6), -303(a) (2006).
 

Although probation must be considered, “the defendant is not automatically entitled to
probation as a matter of law.”  T.C.A. § 40-35-303(b) (2006), Sentencing Comm’n Cmts; State v.
Hartley, 818 S.W.2d 370, 373 (Tenn. Crim. App. 1991).  Rather, a defendant is required to establish
his “suitability for full probation.”  State v. Mounger, 7 S.W.3d 70, 78 (Tenn. Crim. App. 1999);
T.C.A. § 40-35-303(b).  A defendant seeking full probation bears the burden of showing that
probation will “subserve the ends of justice and the best interest of both the public and the
defendant.”  State v. Dykes, 803 S.W.2d 250, 259 (Tenn. Crim. App. 1990) (quoting Hooper v. State,
29 S.W.3d 1, 9-10 (Tenn. 2000)).  Among the factors applicable to probation consideration are the
circumstances of the offense; the defendant’s criminal record, social history, and present condition;
the deterrent effect upon the defendant; and the best interests of the defendant and the public.  State
v. Grear, 568 S.W.2d 285, 286 (Tenn. 1978).  

In imposing a sentence of confinement in this case, the trial court found, in relevant part, as
follows:

Now, the next thing I need to determine is how this sentence is going to be
served.  And, so I thought it would be appropriate to review with you what the
legislature, our state legislature, has required me to consider when sentencing
somebody.  The first thing is “that confinement is necessary to protect society by
restraining a defendant who has a long history of criminal conduct.”  Well, that does
not apply in this case.  This man does not have a long history of criminal conduct. 
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The next factor is “confinement is necessary to avoid depreciating the
seriousness of the offense, or confinement is particularly suited to provide an
effective deterrence to others likely to commit similar offenses.”  Well, that factor
clearly applies in this case.  This offense here has altered forever the lives of many
people, many people.  And the statute doesn’t talk about this so much, I guess we’ve
gotten, as a society, maybe a little beyond these words, but, really, I think what the
legislature is talking about in this particular factor is the old idea of “an eye for an
eye,” or retribution. 

. . . . 

. . . I am very concerned about depreciating the seriousness of this offense.
We have, in particular, not only - - because I don’t want to leave everybody else out -
- we have, clearly, the death of this young man, but there are a lot of other injuries out
there that we heard about today, and I don’t want to depreciate them by not
acknowledging them.

I know that the father here has had some incredibly painful and serious
injuries to both his arms, the loss of his job, the pain and suffering that he’s had to
go through, the loss of enjoyment of his own life and, obviously, his relationship with
his wife.  Likewise, herself, although not as severe, she still had those types of
injuries, and then the other two children.  I recognize those are each one, in and of
themselves, a serious physical, mental and emotional injury.  I recognize that.  And
I don’t want you to think I don’t think those are serious because I focus mostly on
James, because I don’t, I do recognize they’re serious.

Another factor is “that measures less restrictive than confinement have
frequently or recently been applied unsuccessfully to the defendant.”  Well, again, he
has no prior record, so that particular factor doesn’t hurt him. 

It is true that “the sentence imposed should be no greater than that deserved
for the offense committed, and the sentence imposed should be the least severe
measure necessary to achieve the purposes for which the sentence is imposed.”  I
think that’s, again, a nice way of saying, punishment, you punish just enough, you
don’t kick someone after you’ve punished them, you don’t kick them while they’re
down.  “The potential, or lack of potential, for the rehabilitation or treatment of the
defendant should be considered in determining the sentence alternative or the length
of the term to be imposed.”  And it is true that trial judges are encouraged to use
alternatives to incarceration.

Now, I think the general is correct in this case that [the defendant] is not a
presumptive favorable candidate for alternative sentencing because this is a Class B
felony.  And when I consider those factors that I’ve talked to you all about, and the
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facts of this particular sentencing hearing, I find that he is not a candidate for
probation and that he should serve his sentence in the state penitentiary . . . . 

The defendant contends that the trial court erred in denying him an alternative sentence based
upon only depreciating the seriousness of the offense because the circumstances of the offense, as
established by the record, are not “especially violent, horrifying, shocking, reprehensible, offensive
or otherwise of an excessive or exaggerated degree.”   See State v. Hartley, 818 S.W.2d 370, 374-75
(Tenn. Crim. App. 1991).  Moreover, he contends that the factors in favor of alternative sentencing
are not outweighed by the circumstances of the offense.  See id.  The defendant is correct that if the
seriousness of the offense forms the basis for the denial of alternative sentencing, Tennessee courts
have held that “‘the circumstances of the offense as committed must be especially violent, horrifying,
shocking, reprehensible, offense or otherwise of an excessive or exaggerated degree,’ and the nature
of the offense must outweigh all factors favoring a sentence of confinement.”  State v. Grisson, 956
S.W.2d 514, 520 (Tenn. Crim. App. 1997) (citing State v. Bingham, 910 S.W.2d 448, 454 (Tenn.
Crim. App. 1995); Hartley, 818 S.W.2d at 374-75).  Specifically, he relies upon his complete lack
of criminal history, support from his community and co-workers, his excellent work history, and his
clear showing of remorse for the circumstances of the offense, none of which he claims the trial court
considered in its decision denying an alternative sentence.  According to the defendant, he has
carried his burden of establishing that full probation is in the best interests of the public and the
defendant.  

Contrary to the defendant’s assertion, review reveals that the trial court properly considered
the required principles of sentencing and that the record supports a sentence of confinement in this
case.  The court considered the defendant’s lack of criminal history, his work history, and his
remorse, which it accepted as sincere.  Nonetheless, the court balanced the positive factors against
the fact that an eight-year-old child was killed and that four other victims suffered grievous injuries,
both emotional and physical.  It is not disputed by the defendant that he knowingly drove his vehicle
after consuming alcohol and had a blood alcohol level of .19.  Moreover, he acknowledged that he
previously had a problem with alcohol.  Based upon this evidence, we conclude that the
circumstances of the offense are reprehensible and of an exaggerated degree and, further, that the
nature of the offense outweighs the positive factors in favor of an alternative sentence.  The
defendant has simply failed to carry his burden of establishing his entitlement to an alternative
sentence upon the facts presented.  

CONCLUSION

Based upon the foregoing, the effective ten-year sentence of incarceration is affirmed. 

___________________________________ 
    JOHN EVERETT WILLIAMS, JUDGE
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