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The defendant was convicted by jury of posession of .5 grams or more of a schedule 11
subdance (cocaine) with intent to sell or ddiver, a Class B felony. For his conviction, he was
sentenced to ten years imprisonment.  In this appedl, the defendant presents four issues for
review: (1) whether thetrial court impropealy admitted evidence of a prior un-indicted drug sale
at the defendant@ residence in violation of Rule 404(b) of the Tennessee Rules of Evidence ; (2)
whether thetrial court erred in failing to indude the defendant® specia ingruction in the jury
charge (3) whethe the evidence was sufficient to suppott his conviction; and (4) whether the
defendant was denied his right to a fair and impartial jury verdict dueto imprope extraneous
influences on the jury@ ddiberation. Finding no errors requiring reversal, we affirm the
judgment of thetrial court.
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J.C. McLIN, J, ddivered the opinion of the court, in which THOMAS T. WoODALL and J.
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OPINION
FACTS
Thefollowing evidence was presented at the defendant@trial. Detective Timothy Meggs
of the Carroll County Sheiff@ Department testified tha he executed a search warrant on the

defendant@ residence on June23, 2004. Detective Meggsrecalled thet thewarrant was issued as
a result of an undecover drug purchase at the defendant@ residence. According to Detective



Meggs he made copies of the money to be used in a drug purchase. A confidential informant
was then given the marked money. The confidential informant went into the defendant®
residdence and after he came out he was no longer in possession of the marked money; but
ingead, he had crack cocainein his possession. Detective Meggs recalled tha he maintained a
visud on the confidential informant while he entered the defendant® residence and after he left.
A few days later, Detective Meggs obtained and executed a warrant to search the defendant®
residence.

Detective Meggs testified tha as he and other police officers initiated the search of
defendant@ residence, he observed a man working unde the hoad of a green Chevrolet truck. At
the time, Detective Meggs asked the man if he was Richard Hampton and the man responded
tha he was not Hampton; Hampton had goneinto town to get a pat for the truck. Detective
Meggsalso obsrved anothe man standing about twenty-five yards away from truck. This man
also denied bang Hampton.

Detective Meggs testified that he knoded several times on the door of the defendant@
residence and announed tha he was with the sheriff@ department. When no oneanswered, he
agan asked the man standing by thetruck if hewas Richard Hampton or lived at the residence.
Detective Meggs aso informed the man that he would have to kick in the door to execute the
warrant if theman had nokey. Agan, theman denied beang Hampton and said he did notlive at
the resdence. However, after securing the resdence, the man standing by the truck was
searched and subsequently identified as Richard Hampton, the ddfendant.

Detective Meggs recalled that he and other officers searched the defendant® residence
and found the following items ingde a .22 rifle, a police scanne, and busness cards stating
(Richard Hampton, What U Need | Got 24 hours, seven days a week.O Detective Meggs noted
tha the busness cards also had the defendant@ home and cell phone numbers on them.
Detective Meggs stated tha while he was conducting a search of the defendant@ residence
anothe officer walked a drug-sniffing dog aroundthe vehicles parked at theresidence. Thedog
derted the officers to the front area of the truck where the defendant had been standing.
Detective Meggsstated tha he began to search different components unde the hoodof the truck
for drugs because he had observed the defendant leaning unde the hood when he and other
police officers arrived. While searching the truck@ components, Detective Meggsnoticed brake
fluid outside of the brake fluid reservoir. Upon opening the lid on the fluid reservoir, he saw a
baggie with a thard rock-like subdance indde of it.O A field test was conduded, and the
subgance tested postive for crack cocaine According to Detective Meggs the crack cocaine
was Qsaturated with brake fluidOso he removed the cocaine from its origind baggie and placed
the cocaine on some towels to clean it up. He then placed the cocainein another bag and sent it
to the Tennessee Bureau of Investigaion (TBI) for andysis.

Detective Meggstestified that after discovering the crack cocaine, the defendant@ wallet
was seized and $1,010 was found indde the wallet. Detective Meggs compaed the seria
numbers of the cash foundindde the defendant@ wallet with the serial numbers recorded from
the marked money used to make the drug purchase a few days earlier. Detective Meggs
discovered $50 of the Guy moneyQinsde the defendant@ wallet. Detective Meggs noted that
thetrudk where the cocaine was foundwas registered to the defendant. Detective Meggsfurther



noted that after questioning the defendant and the other man, it was determined tha the other
man was in the process of mowing thedeendant@ yard, and therefore, he was not arrested.

On cross-examination, Detective Meggs stated tha when he initialy pulled up he
obsrved the defendant at the front of the truck leaning over it. He also could see tha the
aternator had been removed. Detective Meggs a so estimated tha the street value of the amount
of cocaine found in the defendant@ truck was between $40 and $15Q Detective Meggs
acknowledged that a $20 amountis a typical onetime use and the amount foundin defendant®
truck could be a two-time use amount Detective Meggsaso acknowledged that someone else
could have been living at the defendant@® residence. Detective Meggs could not recall if he
asked thedefendant if hewas Mr. Hampton or Richard Hampton.

Police Officer Ricky Wade testified tha he was a K-9 officer with the Carroll County
Sheriff@ Department. Officer Wade said that he observed the defendant leaning over the front of
the truck. Officer Wade recalled tha the defendant was specifically asked if he was Richad
Hampton, and the defendant stated he was not Officer Wade walked the dog around the
defendant® truck and the dog aerted when it came around to the front of the truck. Officer
Wade confirmed that thedeendant was later identified as Richad Hampton.

TBI Agent Erica Kathryn testified that she andyzed the crack cocaine foundin the brake
fluid reservoir. Agent Kathryn testified tha it weighed 1.1 gram. Agent Kathryn could not
recall if there were other subgances onthecocaine. However, she stated tha shewould not have
reported any subdance on the cocaine unless the subdance interfered with he andysis of the
cocaine On cross-examinaion, Agent Kathryn testified tha she did not report anything unusud
aboutthe crack cocaine other than it had adark yellow color.

Richad Hampton, the defendant, testified that he had worked at a factory for twenty-one
years but was currently working for the city. The defendant testified tha on June 23, 2004, he
had jug finished working a shift and got home around4:15 p.m. When he first got hone, he
raised the hood of his truck to change out the alternaor. A neighbor, Vasquez Yarborough,
came ove to hdp. Thedeendant explained tha Mr. Yarboroughalso hdped him with his lawn
service. Theddendant also noted tha his brother, Rodney Hampton, came by his hous around
thesametime. A little whilelater, thepolice arrived.

The ddendant testified that while he was pulling the aternaor off his truck, Mr.
Y arborough was standing on the driver@ side of the truck close to the brake reservoir. As the
police were coming up the street towards the defendant@ house, Mr. Yarborough acted stunned
and walked off behind the truck toward the other side of the house. After the police pulled up,
they asked the defendant if anyonewas ingde the hous and hetold them, no. The police then
asked if Mr. Hampton was home. The defendant, bdieving tha the police were referring to his
brother, told them tha he had goneto town to get an alternaor. After tha, the police kicked
down his door without asking for keys. The police officers searched his hous for 15 to 20
minutes while he stayed outside talking to Officer Wade The police officers then came back
outside Qlillydalied around a bit and then went back in[sidg Owhere they stayed for about 40
minutes. The ddendant said tha when he went back into his hous tha night it was
Qamshackled pretty goodO



Thedefendant stated tha the message on the business cards referred to his lawn care and
handyman busnesses. The defendant stated tha, when the police arrived, he was postioned
closer to the passengea side of the truck working on the aternaor while Mr. Yarborough had
been standing closer to the brake fluid reservoir on the driver® side of thetruck. The defendant
asserted tha he could not reach the reservoir from where he was working on the truck. The
defendant also asserted tha themoney in his wallet was from a recent withdrawal from his credit
union accountfor the purpose of getting some work doneon his hous. As proof, the defendant
entered into evidence a bank withdrawal dip for $1000,daed May 4, 2004. The deendant
further asserted tha the marked money probably came from Mr. Yarborough who gave him
some money tha day to pay back aloan. The defendant denied using drugs and stated tha he
tested negaive for drugstwo days after the arrest.

On cross-examination, the defendant admitted his ownership of the truck where the crack
cocainewas found. He also admitted to beng the sole occupant and owner of his residence that
was searched. He noted tha his brother, Rodney Hampton, drove by his residence but did not
stop.

ANALYSIS
Rule of Evidence: 404(b)

Theddendant first contendsthat thetrial court erred in admitting evidence of a prior un-
indicted drug sale at his residence in violation of Rule 404b) of the Tennessee Rules of
Evidence. The defendant aso contendstha the court did not cure the error by ingruction; but
rather, the court madeit worse with its supplemental ingruction. In rebutta, the state argues that
the evidence of the prior drug sale at the defendant@ residence was relevant to prove his
possession of thedrugsand intent to sell or ddiver thedrugs Pessential elements of theindicted
offense.

Pursuant to Tennessee Rule of Evidence 404 (), evidence of other crimes, wrongs or acts
is genealy not admissible Qo prove the character of a person in order to show action in
conformity with the character trait.O The rationde undelying this rule is tha the admission of
such evidence carries with it the inherent risk of the jury convicting the accused of a particular
crime based uponhis bad character or propendty to commit the crime rather than the strength of
theevidence. Sttev. Rickman, 876 S.W.2d 824,828 (Tenn.1994. Therisk isgreater when the
accused(@ other bad acts are similar to the crime for which the accused is on trial. 1d.; see also
State v. McCary, 922 SW.2d 511, 514 (Tenn. 1996). Nonehdess, evidence of othe crimes,
wrongsor acts may be admissible where it is probaive of a purpose other than the accused®
propendty. Tenn.R. Evid. 404(). AlthoughRule 404({p) does not explicitly list the exceptions
unde which evidence of prior crimes, wrongsor acts may be admitted, our courts have hdd tha
such evidence may be admissible to show another pumpose such as. motive, intent, guilty
knowledge identity of the defendant, absence of mistake, or the existence of a common scheme.
Se, e.g., State v. Berry, 141 SW.3d 549, 582 (Tenn. 2004) Collard v. State, 526 SW.2d 112,
114(Tenn. 1975. To admit such evidence, Rule 404(b) specifies thefollowing:



(1) Thecourt uponrequest mug hold a hearing outside the jury® presence;

(2) The court mug deermine tha a material issue exists other than condud
conforming with a character trait and mug uponrequest state on the record the
material issue, theruling, and thereasonsfor admitting the evidence;

(3) The court mug find proof of the other crime, wrong or act to be clear and
convinang; and

(4) The court mug excludethe evidence if its probaive value is outweighel by
thedangea of unfair prejudice.

Should a review of the record indicate tha the trial court subgantially complied with the
requirements of Rule 404 (), thetrial court® admission of the chalenged evidence will remain
undisturbed absent an abuse of discretion. Siate v. James, 81 SW.3d 751, 759 (Tenn. 2002)
Statev. DuBose, 953S.W.2d 649, 652(Tenn. 1997).

In a pretrial hearing, the trial court found that the prior drug sdle at the defendant@
residence was probaive of why the defendant@® residence was searched for drugs i.e., the basis
of the search warrant and the investigaion. The court specifically limited the testimony of the
prior drug sale by stating, Orhe officer can testify[,] | gave money to a person [the confidential
informant], that person came back and gave me drugs . . . | wrote serial numbers down.O The
court also noted that the reference to the defendant@ residence did not necessarily implicate the
defendant as a paticipant in the prior drug sale. Later, during thetrial, the court ingructed the
jury that it could only consder the evidence of the prior drug sale at 170 Cozart Avenue. . . for
the sole pumpos of showing the basis of probable cause for the issuance of the search warrant.
This evidence may not be considered by you [the jury] to deermine guilt or innoence of the
defendant for the crime for which heisontria.O

Upon review, we discern no abuse of discretion by the trial court in admitting the
evidence of a prior drug sae at the defendant@ residence.  This court has previoudy noted tha
evidence of prior drug sales is probaive of the defendant@ knowledge and intent to possess
drugsfor resale. See State v. Allen Jean Sephens, No. M200400531CCA-R3-CD, 2005WL
1541850,*4 (Tenn. Crim. App. a Jackson, June 23, 2005) pem. app denied (Tenn. 2005;
State v. Roga M. Saples, No. M200301433CCA-R3-CD, 2004WL 13372654 (Tenn. Crim.
App., a Nashville, June 14, 2004) State v. Maurice LashaunNash, No. W200602971CCA-
R3-CD, 2002WL 1482731*5 (Tenn. Crim. App., at Jackson, Feb. 8, 2002) perm. app.denied
(Tenn. 2002; Stte v. JohnnyWayne Tillery, No. 01Q01-9506 CC-00182,1998 WL 148326,at
*6 (Tenn. Crim. App. Nashville, Mar. 30, 1998) pem. app.denied (Tenn. 1998) see also State
v. Little, 854 SW.2d 643,649 (Tenn. Crim. App. 1992) In theindant case, the defendant was
indicted for possession of cocaine with intent to sell or ddiver. Hence, the evidence of a prior
drug sale with Gnarked moneyOat the defendant@ residence was probaive of the defendant@
possession of cocaine and the defendant@® intent to sell or ddiver the cocaine Furthermore,
contrary to the defendant@ assertion, the dange of unfair prejudice was diminished by the
count@ ingruction to the jury. Jurors are presumed to follow the ingructionsof thetrial court.
See Little, 854 S.W.2d at 649. It isourview tha the probdive value of the evidence outweighed



thedange of unfair prejudice to the defendant. Therefore, the evidence of the prior drug sale at
the defendant@ residence was propely admitted in subgantial conformity with Rule 404{). The
defendant is not entitled to relief onthisissue

Special Jury Instructions

The defendant next contendstha the trial court erred in refusng his request for special
jury ingructions Specificaly, heargues tha thetrial court erred by notingrucing thejury tha
a defendant@ mere presence in alocation where drugsare foundor association with someonein
possession of drugs is not, doneg sufficient to suppot a finding that the defendant was in
possession of thedrugs

In crimind cases, a defendant has the right to a correct and complete charge of the law.
State v. Garrison, 40 SW.3d 426,432 (Tenn. 2000). Thus it follows tha the tria court has a
duty to give a complete charge of the law applicable to the facts of a case. State v. Thonpson,
519 SWw.2d 789 792 (Tenn. 1975). The failure to do so deprives the defendant of the
condgitutiond rightto ajury trial. Garrison, 40 SW.3d at 432. In evaluaing claims of error in
the jury charge, this court mug review the chargein its entirety and read it as a whole. Stte v.
Leach, 148 SW.3d 42, 58 (Tenn. 2004. A jury ingruction is conddered (prejudicially
erronepusif it failsto fairly submit thelegd issues or if it mideadsthejury as to the applicable
law.O State v. Hodges, 944S.W.2d 346,352 (Tenn. 1997) Notably, when jury ingructionsfully
and fairly state the applicable law, a trial court is not required to provide specia indructions
Statev. Mann 959S.W.2d 503,521 (Tenn. 1997) Sttev. Kelley, 683S.W.2d 1, 6 (Tenn. Crim.
App.1984)

In the indant case, the record reveals that the defendant propely filed a written request
for specia jury indructions See Tenn. R. Crim. P. 30. However, thetria cout failed to give
these specia instructions Nonehdess, areview of thejury chargein its entirety revea stha the
trial court correctly and completely indructed the jury onthelaw asit applied to the facts of the
case, which induded the patern ingruction on actud and condructive posession. Because the
jury ingructionsfairly defined theissues of law and did not mislead the jury, the court@ failure
to indudethe specia indruction was not error. See State v. Cozart, 54 SW.3d 242,245 (Tenn.
2001) Thedeendantisnotentitled to relief onthisissue

Sufficiency of the Evidence

The defendant next argues tha the evidence was not sufficient to sugain his conviction
for possession of .5 grams or more of cocainewith theintent to sell or ddiver. In paticular, the
defendant argues tha the evidence at trial was entirely circumstantial and failed to excludethe
possible guilt of Mr. Yarborough,who was aso at the crime scene

Our review beginswith thewell-established rule tha once ajury findsa defendant guilty,
his or her presumption of innoence is removed and replaced with a presumption of guilt. Stte
v. Evans 838S.W.2d 185,191 (Tenn. 1992. Theefore, on appedl, the convicted defendant has
the burden of demondrating to this court why the evidence will not suppot the jury® verdict.
Statev. Carruthe's, 35 S W.3d 516,557-58 (Tenn. 2000} State v. Tuggle, 639 S.W.2d 913,914



(Tenn. 1982) To meet this burden, the defendant must establish tha no Qationd trier of factO
could have found the essential elements of the crime beyond a reasonable doubt Jackson v.

Virginia, 443 U.S. 307, 319 (1979; State v. Evans 108 S.\W.3d 231, 236 (Tenn. 2003; see
Tenn. R. App. P. 13(e). In contrast, the jury® verdict approved by thetrial judgeaccredits the
state@® witnesses and resolves dl conflicts in favor of the state. State v. Harris, 839 S.\W.2d 54,

75 (Tenn. 1992) The state is entitled to the strongest legitimate view of the evidence and all

reasonable inferences which may be drawn from tha evidence. Carruthers, 35 SW.3d at 558.
Questionsconcerning the credibility of the witnesses, conflictsin tria testimony, the weight and
value to be given the evidence, and all factud issues raised by the evidence are resolved by the
trier of fact and not this court. State v. Bland 958 SW.2d 651, 659 (Tenn. 1997) We do not

attempt to re-weigh or re-evaluae the evidence. State v. Rice, 184 SW.3d 646, 662 (Tenn.
2006) Likewise, we do notreplace thejury® inferences drawn from the circumstantial evidence
with our own inferences. Statev. Reid, 91 SW.3d 247,277 (Tenn. 2002.

Theguilt of thedefendant as well as any fact required to be proved may be established by
direct evidence, by circumstantial evidence, or by a combinaion thereof. See State v.
Pendegrass, 13 SW.3d 389,392-93 (Tenn. Crim. App. 1999) In fact, circumstantial evidence
alone may be sufficient to suppot a conviction. State v. Tharpe, 726 S.W.2d 896, 899900
(Tenn. 1987). However, the circumstantial evidence Gnust be so strong and cogent as to exclude
every other reasonable hypohesis save the guilt of the defendant, and tha beyond a reasonable
doubtO Sate v. Crawford, 470S.W.2d 610, 612 (Tenn. 1977).

To obtain a conviction in this case, the state was required to prove beyond a reasonable
doubttha the defendant knowingly possessed .5 grams or more of cocaine with theintent to sell
or ddiver it. See Tenn. Code Ann. & 39-17-417a)(4), (c)(1). PossessonOmay be actud or
condructive and may be proven by circumstantial evidence. See Stte v. Shaw 37 SW.3d 900,
903 (Tenn. 2001) Stte v. Bigsoy, 40 SW.3d 87, 90 (Tenn. Crim. App. 2000. Congructive
possession requires proof tha a person had the power and intention at a given time to exercise
dominion and control over the drugseither directly or throughothers. Shaw 37 SW.3d at 903
(citing State v. Patterson, 966 SW.2d 435 444 (Tenn. Crim. App. 1997). In essence,
Qrongrudive possession is the ability to reduce an object to actud posession.O Statev. Ross, 49
S.W.3d 833, 84546 (Tenn. 2001) (citations omitted). Notably, a defendant@® possession of
contraband may beinferred from a defendant@ ownership or control over a vehicle in which the
contraband is secreted. See State v. Timothy TyroneSandes, No. M200102128CCA-R3-CD,
2002WL 1465925*4 (Tenn. Crim. App., duly 5, 2002) However, the mere presence in an area
where drugsare discovered, or the mere assodation with a person who isin possession of drugs
isnot, along sufficient to suppot afinding of constructive posession. Shaw 37 S.\W.3d at 903
(citing Patterson, 966 SW.2d at 445) The intention to sell or ddiver drugs may be inferred
from the amount of the drug possessed by the accused along with other relevant facts
surrounding the arrest.  See Tenn. Code Ann. @ 39-17-419. See also Sate v. John Fitzgerald
Belew, W200401456CCA-R3-CD, 2005WL 885106,*5 (Tenn. Crim. App., at Jackson, Apr.
18, 2005) (noting that the jury can infer intent to sell or ddiver when amount of controlled
subgance and other relevant facts surrounding arrest are consdered togeher).

When viewed in the light most favorable to the state, the evidence established that police
detectives used a confidential informant to purchase drugsfrom the defendant@ residence. The



police deectives recorded the serial numbers of the money used in the drug purchase. A few
days later, the police executed a warrant to search the defendant@ residence. Upon execution of
the search warrant, the police detectives discovered a .22 rifle, a police scanne, and busness
cards stating QRichard Hampton, Wha U Need | Got 24 hours, seven days a week.O The
defendant lived at hisresidence alone When the police detectives first arrived at the defendant®@
resdence, they observed the defendant working unde the hoodof his truck. Another man, Mr.
Yarborough, was standing about twenty-five yards away from the defendant@ truck.
Eventudly, crack cocaine was found indde the brake fluid reservoir of the defendant@ truck.
After the defendant was searched, police found $50 of the marked buy moneyOindde the
defendant@ wallet along with about $1,000 in cash. While the defendant suggested that the
cocaine foundin his truck was Mr. Yarborough®and not his, it was the jury@ prerogaive to
accredit witness testimony and weigh the evidence. In this case, the jury could reasonably infer
from the evidence tha the defendant exercised congructive possession of the cocaine with the
intent to sell or ddiver it. Accordingly, we condudethat the evidence was sufficient to sudain
the defendant@ conviction and heis notentitled to relief onthisissue

Juror Misconduct During Deliberation

The defendant next raises a variety of chadlenges to thejury@ verdict. In chalenging the
verdict, the defendant essentially argues tha the jury was unable to renda an impartia verdict
because: (1) thejury impropealy consdered extraneousinformation of the prior un-indicted drug
sale at the defendant@® residence and the defendant@ subsequent possession of the (uy moneyO
from said sale; (2) thejury impropealy consdered the extraneousfact that the defendant was on
probaionfpaole; and (3) the jury was initially deadlodked but reached a quotent verdict dueto
the cold temperaturein thejury room

After the defendant@® trial, the defendant filed a supplemental motion for a new trial,
alleging undueinfluence uponthe jurors. Attached to the motion were affidavits from Jurors
Cook and King, stating the following: (1) thejury vote was initialy divided B9 guilty and 3 not
guilty; (2) thejury discussed the evidence of the prior sale of drugsoccurring at the defendant®
residence despite ingruction not to consder this as evidence of the defendant@ guilt; (3) thejury
foreman referred to this evidence to pressure jurors to change thar vote; (4) the jurors were
extremely cold and agreed to reach a quotent verdict so tha some jurors could leave the room
and go home. Thetwo jurors said tha ther guilty verdict was the produd of these influences.
Based uponthese affidavits, four jurors were called to testify at the hearing on the motion for a
new trial.

Juror Heffner testified tha the verdict was unanimous and based on the proof and the
law. No outside information or influence was improperly introducd to the jury. He heard no
complaints about the jury room being too cold. No jurors discussed a quotent verdict so that
some jurors could go home. Juror Horton likewise testified tha no outside information or
influence was broughtto bear on the jury@ ddiberations Thejury roomwas cold, but no juror
changed thar vote because of thetemperature in thejury room No juror said anything aboutthe
defendant beng on probaion. A quoient verdict was never discussed. Similarly, Juror Cook
testified that the verdict was unanimous and based uponthe law and the evidence. No outside
information or influence was broughtto bear upon any juror. Juror Cook did not remember any



talk abouta quotent verdict, but he did remember thet the room was cold. Juror Cook did not
remember any information aboutthe defendant@ probaion being broughtto the jury(@ attention.

Juror King testified tha hedid not think the verdict was based solely on the proof and the
law because there was some OnisundestandingOwhether the jury could consider that the
defendant was Gon probaion before or was he charged with a drug a deal before this deal here
comeup . . . .O However, Juror King noted tha Gomebody came in and told uswe couldn®use
tha for evidence, whether he was charged before with any kind of crime.O Juror King further
stated tha the jury ultimately made ther decision upon the evidence and the law without
reference to the prior drug dedl. Juror King said that the jury foreman mentionad tha he had a
truck like the defendant@ truck. When asked if the cold influenced thejury@ ddiberations Juror
King said, GGet it doneor wedl freeze to death.O According to Juror King, everyonewanted to
go home. His vote was initially not guilty, but he changed his vote based upon pressure from
other jurors who wanted to go home.

Based on the four jurorsOtestimony, the trial court found that Qhere were no outside
influences tha were broughtto bear [onthejury] . . . the case was decided upon the evidence and
thelaw as[thejury] wasindrucedtodoso....O

Tennessee Rule of Evidence 606{) limits the circumstances under which jurors may be
guestioned aboutther ddiberations

Uponan inquiry into the validity of a verdict or indictment, ajuror may nottestify
as to any matter or statement occurring during the course of the jury@
ddiberations or to the effect of anything upon any juror@® mind or emotions as
influendng tha juror to assent to or dissent from the verdict or indictment or
concerning the juror@ mental processes, except tha a juror may testify on the
guestion of whether extraneousprejudicial information was impropely broughtto
thejury@® attention, whether any outside influence was impropaly broughtto bear
uponany juror, or whether thejurors agreed in advance to be boundby a quaient
or gambling verdict without further discussion; nor may a juror@ affidavit or
evidence of any statement by the juror concerning a matter aboutwhich the juror
would be precluded from testifying bereceived for these pumposes.

As noted, Rule 606() (precludes inquiries into the jury@ ddiberative process while
allowing juror testimony conaerning objective inddents or events tha constitute externd or
extraneousinfluences on the jury.O Caldararo v. Vandebilt University, 794 SW.2d 738, 742
(Tenn. Ct. App. 1990) The rule only pemits juror testimony to establish the fact of: (f1)
extraneous prejudicia information, (2) outside influence, or (3) antecedent agreements to be
boundby a quoient or majority result.O Id. Otherwise, jurors may not testify about a verdict,
and no affidavit or evidence about a juror may be presented. Walsh v. Siate, 166 SW.3d 641,
647 (Tenn. 2005) The rule draws a distinction between imprope externd influence, such as
expodure to news articles/stories, consdeation of facts not admitted into evidence, and
convasations with nonjurors about the case; and sanctionad internd influence, such as
discussions amongjurors, intimidation or harassment of onejuror by another, a juror@ persond



experiences not directly related to thelitigation, and a juror@ subjective thoughs, feelings fears,
and emotions See Caldararo, 794S.W.2d at 741.

Rule 606() and its exceptions represent a compromise between competing public
policies. It alows the courts to protect the integrity of the process from verdicts tainted by
information outside the record and outsde influence. Id. At the same time, the sanctity of jury
ddiberationsis protected. Id. at 741-42. 1If the defendant shows tha the jury has been subjected
to extraneous prejudicial information or imprope influence, then the trial court mug presume
prejudice and the burden shifts to the state to rebut this presumption by either explaining the
exposure or provingtha it was hamless. Walsh, 166 SW.3d at 647.

Upon review, we note that noneof the defendant@ alegaions fall within the ambit of
Rule 606(), as there has been no showing of imprope outside influence onthejury. To begin,
the source of the jury@ knowledge about a prior drug sale at the defendant® residence was not
extraneous It was pat of the trial, and was pat of the information each juror collected. It
should not have been consdered by thejury as proof of guilt and indeed was the subject of ajury
ingruction to that effect. However, this information was not extraneous and therefore does not
fall within any exception outlined in Rule 606(b). Likewise, any remark concerning the
defendant@® probaion/parole status from the prior drug deal appesars to be derived from a juror@
gpeculation or misundestanding and not based on the receipt of extraneous information. Again,
therecord establishes that the jurors were specifically ingructed notto consider thisinformation;
they followed the cout@ ingruction on this matter and rendered a verdict solely onthe proof and
thelaw. Findly, there exists no proof tha thejurors agreed in advance to be boundby a quotent
verdict because of the cold temperature in the room While Juror King stated tha he was
pressured to change his vote, his statement illugrates his own subjective mental processes; it
does not demondrate tha an imprope outside influence was broughtto bear onthejury. In this
case, the jury@ discussions that were attested to in the juror@ affidavits and testimony were
intrindc to thejury® ddiberationsand do not conditute jury miscondud. Simply put, thereisno
evidence tha any juror was impropealy exposd to extraneousinformation or outside influence
durningtheddibeation process. Therefore, thedefendant is not entitled to relief onthisissue

CONCLUSION

Based on the foregoing reasoning and authorities, the judgnent of the trial court is
affirmed.

J.C. McLIN, JUDGE



