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OPINION

The defendant was charged with prescription fraud, aggravated assault, retaliation for
past action, and coercion of a witness in two separate indictments. Count One of Indictment
Numbe 06CR389 dleges tha the defendant committed prescription fraud on April 7, 2006.
Count Two of the same indictment alleges tha the defendant committed aggravated assault by a
deadly weapon upon Darrelyn Melissa Turne on the same day, April 7, 2006. Indictment
Number 06CR390 alleges counts of retaliation for past action and coercion of a withess arising
from the defendant® behavior towards Tumner and Detective Michael Hurt after the completion
of the preliminary hearing onthe prescription fraud charge!

Annébeth Portrum, a phamacist a Minnis Drug Store, testified tha she had been a
phamacist for fifteen years and, over the years, had become familiar with the handwriting of
various phydciansin town. Portrum identified a prescription written to Darrelyn Turner for a
stomach medicine tha contained an additiond order for Oxycontin. The practitiona had written
the prescription with a line aboveand bdow the stomach medicine B an indication that nothing
should be added to it. Based uponthis notation, Portrum recognized tha the prescription had
been atered. She aso noted tha the handwriting for the Oxycontin differed from tha of the
stomach medicine. Upon receiving the prescription, Portrum telephonel the practitione @ office,
confirmed tha it had been altered, and immediately telephonel the police. Sherecaled tha she
saw the defendant and Turner discussing the matter with the pdice later outside the phamacy.
On cross-examindion, she acknowedged tha she did not know who presented the prescription
or who altered the prescription because she was not working at the front counter when the
prescription was presented.

Morristown Police Department Officer Rondd Sanchez testified that he was called to
Minnis Drug Store on April 7, 2006 to investigate a forged prescription. Upon his arrival,
Turne was standing outside the store and the defendant was seated in a vehicle in the parking
lot. After obtaining thar identification to perform a warrants check, he called a detective to the
scene Detective Michael Hurt arrived to discuss the matter with the pharmacist. Detective Hurt
directed Officer Sanchez to place the defendant and Turne unde arrest and Officer Sanchez
trangorted the defendant to the pdice department where detectives questioned him further.

Melissa Turne testified that she met the defendant througha mutud friend in Januay or
February 2006. Sherecalled tha the defendant would come to her house to buy Oxycontin. She
denied purchasing a vehicle from the defendant, but admitted tha she gave the defendant a check
for one hunded and fifty dollars on April 6, 2006, to purchase five forty-milligram pills of
Oxycontin. She acknowledgeal tha she was addicted to Oxycontin in April 2006 and that
Ginybody that was around [her] probebly knewOabout her addiction. She testified tha the
defendant called her aboutgetting more pills on April 7. Sherecalled tha shewent to thedodor
for strep throa hoping to get a prescription for Oxycontin, but was told she could not receive any
more pillsuntl April 16.

1 As an additional note, the defendant® original counsel was also involved in the incident and required to be
removed in handcuffs from the Hamblen County Clerk@ Office.



Turner testified that the defendant drove her to thedodor on April 7 and tha hetook her
home before going to the phamacy. She testified tha she placed the prescription on a table
when shearrived at he hous. Later, they went to the phamacy to get her prescriptionfilled and
she noticed that Oxycontin had been added to the prescription. Neverthdess, Ture presented
the prescription to the phamacy. She added that she had pled guilty to the offense, receiving
three monthsin jail followed by hous arrest and drug rehabilitation. Turner testified tha the
defendant came into the phamacy with her and that heintended to pay for the prescriptions She
said tha they waited for aboutfifteen minutes and realized there was a problem when the police
arrived. Turner testified tha Detective Hurt questional her at the police station and tha she
recounted the events consistent to her testimony at trial. She was placed under arrest and made
bond.

Relative to the aggravated assault charge, Turner recaled tha the defendant and his
girlfriend came to her house the next day, April 8, 2006. The defendant® girlfriend came to her
door to tell her tha the ddendant needed to talk to her outside about what she had told the
police. Turner told them that they should not bea her home and tha they needed to leave. She
said that when the defendant got out of his car, she could see the handle of a pistol in his front
pants pocket. Shetestified tha she was afraid because the defendant had already |eft threatening
messages on her cell phore saying that he would f*** me up, and tha he didn®care if my little
girl wasthere, hewould putabulet in theback of mineand [my daugher@] head.O While at her
house, hetold her tha she needed to keep her mouth shut Shetestified at trial regarding her fear
tha day and her continued fear of thedefendant at trial.

Regading the charge for coercion of a witness, Turme testified tha the defendant
approached her after his preliminary hearing on the prescription fraud charge and said, Or ou@®e
deadOon his way from the coutroom On cross-examindion, she acknowledged tha the
statement that was the basis of the warrant indicated tha the defendant told her, Or ou®e had it.0
Sheexplained tha the defendant had threatened her so much that maybethe reference to Grou®e
deadOwere not the defendant® Gexact words.O She acknowledged five forgery convictions in
addition to the conviction for prescription fraud related to the present offenses. She also
admitted to selling Oxycontin several times but Qess than ten probably.O She denied altering
the prescription to indude Oxycontin and also acknowledged tha she never saw the defendant
alter the prescription. Shetestified tha the defendant left severa threatening messages on her
cell phonewhich she gave to the police as pat of thar investigaion. The messages indudel
thrests to Qout a bullet in the back of [her] headOand to Guut [her] throa.O

Randy Eddington, Turme@ brother, testified that he was at his sister@ house on April 7
or 8 when the defendant and his girlfriend came by. He recalled hearing a man say that Che
wanted to cut [his sister@] G.D. throa.O He went outside to see who had said that and saw the
defendant. Eddington related that when he walked outside, the defendant (backed off the porch
and he started hollering for [his girlfriend] to, Come on, let@ go.O He stated tha he had never
met the defendant or his girlfriend before tha day but tha they were the only people outside
when he went to the porch.

Morristown Police Department Detective Michael Hurt testified tha, as a narcotics
officer, he investigated prescription fraud cases. He stated tha he interviewed the defendant



after he was questioned at Minnis Drug Store on April 7. As a result of the interview, the
defendant was charged with prescription fraud. He recalled tha he spokewith Turner regarding
the aggravated assault inddent after she contacted him on April 26. He also indicated that the
defendant was not charged with aggravated assault until after the preliminary hearing. Detective
Hurt overheard the statements the defendant made to Turme while leaving the preliminay
hearing and escorted her immediately to the clerk® office to assist her in taking out a warrant
agang the defendant. While they were in clerk@ office, the defendant entered with his origind
attorney and began threatening Detective Hurt by telling him that if he removed his badge and
gun, the defendant would Ckick [his] butt or hurt [him].O Based uponthis conduct, the defendant
was additiondly charged with retaliation for past action.

Detective Hurt acknowledged on cross-examinaion tha he had not processed the
prescription for fingerprint andysis, but he reiterated tha the defendant was charged with
prescription fraud based upon Turer® statement as well as his assistance in driving her to the
phamacy, his continuel presence at the phamacy, and his possession of the money to pay for
the prescription had it been filled. Detective Hurt acknowedged tha he had met the defendant
briefly at a Knoxville restaurant a few months before the phamacy inddent, but denied tha any
harsh words were exchanged between the two men. He further related that he had goneto high
school with the defendant@® girl friend, Kennetha Spencer.

The thirty-five-year-old defendant testified tha he lives with his parents. He stated tha
he attended World Harvest Bible College with the intention to become a youth pastor, but
indead opened a car dedlership with his father. He stated tha Turner contacted him about a
week before theinddent at Minnis Drug Store because she was interested in purchasing one of
his cars. Hetestified tha Turner wrote him a check for adepost onthevehicle and asked him to
hold it for her untl he income tax refund arrived. He recalled tha Turmmer had severd
checkbooksso he became sugicious and, uponinquiry with the bank, learned that the check was
no good. Thedeendant stated that Turner asked him to take her to thedodor on April 7 and he
agreed because he wanted to talk to her aboutthe check and her purchase of the vehicle. After
the dodor appointment, Turner asked him to take her to the drug store. He denied seeing a
prescription in her hand. After waiting outside for several minutes, the defendant entered the
phamacy to ask Turner wha was the cause of thedday. Shetold him tha her prescription was
being filled so he sat down with her. When the police arrived at the phamacy, the defendant
denied al knowledge of the prescription. He aso denied making any threatening statements to
either Turner or Detective Hurt on the day of the preliminay hearing. He stated tha he had met
Detective Hurt afew monthsearlier at a Knoxville restaurant and tha he asked him to leave thar
table because hethoughtDetective Hurt was flirting with his girlfriend.

Mike Webb, a friend of the defendant, testified tha he went with the defendant to
Tumer@ house after Turer contacted the defendant because she was interested in purchasing a
vehicle from him. Webb recalled that Turner had several different checkbooks and he told the
defendant that accepting a check from her did not soundlike agoodidea. He denied ever seeing
any drugsexchanged between the defendant and Turner. He adso stated tha the convesationshe
heard related only to the purchase of thevehicle.



Kenndha Spencer tegtified tha she and the defendant had been dating for five years.
She recalled seeing Detective Hurt while at a Knoxville restaurant some time prior to the
inddents. She acknowledged tha they went to school togeher. She said tha Detective Hurt
borowed several cigarettes from her and that the defendant began to get illOso he went outside
to get thar car while Spencer had thar food boxed up. She stated tha neither man was ever
outside her hearing and tha thetwo never exchanged any words

Frank McGuffin testified in rebuttal that he was with Detective Hurt at the restaurant
when  Spencer gpproached him to say helo. He described both the defendant and Spencer as
Qrery pleasurableOand stated tha there was no unpleasantness at al between anyonetha night

Based uponthis evidence, thejury returned a verdict convicting the defendant of coercion
of awitness. The jury foundthe defendant not guilty of prescription fraud and retaliation for
pagt action2 The jury did not consde the aggravated assault count because the trial court
granted the defendant@ motion for judgment of acquittal at the close of the state@® proof based
uponits dgerminaion tha afatal variance existed between the proof at trial and the date alleged
In the aggravated assault indictment.

ANALYSIS
Suficiency of the Evidence

In hisfirst allegaion on appedl, the defendant contendsthat the evidence isinsufficient to
suppot his conviction for coercion of a witness. The crux of this alegaion is tha Tume®@
testimony should not be bdieved based uponher crimind history and variousincongstendesin
her testimony. The defendant claims further tha there is no prodf tha any alleged statements
made by him were for the pumpose of affecting Tume@® testimony because, even if the
statements are assumed true, noneof the statements explicitly directed Turner to testify falsely or
to withhold information.

An appdlate court's standad of review when the defendant questionsthe sufficiency of
the evidence on appedl is Qvhether, after viewing the evidence in the light mogt favorable to the
prosecution, any rationd trier of fact could have found the essentia elements of the crime
beyond a reasonable doubtOJackson v. Virginia, 443 U.S. 307, 319(1979) The appdlate court
does not reweigh the evidence; rather, it presumes tha the jury has resolved al conflicts in the
testimony and drawn all reasonable inferences from the evidence in favor of the state. See State
v. Sheffield, 676 SW.2d 542, 547 (Tenn.19849); State v. Cabbage, 571 SW.2d 832, 835
(Tenn.1978. Questionsregarding witness credibility, conflicts in testimony, and the weight and
valueto begiven to evidence wereresolved by thejury. See State v. Bland, 958 S.\W.2d 651, 659
(Tenn.1997. A guilty verdict removes the presumption of innoe@nce and replaces it with a
presumption of guilt, and on appeal the defendant has the burden of illugrating why the evidence

2 The judgment reflects that the prescription fraud charge was dismissed in conjunction with the aggravated
assault charge. However, the verdict return, as well as the transcript, reflects that the jury acquitted the defendant of
the prescription fraud charge. Upon remand, the trial court shall correct the judgment to reflect the accurate
disposition of this count.



Is inaufficient to suppot the jury's verdict. 1d.; State v. Tuggle, 639 Sw.2d 913 914

(Tenn.1982.
Theessential elements of coercion of awitness, as charged in theindictment, are tha the
defendant by means of coercion, influence[d] or attempt[ed] to influence awitness . . . in an

official proceeding with intent to influence the witness to withhold any truthful testimony [or]
truthful information.O Tenn. Code Ann. & 39-16-507@)(2). In the light mog favorable to the
state, the evidence in this case shows tha the defendant made threatening remarks to the
coddendant/witness as he was leaving the general sessions courtroom immediately after his
prescription fraud case had been bound over to the grand jury. Relative to any alleged
Incongstendes as to the exact words uttered by the defendant as reported by Turner, the jury
resolved those conflicts in he testimony, as was thar duty and exclusve province to do.
Similarly, any questions regading her credibility were resolved by the jury as well. The
circumstances concerning where and when the threatening statements were made to Turner
sufficiently indicate that they were madefor the purpo<e of preventing or influenang any further
damaging testimony by her as awitness. As such, there is no requirement tha the defendant@
threat explicitly state arequest to withhold or changetestimony. Therefore, we condudethat the
evidence is sufficient to suppot the defendant@ conviction for coercion of awitness.

Severance of Offenses

The defendant alleges tha the trial court erred by denying his motion to sever the
offenses. He claimstha thetrial court incorrectly foundthat the offenses were part of acommon
scheme and plan. Additiondly, he aleges tha a severance became even more necessary after
the aggravated assault charge was dismissed at the close of the state® case. The state counters
tha thetria court correctly foundtha the charges were al related as pat of a common scheme
or plan, to wit: the defendant@® continuing efforts to avoid conviction for the prescription fraud,
and tha the evidence of each offense was admissible agang the other.

The standad of review of a trial court's decision to consolidate or sever offenses is an
abuse of discretion. State v. Shirley, 6 SW.3d 243, 247 (Tenn.1999) An appdlate court will
notinterfere with theexercise of this discretion unless it appears on theface of therecord tha the
accused was prgjudiced by the court's ruling. State v. Wiseman, 643 SW.2d 354, 362 (Tenn.
Crim. App.1982. The decision to grant or deny a severance Qlepends upon the facts and
circumstances involved in the various crimes charged.O State v. Morris, 788 SW.2d 820, 822
(Tenn. Crim. App.1990. The trial court is required to hold a pretrial hearing to determine the
appropriateness of severance. State v. Hoyt, 928 SW.2d 935,944 (Tenn. Crim. App.1995) The
trial court mug make a determination tha the evidence of one crime is relevant to a material
issuein thetria of the othe. State v. Moore, 6 SW.3d 235, 239 (Tenn.1999) The court mug
then congde whether the probaive vaue of the evidence outweighs any prejudicia effect.
Hoyt, 928S.W.2d at 944

Rule 8(b) of the Tennessee Rules of Crimind Procedure allows for the pemissive joinde
of offenses and states tha (tjwo or more offenses may be joined in the same indictment,
presentment, or information, with each offense stated in a separate count or conlidaed
pursuant to Rule 13 if the offenses constitute parts of a common scheme or plan or if they are of
the same or similar character.OTenn. R. Crim. P. 8(b). Additiondly, Rule 13(g) of the Tennessee



Rules of Crimind Procedure provides tha Qtlhe court may order conlidaion of two or more
indictments, presentments, or informationsfor tria if the offenses and all defendants could have
been joined in a single indictment, presentment, or information pursuant to Rule 8.OHowever,
Rule 14 of the Tennessee Rules of Crimind Procedure states tha Qi]f two or more offenses have
been joined or conolidated for tria . . ., the defendant shdl have a right to a severance of the
offenses unless the offenses are part of a common scheme or plan andthe evidence of onewould
be adnissible upon the trial of the others.O Tenn. R. Crim. P. 14(b)(1) (emphasis added).
Theefore, in orde to deny a motion for severance the trial court mug be satisfied in two
findings a common scheme or plan and the admissbility of evidence againg one another in
sepaate trials. See State v. Hallodk, 875 S\W.2d 285, 289 (Tenn. Crim. App. 1993) see a0
Statev. Tolivar, 117SW.3d 216 227-31 (Tenn.2003).

Thefirst prong of Rule 14(b)(1) of the Tennessee Rules of Crimind Procedure requires
tha thetria court find a common scheme or plan. In Tennessee, there are three categories of
common scheme or plan evidence: (1) evidence showing a distindtive design or signaure crime;
(2) evidence demondrating a larger, continuing plan or congiracy; and (3) evidence tha the
offenses are part of the same transaction. Moore, 6 SW.3d a 240. Thetria coutt in this case
foundtha the offenses condituted a common scheme or plan because the latter offenses were
pat of a continuing plan to avoid prosecution and conviction for the prescription fraud case.
We condudetha thetria court was correct in thisfinding.

Thesecond prongof Rule 14(b)(1) of the Tennessee Rules of Crimind Procedure is wha
the Tennessee Supreme Court has deemed the Gprimary inquiryOin any severance case: whether
the evidence of one offense would be admissible in the trial of the other if the two offenses
remained severed. State v. Burchfield, 664 SW.2d 284, 286 (Tenn. 1984) Our supreme court
has stated that Gu]nless [it is] expresdy tied to arelevant issue, evidence of a common scheme
or plan can only serve to encourage thejury to condudetha since the defendant committed the
other crime, he also committed the crime chaged. @ Moore, 6 SW.3d at 239 n.5 (quoing
Hallock 875 S.W.2d at 292) The court has also stated that Ga common scheme or plan for
severance purposes is the same as a common scheme or plan for evidentiary purposes.OMoore, 6
SW.3d at 240n.7. Therefore, Tennessee Rule of Evidence 404() is relevant to our andysis of
thisissue

Rule 404(p) excludes evidence of Oother crimes, wrongs or actsO committed by the
defendant when offered only to show the defendant's propendty to commit the crime charged.
See Tenn. R. Evid. 404(). Geneally, evidence tha the accused committed crimes independent
of those for which he is on tria is inadmissible because such evidence lacks relevance and
invites the finde of fact to infer guilt from propendty. See Moore, 6 SW.3d at 239; see als0
Tenn. R. Evid. 404(b). Evidence of other crimes, wrongs or acts, however, may be admissible
for other purposes, such as O @o show identity, guilty knowledge intent, motive, to rebut a
defense of mistake or accident, or to establish some other relevant issue @ Moore, 6 SW.3d at
239 n. 5 (quoing Hallodk, 875 SW.2d at 292) In this case, the defendant was indicted for
prescription fraud, aggravated assault, coercion of a witness, and retaliation for past action.
Evidence of efforts to avoid prosecution for a crime is highly probaive to establish the intent of
a perpetrator. Therefore, we condudetha the evidence of the aggravated assault, coercion of a




witness, and retaliation for past action would have been admissible for this purpos at a sepaate
trial for the prescriptionfraud offense.

Findly, the trial court mug also condude tha the probéive value of the evidence of
other crimes, wrongsor actsis not outweighed by thedange of unfair prgjudice to the defendant.
Tenn. R. Evid. 404()(4). As stated previoudy, the evidence of the offenses committed after the
defendant@ arrest for prescription fraud was highly relevant to the complicity of thedefendantin
tha offense. We condudetha the probaive value of the evidence was not outweighed by the
dange of unfair prejudice. Therefore, we condudetha thetria court did not abuse its discretion
in denying the defendant's motion to sever offenses. The crimes were pat of a common scheme
to avoid prosecution for theinitially charged offense of prescription fraud. As such, they were
admissible againg oneanother in separate trials. Furthermore, the dange of unfair prejudice did
not outweigh this probaive value Thus the cases were propely tried jointly. Thetria court did
noterr in denying the pretrial motion for severance. As to the defendant@ assertion tha a
severance became even more necessary after thetrial court granted the motion for judgnent of
acquittal on the aggravated assault charge, there is no evidence in the record of any renewed
attempt by the defendant to seek a severance of the offenses. Furthemore, we cannot discern
how the defendant suffered any prejudice by proceeding with the trial on the remaining charges
in light of the jury@ verdicts of acquittal on two of the remaining three couns. Therefore, we
condude tha it was not error for the tria court to fail to sever the offenses sua sponie after
granting the defendant@ motion for judgment of acquittal on the aggravated assault count

Ingruction for Coercion of a Witness

The defendant alleges tha the trial court failed to give a complete ingruction regarding
the offense of coercion of a witness. Specifically, he claims that the trial court should have
ingructed the jury regarding the element of influendng a witness to Gdlude legd prooess
summoning the witness to testify or supply evidence, or to be absent from an official proceeding
to which the witness has been legdly summoned.O The defendant argues tha because Turmner
had already testified at the preliminary hearing, the issue of further testimony at a subsquent
trial was fairly raised and the trial court should have induded this element in its indructionsto
thejury. He acknowledges tha hedid not make any special request for an ingruction at trial, but
he claims that this should not result in a waiver of theissue and urges this court to consder this
dlegdion as plain error. The state argues tha the trial court correctly indructed the jury
regarding coercion of awitness as indicted, tha the defendant has waived thisissuefor failure to
raise it contemporaneoudy at trial, and tha if the trial court had ingructed the jury all elements
in its charge it would have provided the jury with additiond factud bases to convict the
defendant, resulting in a conviction nonghdess.

It is incumbent uponthetrial court to give a complete indruction of all the elements of
the charged offense, whether requested or not The indictment in this case alleged tha the
intention of the coercion was to cause the witness to Qvithhold any truthful testimony or
information.O See Tenn. CodeAnn. & 39-16-507(a)(2). Relative to the elements of coercion of
awitness, thetrial court indructed thejury tha:



Number one, tha the defendant, by means of coercion, attempted to influence
Darrelyn Méelissa Tumner, a progpective witness in an official proceeding; and
numbe two, tha the déendant intendad to influence Darrelyn Melissa Turner to
withhold any truthful testimony or information.

We condude tha the ingruction in this case adequaely induded al the essentia elements of
coercion of a witness as it was charged in the indictment. Furthermore, we also condude that
any failure of thetrial court to instruct any alternative means of coercion of a witness tha were
otherwise raised by the evidence was harmless beyond a reasonale doubt because additiond
ingructions would have only provided additiond bases upon which to convict the defendant.
Therefore, thisissue has no merit.

Dismissal of Aggravated Assault Count

The defendant contends that the trial court erroneoudy related to the jury tha the
aggravated assault countwas dismissed dueto atypographical error and caused further prejudice
by failing to ingruct the jury notto consider evidence regarding this offense as irrelevant to the
remaining offenses. The state appedls the trial cout@ grant of the motion for judgment of
acquittal, arguing tha the difference between the dae aleged in the indctment and the dae
proven at trial did notamountto afatal variance.

An accused is conditutiondly guaanteed therightto beinformed of the naure and cause
of the accusation. U.S. Congd. amend. 6, 14; Tenn. Cond. art. I, & 9; see Wyait v. State, 24
S.W.3d 319,324 (Tenn. 2000) Our courts have interpreted this conditutiond mandae to require
an indictment to Q1) provide notice to the accused of the offense charged; 2) provide the court
with an adequae ground upon which a prope judgnment may be entered; and 3) provide the
defendant with protection agang doubk jeopady.OWyatt, 24 S.W.3d at 324 (citationsomitted).
Further, an indictment is statutorily required to Qtate the facts condituting the offense in
ordinay and condse languae, without prolixity or repdtition, in such a manne as to enable a
person of common undestanding to know what is intended, and with that degree of certainty
which will enable the court, on conviction, to pronoune the prope judgment.OTenn. CodeAnn.
o 40-13-202. The question of the validity of an indictment is oneof law and, as such, our review
iIsdenova Statev. Hill, 954S.W.2d 725,727 (Tenn.1997)

QA variance between an indictment or a subsequent bill of particulars and the evidence
presented at trial is not fatal unless it is both material and prejudicial.O State v. Shropsire, 45
SW.3d 64, 71 (Tenn. Crim. App. 2000) (citing State v. Moss, 662 S.W.2d 590, 592 (Tenn.
1984). A variance is not material when subgantial correspondeance exists between the proof and
the indictment. Shropshire, 45 SW.3d a 71. When the indictment and the proof subgantialy
correspond, the Defendant is not mided or surprised at trial, and there is protection agang a
second prosecution for the same offense, the variance is not consdered material. Moss, 662
SW.2d at 592.1t is not reversible error when a defendant is sufficiently aware of the charge and
isableto adequaely preparefortria. Id.

Tennessee Code Annotated section 40-13-207 provides tha (t]he time at which the
offense was committed need not be stated in the indictment, ... unless the time is a materid
ingredient in the offense.O In State v. Byrd, 820 S.W.2d 739, 740 (Tenn.1991) our supreme
court hdd, Qt]he rule of law is well-established in Tennessee tha the exact dae, or even the




year, of an offense nead not be stated in the indictment or presentment unless the date or time Qs
amateria ingredient in the offense.@(quoting Tenn. CodeAnn. & 40-13-207). On fact, in order
to establish the legd sufficiency of tha charging indrument, the State need only allege tha the
offense was committed prior to thefinding of theindictment or presentment.O Id.

The indictment in this case alleged tha the defendant committed aggravated assault on
April 7,2005. Theproof at trial showed tha the aggravated assault actudly occurred on April 8,
2005, the day after the alleged prescription fraud offense. In granting the defendant@® motion to
dismiss, thetria court condudel tha the difference of oneday in theindictment versusthe proof
at trial amounted to a fatal variance requiring dismissal. With the aforementioned prindplesin
mind, we disagree. The dae of the offense was not a Onaterial ingredientOof the offense of
aggravated assault. Furthermore, the difference of a single day did nat cause the defendant to be
mided or surprised in any manne. Theefore, we condude tha the tria court erred in
dismissing the aggravated assault count based upona fatal variance. Having so conduded, we
decline to address the defendant@® allegaion of error regarding the trial court® comments and
lack of limiting ingruction relative to the proof of the aggravated assault. The dismissa of the
aggravated assault countis reversed and remanded for a new trial.

CONCLUSION

We condudetha there is sufficient evidence to suppot the defendant@ conviction for
coercion of awitness. Furthermore, having foundthat noneof the defendant@ remaining alleged
errors merit relief, we condudethat the cumulative effect of these alleged errors do not amount
to a denia of dueprocess and the defendant@ right to fair trial as alleged on appesl. However,
we do condude tha the trial court erroneoudy dismissed the aggravated assault count based
uponits finding of a fatal variance. Therefore, the judgment of the trial court convicting the
defendant of coercion of a witness is affirmed in all respects. The judgment dismissing the
aggravated assault countis reversed and tha count is remandel for retrial. The trial court is
further ingructed to correct the judgment in court one of case number 06CR389 to reflect tha
thejury acquitted the defendant of prescription fraud.

D. KELLY THOMAS, JR., JUDGE



